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104I-70.702-1(a) (4)

§ 1041-70.701 General.

The state conservationist is responsibile for the overall direction of SCS
activities involving landrights. This includes determining by periodic
inspection or otherwise, that the acquiring agency is complying with the
policies and procedures prescribed in this part, Public Law 91-646, and
Department regulations, and the assurance contained in the program agreement.

§ 104I-70.702 Assistance to acquiring agency.

Authorized technical assistance which SCS may provide the acquiring agency in
connection with its landrights activities consists of information with respect
to the program, the project, and requirements of SCS, as well as data relating
to the works of improvement to be installed. Giving timely and thorough infor-
mation and data to the acquiring agency makes it possible for it to plan and
execute its landrights acquisition program with a minimum of difficulty. This
can also result in a lessening of the SCS workload associated with review of the
landrights acquired.

§ 104I-70.702-1 Instruction on responsibilities and
requirements.

SCS shall acquaint the acquiring agency with its responsibilities and SCS
requirements in acquiring landrights.

(a) The state conservationist must inform the sponsor of its responsibilities
in the acquisition of landrights at the time planning assistance is requested.

(1) The initial information should include such things as SCS requirements,
technical assistance available from SCS, availability of SCS employees to assist
the acquiring agency in understanding landrights requirements when acquisition
is undertaken, and responsibilities of the acquiring agency as set forth in
- program handbooks.

(2) The acquiring agency is not in a position to initiate a landrights
acquisition program until it is informed of the landrights that will be
required. The landrights work map (§ 104I-70.704) is to be provided to serve
this purpose. Program handbooks provide guidance as to when the landrights
work map should be furnished the acquiring agency.

(3) The landrights program should be discussed in detail with the acquiring
agency at an appropriate time consistent with but not later than when it receives
the landrights work map. It is then in position to plan, schedule, and initiate
an aggressive acquisition program keyed to the plans for the project.

(4) Project agreements contain a provision for the sponsor to accept full
financial and any other responsibility for any excess installation costs result-
ing from its failure to obtain adequate landrights. This should be stressed to
the acquiring agency to stimulate its assurance that adequate landrights are
obtained, checked, and properly recorded, and to focus its attention on the need
for qualified legal counsel in these matters.
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§ 104I-70.703 State administrative officer
responsibilities.

The SAO is responsible for seeing that all needed landrights have been
acquired, recorded (permits excepted), and are certified on Form SCS-AS-78
by the acquiring agency as adequate, legal and in compliance with SCS regu-
lations before Federal financial assistance is made available for the
construction or installation of works of improvement.

(a) In carrying out these responsibilities, the SAO must check certain
features of the landrights instruments. Any questions of a legal nature on
which assistance is needed should be cleared with the appropriate field
attorney of the Office of the General Counsel. When both legal and policy or
procedural questions are involved, they should be referred to the Administrative

Services Division.

(b) 1If the certification on Form SCS-AS-78 includes certification by an
attorney as to the adequacy and legality of the landrights, the SAO may limit
his review of the landrights documents to the following features:

(1) The landrights instruments used by the acquiring agency are in the
form previously approved by the SAO, and when applicable, by the State director
of the FmHA.

(2) The works of improvement are properly described.

(3) The interest acquired or permission obtained is adequate for the
purpose needed.

(4) The estimated acreage for each ownership is approximately right.
(5) Special provisions are in accord with SCS policy.

(6) Arrangements have been made by the acquiring agency to take care of
additional landrights costs that may be created by special provisions.

(7) SCS has provided in the plans and specifications for any special
provisions that affect the installation of the works of improvement.

(8) All interests in needed landrights are covered by landrights
instruments which meet SCS requirements.

(9) SCS requirements have been met where flooding is involved.

(10) The instruments run to one or more of the sponsors, preferably the
ones to operate and maintain the works of improvement. When an FmHA loan is
involved, it must run to the borrowing sponsor who will operate and maintain
the works of improvement. (The landrights also may run to additional

Sponsors.)
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1041-70.605

§ 1041-70.605 Straightening taking lines.

If, as a result of the requirement of a policy or guideline provision of a
program handbook, a taking line is described by giving an elevation line, such
line may be straightened to a more realistic taking line provided the spirit
and intent of the basic policy or guideline is not violated.
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§ 1041-70.604-2 SCS payments for Group A landrights.

(a) The basic document for Group A landrights is the landrights agreement.
This agreement is to be amended before making a payment to the acquiring agency
if there is a change in acreage or a price increase in a Group A landright.

(b) Requests for payment shall be on SF-270. To support the data included
in the request and for certifying purposes, SCS is to complete Form SCS-AS-58A.
See Exhibit 104I-70.114. This form is a listing of the tracts, agreed-to
acreages and values, the purchase prices, and financial assistance available.
The eligible financial assistance is either the agreed-to value or the purchase
price, whichever is the lesser. Two columns are provided under Federal finan-
cial assistance to accommodate instances involving Federal funds from other
Federal sources as well as funds from SCS. Form SCS-AS-58A shall be prepared
to cover the same period of time as covered by the SF-270. SF-270 should be
prepared in not less than three copies by the acquiring agency. The original
and one copy are to be furnished to SCS. When the SAO has verified and approved
the payment request, the original is to be attached to the voucher schedule along
with Form SCS-AS-58A., A copy of SF-270 and SCS-AS-58A are to be retained in
the related landrights agreement file. Papers such as title evidence and pay-
ment receipts supporting the payment request will be retained by the acquiring
agency.

(c) Payment requests with an uneconomic remnant included shall have the
following comment in the remarks block: '"The amount requested includes payment
in the amount of $ for (an) uneconomic remnant(s) consisting of
acres acquired in accordance with the requirements of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (Public Law 91-646)."

(d) Payment requests should be numbered consecutively beginning with number 1.
The last payment request should be marked "Final."

(e) The request will be submitted by the acquiring agency and payment made in
the name of and to the acquiring agency. If the acquiring agency and one or more
other sponsors are named as grantees, all of the grantees must join in submission
of the payment request. The payment must be made to all of the grantees. Only
one check will be issued for each payment request. If two or more acquiring
agencies acquire the landrights in their own name, separate payment requests
should be made. This requires that the acquiring agency and any other sponsor
named as grantee in a landrights instrument must be a party to the landrights
agreement. The SCS financial assistance for a tract of land with an interest
outstanding in a third party on which a subordination agreement is required
shall not be paid until the subordination agreement is obtained. The same is
true if there is a removal, relocation, or modification of existing facilities,
unless the work has been accomplished or there is a firm written agreement for
carrying out the work.

§ 1041-70.604-3 In-kind contribution credit.

Application of credit identified as Group C, In-kind Contributions can be
made on a request for payment associated with the landrights agreement, .
relocation agreement, project agreement associated with Group B landrights

costs, or project agreements with eligible local costs.
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and Corps of Engineers. Subject to the approval of the Federal agency providing
the service, the arrangement may take the form of an agreement or an exchange of
letters. B

§ 104I-70.604 Payment of SCS financial assistance.
§ 1041-70.604-1 Timing of payments.

(a) SCS prefers that the acquiring agency make the necessary arrangements to
pay for the landrights prior to requesting SCS for its assistance.

(b) There may be instances, however, where the acquiring agency does not
have or cannot make arrangements for sufficient money and will request SCS
to make the money available at the time of the closing of the cases or make
progressive payments as acquisitions are made.

(c) Progressive payments to assist in acquiring landrights may be made to the
acquiring agency provided (i) it has the power of eminent domain and (ii) agrees
in the landrights agreement to use such power for acquisitions that cannot be
obtained by donation, land exchange, or after reasonable and expeditious negoti-
ations for purchase. It is not the intent that the acquiring agency will make
a separate request for each acquisition. A request may cover several acquisi-
tions. If the acquiring agency does not have the power of eminent domain or
will not agree to use it, all acquisitions required for the site(s) covered by
the landrights agreement must be completed or ready for closing before requesting
SCS to provide financial assistance.

(d) 1If the acquiring agency does not have the money or cannot make
arrangements for it, SCS may honor a request for payment at the time of clos-
ing provided the check is made payable to the acquiring agency but delivered
to SCS by the Disbursing Officer. A representative of the field office of the
Office of the General Counsel should attend the closing. Concurrent with
delivery of the check to the acquiring agency, these actions must be taken.

(1) County records searched to determine that:
(i) The property has not been conveyed to another party,

(ii) No interest has been conveyed to a third party, and

(1ii) No mortgage or other liens have been filed since the last
previous check of the records.

(2) Payment made to the grantor.

(3) The landrights instruments recorded.

Soil Conservation Service Property Management Regulations X
SCSDS SUBTITLE C (Amendment A-15, September 1979) SCSPMR-7027



PART 104I-70 ACQUISITION OF REAL PROPERTY

104I-70.603(b) (4)

the SCS may provide financial assistance only on the agreed-to FMV and the
acquiring agency must pay the excess cost.

(5) Uneconomic remnants acquired with other eligible landrights. These
may not have been identified in the measure or project plan. These are to
be added by amendment to the landrights agreement.

(c) For Group B Items as described in § 104I-70.602-3:

The cost established in or resulting from a project agreement or an
agreement for engineering services.

(d) For Group C items as described in 104I-70.602-3:

For both (1) and (2) below, that percentage which represents SCS assistance
on landrights costs is to be identified as a credit available for application
against expenses incurred for public fish and wildlife and/or recreation
purposes in the installation of the project.

(1) For land held in fee title prior to the project authorization date
designated in the program handbook, the original acquisition cost incurred
must be incorporated in the landrights agreement as an agreed-to value. This
value must be documented from acquiring agency files.

(2) For land received by donation in fee title the appraised value at the
time of donation must be incorporated in the landrights agreement. Any con-
sideration paid for the donation is to be deducted from the appraised value.
The remainder is the agreed-to value as an in-kind contribution. Where there
has been a consideration it is to be treated separately as a Group A listing.
Careful cross-referencing is necessary.

§ 1041-70.603-1 Determining fair market value.

(a) For the purposes of this section, the term '"fair market value'" shall
have the same meaning as the term "just compensation in § 104I-70.305.

(b) The state conservationist and the acquiring agency must agree on the
fair market value for each individual Group A landright. This value must be
not less than the amount determined by an appraisal acceptable to the acquiring
agency and SCS made by a qualified land appraiser. However, the state conser-
vationist must not agree to a just compensation amount in excess of the
accepted appraisal without supporting data to justify a higher amount. Sources
of services by qualified land appraisers include: (1) professional private
appraisal firms; (2) use of acquiring agency or SCS staff appraisers;

(3) appointment by the acquiring agency of a board of evaluation or comparable
board or committee if required to comply with State law; and (4) use of the
professional appraisal staff of other Federal agencies by agreement under
authority of Section 601 of the Economy Act, (31 USC 686). Some Federal
agencies having such staffs are Federal Land Bank, Farmers Home Administration,
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1041-70.603(b) (4)

§ 104I-70.603 Determining amount of SCS financial
assistance.

The extent of SCS financial assistance on landrights costs shall be set forth
in Section C of the landrights agreement. The agreement shall show the per-
centage to be paid by SCS. This percentage must agree with that shown in the
program agreement. The specified percentage shall apply to an amount for each
eligible landrights cost item determined under the following criteria:

(a) The cost of appraisals will be shared as mutually agreed to between the
acquiring agency and SCS in the measure or project plan; however, the SCS fin-
ancial assistance may not exceed fifty percent. Financial assistance may be
provided for reappraisals to update fair market value when there is a delay
between appraisal and acquisition. If assistance is provided for reappraisal,
the state conservationist shall document in the landrights file his justification
for the action including the reasons for the delay,

(1) If the expense of a professional private appraisal firm is to be shared,
it is preferred that the SCS award and administer the contract. However,
selection of the appraiser should be made jointly by the acquiring agency and
SCS, and the contract should be acceptable to the acquiring agency.

(2) 1If the professional appraisal staff of other Federal agencies is used,
the SCS must execute the agreement with the other Federal agency. The agreement
must be acceptable to the acquiring agency.

(b) For Group A Items as described in § 104I-70.602-3:

(1) The price paid by the acquiring agency or the fair market value jointly
determined by the acquiring agency and SCS, whichever is the lesser amount. The
fair market value (FMV) must be established and incorporated into the landrights
agreement for each landright which is eligible for financial assistance. This
must be done before the SCS financial assistance for the landright is provided
the acquiring agency. It is preferred that it be done prior to the acquiring
agency initiating negotiations for the landright.

(2) The amount of damages awarded by the court under condemnation
proceedings. However, if the SCS considers the award excessive and the acquir-
ing agency does not agree or fails to exercise any appeals available to it,
which the SCS considers to be necessary, the financial assistance shall be
based on the FMV jointly determined by the acquiring agency and SCS.

(3) The FMV established by SCS, when the acquiring agency and SCS cannot
jointly agree on the value. (Prior to making this unilateral determination,
when the acquiring agency and SCS cannot reach agreement on the FMV, all the
facts and the recommendation of the state conservationist should be submitted

to the Administrator for advice.)

(4) The acquiring agency may in some instances decide to pay what SCS
considers an excessive price for one or more ownerships in order to expedite
the project or to avoid the expensive process of condemnation. In such cases,
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§ 104I-70.601 General.

This subpart sets forth the additional procedures if use of SCS program funds
for financial assistance on landrights is authorized in the program agreement.
The details of cost on landrights will be documented in a landrights agreement.
See Exhibit § 104I-70.1111. This agreement shall be between SCS and the acquir-
ing agency. The financial arrangements including landrights eligible for
assistance, must not differ from the basic arrangement set forth in the program
agreement without an appropriate amendment to the program agreement as provided
for in the appropriate program handbook.

§ 104I-70.602 The landrights agreement.

§ 1041-70.602-1 Timing.

Before a landrights agreement can be executed, the project must have been
approved for operations and funds allocated. The agreement, however, may be
executed prior to the appraisals of the landrights provided a reasonably sound
estimate can be made. If this is done, the agreement should indicate (a) that
the values are estimates and (b) that the agreement will be amended later to
reflect actual agreed to values.

§ 104I-70.602-2 Prerequisites.

The following actions must be completed and the determinations made prior to
execution of a landrights agreement for a specific site designated in a program
agreement as eligible for financial assistance on landrights.

(a) Agreement reached as to the landrights needed for the entire site
including access roads and utility rights-of-way, and a determination made as
to whether the acquisition of the needed landrights will result in the displace-
ment of persons, businesses, or farm operations that will be eligible for
relocation assistance advisory services and relocation payments. If such
displacements will occur, refer to Subpart 104I-71.

(b) Apparent ownerships have been determined.

(c) The state conservationist has determined that the site selected is
adequate for the proposed development; namely that detailed site investigationms,
design and other pertinent actions have progressed far enough to insure that the
proposed site will be used as planned.

(d) The state conservationist has been satisfied that the financial
arrangements proposed by the acquiring agency for defraying its share of the
landrights costs are adequate and sound.

(e) An operation and maintenance agreement covering the entire site including
access roads and utility rights-of-way has been entered into or will be
concurrently with the execution of the landrights agreement.
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(f) Any necessary amendments to the program agreement have been executed.

(g) The presence and value of any parcels of land which might qualify as
in-kind contributions have been identified.

.§ 1041-70.602-3 Content.

(a) Exhibit § 104I-70.1111 contains the provisions generally necessary to
detail Federal financial assistance on landrights. Any deviation from such
content must have the prior approval of the ASD.

(b) All landrights eligible within the scope of the program agreement for SCS
financial assistance shall be identified in Attachment No. 1 to the landrights
agreement. They will be listed in either Group A, B, or C as described
below:

(1) The Group A listing shall cover transactions of all eligible landrights
for which the cost of the landright is covered by the monetary consideration
recited in the landrights instrument. The SCS financial assistance for these
landrights will be encumbered and paid under the authority of the landrights
agreement. A fair market value agreed to by the acquiring agency and SCS after
completion of the necessary appraisals must be incorporated in the landrights
agreement for each landright listed in Group A. Establishing the fair market
value is a prerequisite for any reimbursement by SCS for a landright listed in
this group.

(2) The Group B listing shall cover transactions of all eligible landrights
for which the cost of the landright is not covered by the monetary consideration
recited in the landrights instrument. As a general rule this listing will be
limited to construction activities and engineering services required for
removals, relocations and modifications of existing facilities where:

(i) Title to the facility is retained by the grantor; and

(ii) The granting instrument requires subsequent removal, relocation
or modification of the facility at the expense of the grantee; and

(iii) This expense is not included in the granting document.

Group B items shall be accomplished under either a project agreement or an
agreement for engineering services, or both. The cost estimates for the items
in Group B are not required in either the landrights agreement or Attachment
No. 1 thereto. The SCS financial assistance on these items is to be encumbered
and paid as landrights cost under the authority of the project or engineering
services agreement. Execution of this agreement constitutes concurrence of
SCS and the acquiring agency as to the estimated cost for such items.

(3) The Group C listing shall cover transactions of eligible landrights
which are held by the acquiring agency in fee title or are donated in fee
title to the acquiring agency by a nonfederal third party. The total amount
eligible as an in-kind contribution is to be identified in Section C of the
landrights agreement.
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§ 104I-70.101 Delegation of authority.

Where the title "state conservationist' is used in this Part, authority to act
on behalf of the Administrator, SCS, is delegated to the state conservationist."
Decisions made or actions taken by a state conservationist under this delegation
of authority are to be documented in writing. The documentation must include a
statement of the facts and the basis for his decision.

§ 104I-70.102 Federal income tax.

(a) The following information may be of interest to sponsors. It concerns
advantages to taxpayers provided by Federal income tax laws when easements are
acquired by condemnation or under threat of condemnation in watershed projects
or RC&D measures. If this information is provided to sponsors, stress to them
the importance of reviewing any proposed specific actions with the appropriate
field office of the Internal Revenue Service.

(b) Section 1033, Title 26, U.S. Code, entitled Involuntary Conversions,
relating to Federal income taxes, is applicable to cases wherein local organi-
zations acquire for a monetary consideration easements from landowners for
works of improvement in connection with watershed projects or RC&D measures
either as a result of actual condemnation proceedings or of grants made by
landowners under threat of condemmation. In such cases, if the landowner, for
the purpose of replacing the property included in the easement, purchases
within a specified period of time other property which is similar or related in
service or use to that included in the easement, the gain, if any, resulting from
such condemmation or grant of the easement is subject to Federal income taxes only
to the extent that the amount realized from such condemnation or grant of the
easement exceeds the cost of such other property. Thus, if the cost of such prop-
erty is equal to or greater than the amount realized from such condemnation or
grant of the easement, the entire gain, if any, is free from Federal income taxes.

(c) It should be noted that for landowners to be entitled to the benefits of
the above-mentioned section it is not necessary that condemnation proceedings be
actually instituted by local organizations; it is sufficient if the easements are
granted by landowners under threat of condemnation. A letter to a landowner from
the acquiring agency which has the power of condemnation under State laws, stat-
ing in effect that a particular easement is needed in connection with a specified
watershed project or RC&D measure and that unless it is granted condemnation
proceedings will be commenced, could be adequate to establish the existence of
the threat of condemnation. It is suggested, however, that any questions of
landowners pertaining to the adequacy of such letters and to the general appli-
cation of the provisions of the above-mentioned section to actual cases, should
be taken up with the appropriate field office of the Internal Revenue Service.

§ 104I-70.103 Responsibility in case of failure.

In case of failure of works of improvement the legal responsibility will have
to be determined by the actual facts in the case. Normally the Federal Government
is not legally responsible. Such responsibility will originally rest with the
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1041-70.103

sponsors in whose name the interest in the land is taken, or with the group
responsible for operation and maintenance, or both. It is accordingly highly
essential that a sufficient and effective plan of operation and maintenance
be arranged.

§ 1041-70.104 Liability of landowners for water
impounded on their lands.

The final determination as to a landowner's liability in the event of an
accident occurring in water impoundment areas on his land would, in the opin-
ion of the Office of the General Counsel, depend upon the statutes and the
decisions of the courts in the the particular State in which the accident
occurred. It is also the opinion of OGC that it would be immaterial to that
determination whether or not the impoundment area was created with assistance
under a Federal financially assisted program.

§ 104I-70.105 Acts not authorized by SCS personnel.
SCS personnel are not authorized to:
(a) Make any promise or commitment to landowners.

(b) Act in any manner that might be construed as their being a representative
or agent of the acquiring agency or other sponsors.

(c) Act as a witness or as a notary to the signing of any landrights
instrument (if such signing is a requirement of State law), except in unusual
circumstances.

(d) Act on behalf of the acquiring agency in recording landrights instruments.
(e) Place any data or information in or on any landrights instrument.

(f) Create any obligation on behalf of the Federal Government for any cost
for landrights other than the execution of a landrights agreement (1041-70.602).

(g) Make any property or landrights boundary surveys. (Not to be confused
with surveys of the boundary of the reservoir and other construction areas.)

(h) Make title searches to obtain information to be used in acquiring
landrights interests.
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@ to construct, operate, inspect, and maintain structural works of improvement.

Where the works of improvement are limjited to land treatment measures which

are to be operated and maintained by other than the landowner, the acquiring

‘ agency may obtain the right to install, inspect, operate and maintain such

‘ measures by use of a term easement. Critical area plantings (nonstructural
works) under the RC&D program may be accomplished using a permit giving per-

w ‘mission to install when maintenance is to be performed by the landowner and
is of a nonrecurring nature.

(a) Where the state statutes have authorized the acquisition of landrights
by legally organizing a drainage district, or by comparable arrangements, the
citation of the Act and all the facts pertaining to the case must be submitted
to the Administrative Services Division for consideration and decision.

(b) Where a loan is being obtained from the Farmers Home Administration (FmHA):
(1) Fee title to real property acquired for storage reservoir sites, pump
sites, and similar purposes ordinarily will be required.
|
® (2) Where the loan is for the purchase of real property, arrangements

should be made for the real property instruments that have a monetary consider-
ation to be placed in escrow with an escrow agent. As soon as all the real
property has been obtained, the FmHA loan should be closed, payments made to the
real property owners, and the real property instruments recorded. Prior to

‘ making payment for such landrights, the acquiring agency should make a final

e check to determine that there has been no change of ownership, and that no
interest in the real property has been conveyed to a third party which would
affect the rights being conveyed to the acquiring agency.

(c) Where real property is being acquired on a tract which is being
purchased under a contract of sale and the seller retains title until the con-
& tract is completed, both the seller and the purchaser must execute the real

property instrument.

(d) A contract for the purchase of real property by the acquiring agency
does not vest title in the acquiring agency and will not meet SCS requirements.

A proper deed, easement, or permit is necessary.

§ 104I-70.205 Interest in buildings, structures,
and improvements.

(a) In the following instances buildings, structures, and improvement shall |
be treated as a part of the landrights to be acquired, and the acquiring agency
must offer to obtain at least the same interest in the buildings, structures,

® and improvements as is acquired in the land:

(1) Buildings, structures, and other improvements located on acquired land i
which the acquiring agency will require to be removed from said lands; and

(2) Buildings, structures, and other improvements located on acquired land
o which the acquiring agency determines will be adversely affected by the use of
the land by such agency. l
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1041-70.204
§ 104I-70.201 Landrights requirements.

Prior to the commitment of Federal financial assistance to any phase of
installation of works of improvement the acquiring agency must provide written
assurance that all landrights have been acquired to provide for the construction,
inspection, operation and maintenance of the works of improvement.

§ 104I-70.202 Types of real property instruments
required.

(a) The acquisition of an interest in or permission to use real property is
usually documented as follows:

(1) By deed which conveys fee simple title to the acquired real property.

(2) By easement which conveys specific identified rights with respect to
real property.

(3) By court order resulting from a condemnation action by which fee simple
title or an easement is acquired.

(4) By permit, or its equivalent, by which permission for the use of real
property is given.

(b) A subordination agreement may be required when an interest in or
permission to use real property obtained by a deed, easement, or permit is
subject to prior outstanding rights which could interfere with the project.

(c) Content of easement forms recommended by SCS for use by the acquiring
agency appear as exhibits as follows:

(1) Exhibit 104I-70.1101 - Easement (For use when the easement is donated.)
(2) Exhibit 104I-70.1102 - Easement (For use when the easement is purchased.)

§ 104I-70.203 Development and approval of landrights
instruments.

Prior to initiation of negotiations for landrights the acquiring agency must
obtain approval of the state administrative officer of all landrights instru-
ment forms to be used other than those used in judicial proceedings. Approval
by FmHA is required if credit will be obtained from that agency. SCS shall
render assistance in the development of landrights instrument forms.

§ 104I-70.204 Interest to be acquired.

Interests in real property must be acquired by fee title, perpetual or term '
easements for structural and nonstructural works of improvement where there is
to be a continuing need for the inspection, operation and maintenance of said
works of improvement. The right acquired must give the sponsor the full right
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(b) The requirement of (a) applies even though a tenant is the owner of the
buildings, structures, and improvements, and has the right or obligation to
remove them at the end of the term of tenancy.

(c) The owner must be offered just compensation for said buildings,
structures, and improvements.

(1) Where the owner of the land is also the owner of said buildings,
structures, and improvements, the just compensation offered the owner must
include the land and said buildings, structures, and improvements.

(2) Where a tenant is the owner of said buildings, structures and
improvements, the just compensation offered the tenant shall be the greater
of (i) the difference between the just compensation for the land with said
buildings, structures and improvements, and the just compensation for the land
without said buildings, structures, and improvements, or (ii) the just compen--
sation for removal of such buildings, structures, or improvements from the land
acquired.

(3) If the owner of the buildings, structures, and improvements wants to
retain them for salvage or other off-site purposes, he may do so by reservation
in the deed to the acquiring agency. However, the just compensation offered
the owner for the deeded property shall not be reduced by more than the value
of the buildings, structures, and improvements for salvage or other off-site
purposes.

(d) No payment shall be made for buildings, structures, or improvements
owned by and acquired from a tenant unless (1) the owner of the land involved
disclaims all interest in the buildings, structures, and improvements of the
tenant and (2) the tenant assigns, transfers, and releases to the acquiring
agency all his rights, title, and interest in and to such buildings, structures,
and improvements. The tenant may reject payment under these provisions and
obtain payment in accordance with any other applicable law.

(e) No payment will be made which results in duplication of any payment
otherwise authorized by law.

§ 104I-70.206 Flooding railroads, highways, public roads,
dwellings and other improvements.

The following criteria must be met before installing any structure which would
result in flooding of railroads, highways, public roads, dwellings, buildings,
water sources, public utilities, burial sites, and historic sites or monuments.

(a) Railroads that are to remain in use shall not be flooded.

(b) Highways and public roads, except as provided in Subpart 104I-70.206(c),
shall not be flooded within the elevation of the flowage line unless:

(1) The highway or public road is closed for a brief period at any given
time and there is an alternate all-weather route that can be used with a
minimum of inconvenience.
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(2) A written right or permission to flood the highway or public road has
been obtained from the State; county, or agency having jurisdiction over the
highway or public road. Such written right or permission may be in the nature
of an easement, court order, or, if such cannot legally be given, a permit.
The written right or permission must be accompanied by a citation of the
applicable State statute or a written opinion of the State Attorney General
.stating that the State, county, or agency granting the permission has legal
authority to allow the road to be closed by flooding.

(c) Dwellings are to be provided an all-weather road for ingress and egress
that will not flood more frequently than under pre-construction conditions. If
a road providing the only outlet to a dwelling is left at a lower elevation than
the flowage line, a historical record of pre-construction flooding shall be
developed and documented in the landrights file.

(d) Dwellings, including basements, or any other buildings which contain
valuable property or which may be used as living quarters on a permanent or
seasonal basis shall not be allowed to remain in the area requiring flowage
rights unless flood proofed or otherwise protected from damage by the storm
event used to establish the flowage right elevation. Before financial assist-
ance is made available to a local organization, the dwelling or building must
be (1) demolished, (2) relocated, (3) raised, or (4) protected by a floodwall.
In the event the dwelling or building is raised or protected by a floodwall, it
must be done in such a manner that there will be adequate drainage, and no
unreasonable ponding of water.

(e) When formally requested by the acquiring agency other buildings such as
barns and garages may remain in the flowage easement area upon written justifi-
cation by the state conservationist and advance approval of the Administrator.
Generally, approval for flooding buildings of this nature will not be granted
if the building is used for the storage of feed, perishable items, supplies,
equipment, or other items which would be substantially damaged by flooding.
This also applies to any building used for other purposes when flooding would
cause an interruption or delay of operations carried on in the building, or
cause a hazard which may result in injury, death, or damage to the building
contents.

(f) Water sources such as springs or wells shall not be flooded until
sponsors have complied with legal requirements of State laws, ordinances, and
regulations relating to items such as contamination. For example, it may be
necessary for sponsors to plug or cap wells.

(g) Public utilities shall not be flooded unless the utility company has
determined that the function of the facility will not be affected adversely,
and a subordination agreement has been obtained.

(h) Burial sites, such as private family plots, cemeteries, and graveyards
shall not be flooded unless disinterment and reburial has been accomplished
in accordance with State law.
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f. (1) Historical sites or monuments shall not be flooded until the state
conservationist has complied with EVT Memorandum-1 as supplemented.

: § 1041-70.206-1 Removal, relocation or modification
| of existing improvements.

P . (a) It may be necessary to remove, relocate or modify existing improvements
' so that they will not interfere with the public use.

(1) Where the cost of the removal, relocation or modification is covered by
the monetary consideration in the landrights instrument the removal, relocation
or modification will be the responsibility of the grantor. The acquiring agency
and SCS interest in the actual removal, relocation or modification by the grantor

® will be limited to the coordination of the grantor's plans and actions with
construction plans.

(2) Where the cost of the removal, relocation or modification is not covered
by the monetary consideration listed in the landrights instrument the removal,
relocation or modification may be accomplished by the owner of the improvement or

® by the acquiring agency., Force account or contract by either the owner or the
acquiring agency are acceptable methods of accomplishing the work when SCS cost

sharing is involved.
§ 1041-70.207 Landrights acquired by permit.

Written permits, or their equivalent may be used for:

® (a)

(1) 1Installation of land treatment measures where the benefits accrue
substantially to the land owner on whose land such measures are installed pro-
vided the maintenance is nominal and is to be performed by the landowner. This
type of interest may be acquired by inclusion in a cooperator-district agreement.

e (2) Elements of works of improvement that are a one-time operation,
nonrecurring, and for which there is not a continuing need for operation and
maintenance, such as spreading spoil, borrow removal, and haul roads.

(3) Obtaining right of entry for construction on State and Federal lands
and highway and railroad rights-of-way.

(4) Permission to enter upon land to do survey or site investigation work.

(b) Where construction is involved in any of the instances cited in
§ 104-70.207(a), term easements should be obtained rather than term permits.

@ (c) Contents of permit forms recommended by SCS for use by the acquiring
agency appear as exhibits as follows:

(1) Exhibit § 104I-70.1108 - Installation Permit. (This form may be used
for the purposes set forth in § 104I-70.207(a)(1), (2), and (3).)

(2) Exhibit § 104I-70.1109 - General Permit. (This form is for use for the
purpose set forth in § 104I-70.207(a)(4) and for the purposes of temporary ingress
and egress, removal of borrow, and other similar purposes of short duration.)
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(d) Permission to use real property obtained by permit may also require a
subordination agreement to subordinate outstanding rights held by others to that
of the acquiring agency.

§ 1041-70.208 Landrights acquired by condemnation.

(a) The time of condemnation will neither be advanced, nor negotiations,
condemnation or the deposit of funds in court be deferred, nor any other action
coercive in nature taken to compel an agreement on price.

(b) If the real property is to be acquired by condemnation, proceedings will
be instituted promptly. No action will be taken intentionally which will make
it necessary for an owner to institute legal proceedings to prove the taking of
his real property.

(c) If the final judgment of the court in a condemnation case provides that
the acquiring agency cannot acquire the real property by condemnation, or if the
proceeding in condemnation is abandoned by the acquiring agency, the acquiring
agency must pay the owner of the property such sum as will reimburse the owner
for his reasonable costs, disbursements, and expenses, including reasonable
attorney, appraisal and engineering fees actually incurred because of the con-
demnation proceedings. Should this cost not be covered by a court order, the
acquiring agency still shall pay such costs to the owner.

(d) A project agreement for the installation of works of improvement will not
be entered into where landrights are to be acquired by condemnation until:

(1) The proceedings have progressed to the point where either a court order
has been entered giving the acquiring agency the right to possession of the land,
or the title to the interest in the land has become vested in the acquiring
agency by a judgment of the court; and

(2) 1In either case, except where the time for appeal from the judgment of
the court has expired, the acquiring agency and SCS have entered into a written
agreement whereby the acquiring agency agrees to prosecute the condemnation pro-
ceedings to a final conclusion and pay such damages as are finally awarded. A
sample condemnation agreement appears as Exhibit § 104I-70.1110.

(3) If a landowner in a condemnation action initiates an appeal which
involves a question other than the amount of damages to be awarded for the
taking, the acquiring agency shall immediately notify the state administrative
officer.

(i) Where the appeal is taken prior to execution of the project
agreement, the issuance of invitations for bids, or award of contract, no further
action shall be taken in regard to the proposed construction until the. state
administrative officer has consulted with the field attorney of OGC. If after
such consultation on the legal aspects of the appeal, the state administrative
officer concludes that it is reasonably safe to proceed with the work while the
appeal is pending, the acquiring agency may be authorized to proceed provided all
other requirements have been met.
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(ii) Where the appeal is taken after award of a contract, the state
administrative officer shall consult with said field attorney to determine
whether any action should be taken by the acquiring agency or SCS in respect
to the construction contract.

(iii) Where advice of the Administrative Services Division is needed,
the memorandum from the state administrative officer requesting such advice
must be accompanied by a copy of the court proceedings, a copy of the legal
advice furnished by the field attorney, all other pertinent information, and
the recommendation of the state administrative officer.

(4) 1If the procedure discussed in (d) (1) above does not conform with State
statutes for a particular State, the state administrative officer is to request
advice of the Administrative Services Division and furnish all pertinent
information with such request.

(e) Interest in or permission to use real property obtained by condemnation
may require a subordination agreement to subordinate outstanding rights held by
others to that of the acquiring agency.

§ 104I-70.209 Subordination agreements.

(a) Real property needed for project purposes may be found to have been
obligated under a prior landrights instrument for purposes not associated with
the project, or by security or judgment liens. If such prior rights or encum-
brances are not subordinated to the purposes of the project, use of the real
property for project purposes could be enjoined. Further, foreclosures of the
previous lien, such as a mortgage, would completely extinguish the interest
conveyed by the landrights instrument. (The term '"fee simple" is often thought
of as a full and complete title, free of encumbrances. This is not necessarily
true, since a fee simple title may be subject to certain exceptions and
reservations).

(b) A subordination agreement usually may be obtained without a monetary
consideration. This should be determined in the contact with the holder of
the outstanding right prior to initiation of negotiations. However, there may
be instances when contact with the holder of the right will reyeal that a con-
sideration must be paid. Just compensation would then have to be determined
and an appropriate offer made to the holder of the right. In 'some instances an
evaluation by a land appraiser alone may not be sufficient. An example is a
transmission line which must be relocated or modified. An engineer's estimate
may be more appropriate for this type of action.

(c) Rights in real property vested in other than the acquiring agency must be
subordinated to the rights acquired for project purposes by the acquiring agency
where:

(1) Construction under a prior right is in progress or has been completed.
However, arrangements satisfactory to the state conservationist for removal,
relocation, or modication of the construction may be accepted in lieu of a
subordination agreement.
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1041-70.209(c) (2)

(2) The landrights needed for the site of a structural works of improvement
(including any permanent and flood pool areas) are required to be obtained by
fee title or perpetual easement and such rights are acquired subject to a prior
right for strip mining.

_ (3) Required by the provisions of National Engineering Manual, 40-531.40-43
(Dams Subject to Deep Subsidence).

(d) Subordination of prior landrights for term leases, judgment liens, and
security liens such as mortgages and deeds of trust and for purposes other than
those specified in § 104I-70.209(c) are not specifically required by SCS.
However, since the acquiring agency is responsible for acquiring adequate land-
rights, the desirability of its consulting its attorney on the need for obtaining
subordination agreements must be called to the attention of the acquiring agency.
There may be good legal reasons for its attorney to advise it to secure such
agreements. This must be stressed when credit is being obtained and FmHA loan
funds will be used to pay a cash consideration for the landrights. Since the
question of such subordination agreements is primarily legal and the decision
rests with the acquiring agency, SCS personnel shall in no case advise or express
an opinion that such agreements should not be obtained.

(e) Subordination agreements must be recorded.

(f) Content of a subordination agreement is suggested in Exhibit
§ 104I-70.1104.

(g) In any case where lands are being acquired for public use, careful
consideration must be given by the state conservationist and the acquiring
agency to determine if an outstanding right will interfere with the public
use of the property.

(1) If it is determined that an outstanding surface right, including strip
mining, will not interfere with the public use to the extent that it will have
to be extinguished or removed, at least a subordination agreement must be
obtained.

(2) The need to acquire title to or merely subordinate rights to sub-surface

mineral and liquid and gaseous deposits must be determined under the criteria set
forth in National Engineering Manual, 40-531.40-43. Rights not acquired must be
subordinated to the acquiring agency's right to control the development of the
deposits in a manner that will not interfere with the primary purpose of the
project including public access. Exhibit § 104I-70.1113 is a subordination
agreement suggested for this purpose.

(3) When it is mutually determined by the acquiring agency and the state
conservationist that an outstanding right, other than those described in the two
preceding paragraphs, need not be acquired or subordinated, the determination
shall be reduced to writing and include the supporting reasons. The SCS copy of
the statement shall be made a part of the state office landrights records for the

site involved.
§ 1041-70.210 Content and processing of deeds,
easements and permits.
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§ 104I-70.210-1 Purpose clauses,

To assure that the interest acquired in or permission obtained to use real
property is adequate for the purpose needed, care must be exercised in develop-
ing the wording to be used in the purpose clause in easements, permits, and
subordination agreements. Such wording recommended by SCS for use by the
acquiring agency appears as Exhibit § 104I-70.1105.

§ 104I-70.210-2 Special provisions.

In addition to general conditions specified in real property instruments the
results of negotiation may require addition to the real property instrument of
specific conditions that the grantor or the acquiring agency must observe.

Such provisions must be developed with care and described in detail in the real
property instruments. Prior to recording, and preferably before execution of
the instrument, the acquiring agency must obtain SCS approval of all special
provisions to be inserted in real property instruments. If it is likely that
the acquiring agency will seek credit from FmHA, such provisions will be
referred to the state director of that agency for his approval.

Special provisions may need to be included in easements to provide for
appropriate use and disposition of water as prescribed by State law relating
to water. Special provisions may be needed in easements to provide for use
and disposition of water in addition to that provided for in connection with
operation of the structure.

§ 104I-70.210-3 Reference to maps.

Where real property instruments refer to a map, the map must be filed in the
official real property records of the county in which the real property is located.
The map may be attached to and made a part of the instrument, or it may be a '"Plat
Survey" or "Survey of Plat."

§ 104I-70.210-4 Name of grantee.

Interests acquired in real property must run to one or more of the sponsors of
the project, preferably the ones that will operate and maintain the project mea-
sures. Where an FmHA loan is involved, the interest must run to the borrowing
sponsor who will operate and maintain the project measures. This interest may
run jointly to the borrowing sponsor and another sponsor, or sponsors.

§ 104I-70.210-5 Name of grantor.

In the execution of deeds or easements the signature of the grantor must match
the listed grantor. When they do not match, the sponsors must supply an opinion
by their attorney as to the document's adequacy or a correction document. All
grantors must have signed. In the case of an agent (estate executor, business
officer, agency or department representative, etc.), evidence of the agent's
authority must be attached.

§ 104I-70.210-6 Execution of deeds and easements.

Deeds and easements must be executed as prescribed by State law.
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§ 1041-70.210-7 Recording.

(a) Interests acquired in real property, except those acquired by
condemnation, must be recorded by the acquiring agency in the official real
property records of the county in which the real property is located prior to
signing of a project agreement. Normally a permit need not be recorded.

(b) Where the real property instruments have been filed for recording but have
not yet been recorded, a citation to the filing may be accepted in lieu of the
recordation information.

§ 104I-70.211 Certification - investigations and
surveys.

Engineering services for site investigations and surveys to be paid from SCS
funds may be provided by the sponsor or SCS. Either may provide the services
by contract or use of their own personnel. Some form of map or information
should be given the acquiring agency to enable it to identify the lands on
which landrights will be required. A landrights work map of the scope contem-
plated in § 104I-70.705 should not be necessary for determining the landrights
needed for performing investigations and surveys.

(a) Where the services are provided by a sponsor using its own personnel SCS
need not review the landrights instruments obtained by the acquiring agency for
the purpose of performing investigations and surveys. A letter to SCS from the
acquiring agency certifying it has acquired the necessary landrights will be
sufficient.

(b) Where the services are to be provided by contract or by the use of SCS
personnel, it is desirable for SCS to have a copy of each landrights instrument
obtained by the acquiring agency for the purpose of performing investigations and
surveys. However, SCS review of the landrights instruments in the files of the
acquiring agency will suffice, provided the state administrative officer indicates
in his file that such review was carried out. A certification by the acquiring
agency is not necessary in this situation.
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§ 1041-70.301 Acquisition by agreement.

Every reasonable effort must be made to (a) acquire landrights by agreement
with owners based on negotiations, (b) assure consistent treatment for owners;
and (c) accomplish negotiations expeditiously. In no event shall negotiations
be deferred or any other action coercive in nature be taken in order to compel
an agreement.

§ 1041-70.302 Prerequisite to initiation of
negotiations.

Where landrights are to be acquired by negotiation, other than by donation or
land exchange, an appraisal must be made, just compensation established, and a
written offer made to the owner of the landright to be acquired. Excluded from
these three requirements are:

(a) Term easements, permits, leases, and rental agreements for use of real
property only during construction or installation of works of improvement.

(b) Arrangements for rerouting, relocating, moving, or abandoning of highways,
roads, railroads, pipelines, and utilities.

§ 104I-70.303 Appraisals.

Prior to initiation of such negotiations, the acquiring agency must have the
landrights interest to be acquired appraised by a qualified land appraiser.
The appraisal must be performed in a manner consistent with the Uniform
Appraisal Standards for Federal Land Acquisitions. Prior to acceptance of the
appraisal report by the acquiring agency, that agency must have the report
reviewed by another qualified land appraiser to determine whether the appraisal
is adequately supported; whether it complies with recognized appraisal practices;
and whether it conforms to legal premises governing the particular acquisition.
In certain instances an engineer's estimate may be needed in lieu of or in
addition to the land appraiser's appraisal.

(a) This requirement does not preclude prior discussion with the owner of the
real property to be acquired concerning the availability of the real property
and possibility of a donation.

(b) To meet the intent of the term ''qualified land appraiser,' a person
should have had either instruction in an appraisal school in the basic principles
of appraising real property and specialized training in the type of real property
to be appraised, i.e., urban, rural, ranch, etc., or equivalent practical train-
ing under a professional appraiser. In addition he should have had actual
experience in the independent appraisal of several properties of the type for
which his services are required, and with the acceptance of such appraisals by
his client or employer. Where condemnation is involved the appraiser must, if
required by State law, be licensed or certified.

(c) The owner of the real property, or his designated representative, must
be given a reasonable opportunity to accompany the appraiser during his
inspection of the property.
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1041-70.303(d)

(d) For instances requiring the purchase of flood insurance, the location of
the property in relation to the special flood hazard area should be part of the
appraisal,

§ 104I-70.303-1 Damages and offsetting benefits
to remainders.

Where appropriate, regardless of whether the taking is in fee or by easement,
the estimate of the fair market value of the real property to be acquired and
the estimate of damages or offsetting benefits to any remaining real property
of the grantor will be separately stated.

(1) Any damages shall be appraised on the basis of the damages to the
remainder resulting from the taking.

(2) Any benefits shall be appraised on the basis of the favorable effects,
if any, of the project on the remainder.

(3) Where State law authorizes damages or benefits they are to be considered
to the extent stated below:

(i) 1If damages are greater than benefits, the excess of damages will be
added to the appraised value of the taking.

(1i) If benefits are greater than damages, the excess of benefits will
be deducted from the appraised value of the taking.

§ 1041-70.304 Making appraisals.

(a) Appraisals must-comply with § 104I-70.303. Neither the acquiring agency
nor SCS is to use anyone for appraisal work who has a direct or indirect
interest in the property being appraised.

(b) As stated in § 104I-70.209 in some instances an engineer's estimate may
be required in lieu of or in addition to a land appraisal. The SCS or the
acquiring agency may have engineers qualified to make this kind of estimate.
However, if the evaluation is of such a nature that the SCS or the acquiring
agency does not have qualified engineers to do the job, the needed engineering
service is to be obtained by contract, agreement, or other approved procurement
method. In selecting a method to use and executing the selected method, follow
the procedures for appraisal service contained in § 104I-70.303.

(c) If the use of the right-of-way occupied by a facility such as a pipeline
or power line will require relocation or modification of the facility, the fair
market value for use of the right-of-way and for the relocation or modification
of the facility is to be established separately.

(1) The fair market value for use of the right-of-way is not to exceed the
cost of a replacement right-of-way. Circumstances may dictate a lesser amount.
A land appraisal will be appropriate for this purpose.
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§ 1041-70.306 Inigiation of ‘negotiations.
(a) When just compensation has been established, the acquiring agency will

make a prompt offer to acquire the landright for the full amount of the just
compensation so established. This offer shall be made in writing and shall

.include:

(1) Identification of the real property and the estate or interest therein
to be acquired including the buildings, structures, and other improvements
considered to be part of the real property to be acquired.

(2) The amount of the estimated just compensation as determined by the
acquiring agency and a summary statement of the basis therefore.

(3) 1If only a portion of the real property is to be acquired, a separate
statement of the estimated just compensation for the real property interest to
be acquired and any damages and benefits to the remaining real property.

(b) The offer of just compensation does not preclude further negotiatioms
with respect to the purchase price.

(c) The source by which appraisal services will be obtained will be left to
the judgment of the acquiring agency and the state conservationist. However,
in any case in which condemnation will be involved, SCS and other USDA agency
staff land appraisers should not be used except where no other qualified land
appraisal service is available.

§ 1041-70.307 Expenses incidental to transfer
of title.

(a) As soon as practicable after the date of payment of the purchase price or
the date of deposit in court of funds to satisfy the award in a condemnation
proceeding to acquire real property, the owner will be reimbursed for fair and
reasonable expenses for:

(1) Recording fees, transfer taxes, and similar expenses incident to
conveying the real property to the acquiring agency,

(2) Penalty costs for prepayment of any pre-existing recorded mortgage
entered into in good faith encumbering such real property, and

(3) The pro rata portion of real property taxes paid which are allocable to
a period subsequent to the date of vesting title in the acquiring agency, or the
effective date of possession of such real property by the acquiring agency,
whichever is earlier.

(b) Proposed Standard Form 260, a copy of which appears as Exhibit
§ 1041-70.1107 is to be used by owners to claim reimbursement of these costs.
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(2) The fair market value for the relocation or modification of the facility
will be based on variable factors such as the age, condition, state or repair,
remaining expected useful life and estimated labor and material cost required for
the relocation or modification. In most cases, an engineer's estimate will be
appropriate for this purpose.

(d) If a landright is to be acquired by condemnation, it must be assumed that
the owner of the landright will have expert witnesses to testify in court.
Therefore, the acquiring agency must also have expert witnesses available.
Usually the court award may be used as a value on which to base cost sharing.
However, when SCS determines that court awards are excessive, the acquiring
agency must be asked to appeal to a higher court.

(e) 1If the services of professional private appraisers are obtained by SCS
contract, the state conservationist may authorize the appraisers to serve as
witnesses for the acquiring agency in condemnation cases. Direct expenses
incurred by appraisers during the giving of expert testimony in defense of the
appraisal report may be shared in the same manner as indicated in § 104I-70.603.

§ 104I-70.305 Establishing just compensation.

Prior to initiation of negotiations the acquiring agency shall establish an
amount it believes to be just compensation for the real property interest to be
acquired. In no event shall this amount be less than the amount in the appraisal
approved by the acquiring agency. The acquiring agency shall not give
consideration to or include in its determination of just compensation:

(1) Any allowance for the relocation benefits discussed in § 104I-71.

(2) Any allowance for any decrease or increase in the fair market value of
the real property prior to the date of its determination of just compensation
which is caused by the project measure for which the property is acquired or
by the likelihood that the property would be acquired for such improvement,
other than that due to physical deterioration within the reasonable control of
the owner.

§ 1041-70.305-1 Uneconomic remmants.

If the acquisition of only part of a property would leave its owner with an
uneconomic remnant, the acquiring agency shall offer to acquire the remmant.
A remnant of land is that remaining after a partial taking from a larger tract
or holding regardless of the purpose (residential, commercial, industrial, farm,
etc.) for which the property as a whole was used prior to the taking. Although
a remnant of land is usually a small area as compared to that taken, area is not
necessarily a controlling factor. The remnant is uneconomical if its usefulness
or marketability as an independent unit or as a supplement to another land unit
has little, if any, value. The term uneconomic remnant has no relationship to
the displacement of persons, business, and farm operations discussed in
§ 104I-71.
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SUBPART 104I-70.3 ACQUISITION OF LANDRIGHTS
1041-70.312

§ 104I-70.308 Possession of acquired real
property.

The owner of a landright shall not be required to surrender possession of
acquired real property until the acquiring agency pays the agreed purchase
price in a negotiated acquisition, or deposits with the court for the benefit
of the owner an amount not less than the amount:

(a) Determined by the acquiring agency to be just compensation; or

(b) Awarded in compensation by order of the court in condemnation proceedings.

§ 104I-70.309 Requirement to move.

The construction or development of a project will be so scheduled that to the
greatest extent practicable, no person lawfully occupying acquired real property
will be required to move from a dwelling (assuming a replacement dwelling will
be available), or to move his business or farm operation, without at least 90
days written notice prior to the date on which such move is required. A notice
of less than 90 days may be given only in an emergency or other extraordinary
situations. When it is proposed to give an advance notice of less than 90 days,
the prior approval of the state conservationist will be obtained.

§ 104I-70.310 Displacement notice to tenants.

Tenants occupying the real property to be acquired shall be given a
displacement notice not later than when negotiations for landrights are

initiated with the owner.
§ 104I-70.311 Leasing to former owner or tenant.

If an owner or tenant is permitted to occupy the acquired real property on a
rental basis for a short term, or for a period subject to termination by the

acquiring agency on short notice, the amount of rent required will not exceed
the fair rental value of the property to a short term occupier.

§ 104I-70.312 Contracts or options.

Contracts or options to acquire landrights shall not provide for any payments
for relocation costs (§ 104I-71) or refer to such payments.
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SUBPART 104I-70.4 FEDERAL, STATE AND LOCAL CONSTRUCTION
PERMITS

1041-70.405

§ 104I-70.401 General.

Some Federal agencies, States or local units of government require that
construction permits be obtained before the project measure may be installed.
Federal permits are issued by a regulating agency or department. State or
local construction permits are governed by State or local law. The variations
in these laws preclude detailed national instructions. Detailed regulations
have been published by the Corps of Engineers on Section 404 of the Federal
Water Pollution Control Act. These requirements can be found in Title 33 CFR
Parts 320 to 340.

§ 1041-70.402 Responsibilities.

SCS neither acquires nor shares in the cost of construction permits. Sponsors
receiving Federal financial assistance from SCS must comply with Federal, State
or local laws pertaining to the acquisition of construction permits.

§ 104I-70.403 Soil Conservation Service.

SCS must assure that the construction permits acquired by the sponsor have
been certified by the sponsor as adequate before Federal financial assistance
is made available by SCS for comstruction, The certification is a part of
Form SCS-AS-78.

§ 1041I-70.404 State conservationist.

The state conservationist shall determine and have published for in-Service
use the proper procedure to be followed to assure strict compliance with the
applicable laws, procedures and regulations., He should work with the appro-
priate field office of the Office of the General Counsel and the State or local
agency administering the law to determine requirements of Federal and State laws
regulations. SCS procedures should indicate which plans, drawings, applicatioms,
and similar items should be transmitted to State or other local agencies, who
will transmit them and the timing of such transmittals.

§ 104I-70.405 Assistance to sponsor.

SCS will furnish the sponsor with any information which SCS has prepared for
its own use covering the laws, procedures, and regulations governing the appli-
cation for construction permits. (It should be emphasized that this information
has been developed for in-Service use and does not relieve the sponsor from
determining and complying with all Federal, State and local laws and regulatioms.)
SCS will discuss with the sponsor the possible effect the construction permit may
have on the structural works of improvement. If a known or suspected construc-
tion permit has not been obtained, this is to be called to the attention of the
sponsor for such action as may be appropriate.
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SUBPART 104I-70.5  WATER RIGHTS
1041-70.505(b)

§ 104I-70.501 General.

The use of water and water rights is often governed by State laws. The
variation in these laws and the attendant variation in procedures preclude
detailed guidelines for nationwide application. Even within a State the
water rights laws and procedures may be so broad and complicated that prepar-
ation of detailed guidelines for local use may be practical only on an
individual case basis.

§ 1041-70.502 Responsibilities.

SCS neither acquires nor shares in the cost of water rights, Landowners and
sponsors receiving assistance under Federal financially assisted programs
administered by SCS must comply with State laws pertaining to the acquisition
of water rights.

§ 104I-70.503 Soil Conservation Service.

SCS must assure that the water rights acquired by the sponsors, landowners,
and water users have been certified by the sponsors as adequate before Federal
financial assistance is made available for construction. The certification is
a part of Form SCS-AS-78.

§ 1041I-70.504 State conservationist.

The state conservationist shall determine and have published for in-Service
use the proper procedure to be followed to assure strict compliance with local
laws, procedures and regulations. He should work with the appropriate field
office of the Office of the General Counsel and the State Attorney General to
determine requirements of State law and regulations. He should also consult
with State Water Resources Commissions, Drainage Boards, and similar State
water management agencies for developing the in-Service procedures. SCS pro-
cedures should indicate which plans, drawings, applications, and other similar
items should be transmitted to State agencies, who will transmit them, and the
timing of such transmittals.

§ 104I-70.505 Assistance to sponsor.

(a) SCS will furnish sponsors with any information which SCS has prepared
for its own use covering local laws, procedures, and regulations governing the
use of water and water rights. (It should be emphasized that this information
has been developed for SCS use and does not relieve the sponsor from determin-
ing and complying with all State laws and regulations.) SCS will discuss with
the sponsor the possible effect of the works of improvement on water rights
and vice versa.

(b) If a known or suspected water right has not been obtained, this is to be
called to the attention of the sponsor for such action as may be appropriate.
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SUBPART 104I-70.7 SCS RESPONSIBILITIES
1041-70.704(a)

(11) Any reversionary date specified in the instruments that is contingent
[ 3 upon commencement of work is well after the date work is expected to commence
on the works of improvement. In making this determination, if credit is being
obtained through FmHA and the instruments contain a reversionary clause, advice
should be obtained from the FmHA State director as to the time loan funds likely
will be available.

e . (c) 1In the absence of a certification by an attorney, the SAO also must
determine the following in his review:

(1) All grantors or permitters named in the instrument have signed it.

(2) Signatures and names in the instrument correspond in spelling and
initials.

(3) All required signatures have been obtained, witnessed and notarized
or acknowledged in accordance with State law.

(4) The land has been properly and adequately described,

L (5) Deeds, easements and subordination agreements have been recorded in
the land records of the county in which the lands are located.

(6) Instruments signed by another than the owner are supported by
evidence of authority to so act, (e.g., power of attorney, executor, etc.).

L J ¢ (d) The state administrative officer should establish and maintain
continuous liaison with the acquiring agency in order to keep currently
informed on the progress of the land acquisition program. This will, among
other things, enable inadequacies to be detected early and corrective action
taken to avoid delay in subsequent initiation of construction work.

e § 1041I-70.704 Landrights work map.

(a) SCS shall prepare landrights work maps for use by SCS personnel and the
acquiring agency. The maps will serve as working tools in acquiring and
checking the acquisition of landrights. The maps are a visual picture of the
rights needed and those existing works that may be affected. They are not
construction drawings. The map shows data essential to acquire landrights and
to review the documents to assure that all needed rights and permits are
covered. The minimum data to be included are landmarks for location, acquisi-
tion elevations, apparent ownerships and tract acreages, apparent boundaries,
location of the project measure, installations affected by construction such
as roads, utility lines, pipelines, railroads, buildings, wells, springs,
bridges, fences, and other similar items, and flowage elevations. Other data
e should be included as necessary for the project such as borrow and spoil areas.

If SCS determines that routes of ingress and egress are dictated by certain
factors, such as environmental factors, the routes shall be included in the
landrights work map. Otherwise the map shall contain a statement that the
acquiring agency will determine routes of ingress and egress and acquire the
necessary rights for such routes. A landrights work map index shall be included
b on the landrights work map to be used as a checklist. The index is to show the
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PART 104I-70 ACQUISITION OF REAL PROPERTY
1041I-70.704(a)

ownerships and rights needed as a minimum. Exhibit 104I-70.1117 can be used
for guidance. The landrights map and all updates must show the state
conservationist's approval.

(b) All right-of-way boundaries regardless of purpose, other than
unspecified locations for rights of ingress and egress, must be shown on the
. landrights work map. Estimates prepared for bid purposes by construction con-
tractors will be affected by the width and location of rights-of-way. This
has a bearing on total installation costs and its distribution between the
Federal Government and the acquiring agency. Also, the maintenance effort and
cost will be influenced by this factor.

(c) After all the landrights have been obtained, SCS shall prepare an
up-to-date landrights work map. This work map is provided to the sponsors
and the SAO so that adequate on-site and office reviews can be made.

§ 104I-70.704-1 Land acquisition map.

The information shown on the landrights work map § 104I-70.704 shall be
expanded to serve as a land acquisition map where SCS is providing financial
assistance on landrights. The acquiring agency shall provide such informa-
tion as actual ownership and boundaries, rights outstanding in third parties,
and other features required for the land acquisition process. The acquiring
agency and SCS will jointly assign tract numbers as needed.

§ 104I-70.704-2 Tract register.

SCS shall maintain, and the acquiring agency is urged to also maintain, a
tract register for each site where SCS will provide financial assistance on
landrights. The tract register will show the tract numbers, the names of
owners, acres, acquiring agency's appraised value, SCS appraised value,
agreed-to value, final purchase price, date of purchase, and the date SCS
reimbursed the acquiring agency. In the case of condemnation, the award
value, if acceptable, will be shown as the final purchase price. The tract
register should be established at the time the acquisition program is
initiated and kept up=-to-date as the work progresses. See Exhibit
§ 1041-70.1112.

§ 104I-70.704-3 Numbering of landrights.

(a) SCS and the acquiring agency shall jointly assign a number to each
landright acquisition. If the same ownership has two tracts of land which
are noncontiguous, separate numbers shall be assigned.

(b) A letter suffix shall be added to each number to indicate the type of
acquisition as follows: F, fee simple title; E, easement; L, in-kind contri-
butions; S, subordination agreement; P, permit; M, removal, relocation or
modification of existing facilities; and R, abandonment, vacating or closing
of public roads. A second letter suffix may be added to indicate how the
acquisition was made; that is, C for condemnation, D for direct purchase,

X for donations; and A for agreement. These suffixes shall be shown on the
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SUBPART 104I-70.9  ACQUIRING AGENCY RESPONSIBILITIES

§ 104I-70,901 General. 1041-70.902(a)

!‘ (a) The acquiring agency must acquire all landrights needed for the

‘ investigation and survey, installation, operation, maintenance, and inspection
of works of improvement to be installed with Federal financial assistance from
SCS on nonfederal lands. Needed landrights may also include downstream rights
which may be required as a result of changed streamflow characteristics, such
as extended flooding of low water crossings, or more than negligible flood
damage to property, and landrights necessary for the diversion of water.

A ——

®
(1) The landrights must be acquired in conformance with the requirements
of SCS as set forth in this part.
, (2) The landrights necessary for work to be performed under a project
‘ agreement must be acquired prior to execution of the project agreement.
®

(3) All considerations paid by the acquiring agency for landrights
acquired shall be without cost to SCS, except as provided in Subpart 104I-70.6.

(4) All other costs incurred by the acquiring agency in acquiring
landrights shall be without cost to SCS, except as provided in 104I-70.603-1
@ with respect to joint appraisals. ''Other costs' include such costs as apprai-
sals ordered by the acquiring agency for its own use, title evidence, recording
fees, U.S. Revenue stamps and other State and local transfer costs, legal fees,
salaries and travel of its employees, and those costs described in 104I-70.307

| and 104I-70.208(c). [

(b) To satisfy its responsibility and meet the requirement of SCS the

@ acquiring agency must:
(1) Make property boundary surveys when required;
(2) Conduct negotiations;
® (3) Make any title search determined by it to be needed:
(4) Determine the legal sufficiency of all landrights instruments; and
(5) Obtain legal advice and assistance.
® § 104I-70.902 Evidence of title

(a) The acquiring agency must obtain adequate evidence of title with respect
to all landrights for which Federal cost sharing assistance is to be made
available. A title opinion by a qualified lawyer, a certificate of title by a
title company, or a title insurance policy by an insurance corporation, in a
® form satisfactory to SCS, will constitute acceptable evidence of title. The
title evidence should show all encumbrances, defects, and other matters, either
of record or otherwise known, which impair or adversely affect the title to

landrights.
o |
Soil Conservation Service Property Management Regulations
SCSDS SUBTITLE C (Amendment A-17, November 1979) SCSPMR-7038 ‘
® ‘



PART 104I-70  ACQUISITION OF REAL PROPERTY
1041-70.902(b)

(b) Before any landrights are conveyed to the acquiring agency, the title
evidence must be submitted tp SCS and then forwarded to the field office of
the Office of the General Counsel for review and approval, or for advice as
to any curative action that needs to be taken. The acquiring agency shall be
informed of any required curative action. After curative action has been
taken, evidence of such action shall be submitted to SCS for forwarding to
the field office of the Office of the General Counsel for determination as to
the adequacy of the action.

(c) When the title evidence has been approved by the field office of the
Office of the General Counsel, the acquiring agency may proceed with the
acquisition. After the acquisition has been closed, title evidence showing
that a marketable title to the landrights is vested in the acquiring agency
shall be submitted to SCS for forwarding to the field office of the Office
of the General Counsel for final legal approval. No financial assistance
shall be made available to the acquiring agency until such final legal
approval has been obtained. However, financial assistance may be made avail-
able to the acquiring agency concurrent with the closing of the acquisition
if the closing is attended by a representative of the field office of the
Office of the General Counsel and legal approval is given at that time.

§ 104I-70.903 Acquisition in excess of site
requirements.

The acquiring agency may, under certain circumstances, decide to buy an
entire ownership rather than only that part needed with the idea of later
selling the excess land or using it for future expansion or other purposes.
SCS may provide financial assistance only on the landrights approved for
financial assistance in the program agreement. This does not exclude
financial assistance for the purchase of uneconomic remnants.

§ 1041-70.904 Construction permits.

As a condition precedent to obtaining Federal financial assistance from SCS
for the installation of structural project measures, the sponsor must acquire
without cost to the Federal Government such construction permits, pursuant to
Federal, State or local law, as may be needed in the installation, operation
and maintenance of structural measures. The sponsor must:

(a) Obtain legal advice and assistance as needed.
(b) Determine the construction permits that are needed.

(c) Conduct all negotiations necessary to acquire needed construction
permits.

(d) Certify to SCS in writing that all necessary construction permits
have been acquired. Each certificate shall cover only the permits needed
for the project measure items to be included in any one project agreement.
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SUBPART 104I-70.9 ACQUIRING AGENCY RESPONSIBILITIES
1041-70.908(a)

§ 104I-70.905 Water rights.

As a condition precedent to providing Federal financial assistance for the
installation of project measures SCS requires that sponsors shall acquire, or
provide assurance that landowners or water users have acquired, such water
rights, pursuant to State law, as may be needed in the installation and
| operation of the project measures. To meet this requirement, it is the
@ ‘ : responsibility of the sponsors to:

(a) Obtain legal advice and assistance as needed.
(b) Determine the water rights that are needed.

[ s (c) Conduct all negotiations when the sponsors will acquire any needed
water rights.

(d) Take appropriate action to determine that landowners and water users
have acquired needed water rights.

* (e) Certify to SCS on Form SCS-AS-78 that all necessary water rights have
been acquired. Each certificate shall cover only the rights needed for the
project measures included in any one project agreement,

§ 1041-70.906 Removal, relocation, and salvaging
of utilities and similar items.

i The acquiring agency must arrange for the removal, relocation, or salvaging
of public utilities, buildings, roads, pipelines, and similar items which are
not to be abandoned, and the relocation or reconstruction of fences and see
that such arrangements are carried out at a time and in a manner that will
avoid interference with the contractor.

® § 104I-70.907 Certifications - installation of
project measures.

(a) The acquiring agency must certify to SCS on Form SCS-AS-78 that all
necessary interests in real property have been acquired. Each certification
shall cover only the real property needed for the project measures to be

@ included in any one project agreement. A copy of each real property instru-
ment covered by the certification must be furnished SCS with or prior to the

submission of the Form SCS-AS-78.

§ 1041-70.908 Performance reports.

L 3 (a) The acquiring agency shall submit a performance report to SCS
indicating the status of the acquisition program for Group A landrights
" covered in the landrights agreement. Performance reports shall be prepared
and furnished on a quarterly basis briefly presenting the following

information:
[ ]
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PART 104I-70 ACQUISITION OF REAL PROPERTY

1041-70.908(a) (1)

(1) A comparison of the number of acquisitions completed to the number
planned for acquisition during the report period.

(2) Reasons for delays where goals were not met.

(3) Other pertinent information including, when appropriate, analysis
and explanation of increased costs.

(b) The acquiring agency shall inform SCS immediately when an event
occurs which will have significant impact on the project or the land
acquisition program. Such instances are to be reported as soon as the
following types of conditions become known:

(1) Problems, delays and adverse conditions which will materially affect
the ability to attain program objectives, prevent the meeting of schedules
and goals, or preclude the completion of the landrights acquisition program
within the established time frame. This disclosure shall be accompanied by a
statement of the action taken, or contemplated, and any Federal assistance
needed to help resolve the situation.

(2) Favorable developments or events which will enable meeting schedules
and goals sooner than anticipated or which will entail significantly less
expenditure than originally projected.
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SUBPART 104I-70.10 DOCUMENTATION AND DISTRIBUTION
OF RECORDS

1041-70.1003(a) (5)

§ 104I-70.1001 General.

Papers which will usually be filed by the state office to evidence the
landrights acquired by the acquiring agency for the purpose of installing
project measures and to support the related assistance and review activities
of SCS are:

(a) One copy of the SCS-AS-78;
(b) Condemation agreements, when applicable;

(c) A copy of each landrights instrument covered by the SCS-AS-78;

(d) The 404 permit or the determination with supporting documentation by
the sponsor(s) that the project is covered by the national permit, or is not
needed;

(e) The updated landrights work map;

(f) The administrative statement (104I-70.1002) or memorandum
(1041-70.1003); and

(g) The land treatment certifications (104I-70.8).

§ 104I-70.1002 Project agreements signed in
state office.

The landrights file on project agreements signed in the state office must be
supported by an administrative statement to the effect that the landrights
instrument have been checked in the state office, and all landrights policies
and requirements of SCS have been met. If this statement cannot be made with-
out qualification, describe each exception, and give the reasons for not taking
correction action. Occasionally a landrights instrument may be deficient in
some manner. In such case, if it is determined that the deficiency is not
fatal, the administrative statement must set forth why such deficiency was
considered not fatal.

§ 104I-70.1003 Project agreements signed in N.O.
(a) Project agreements to be signed in the N.O. must be accompanied by: ,
(1) A copy of the SCS-AS-78;
(2) One copy of each landrights instrument covered by SCS-AS-78;

(3) A copy of the 404 permit or the determination (with supporting
documentation) by the sponsors that the project is covered by the national

permit;
(4) One copy of the condemmation agreements when applicable;

(5) A copy of the updated landrights work map;
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PART 104I-70 ACQUISITION OF REAL PROPERTY

1041-70.1003(a) (6)

(6) A memorandum to the effect that the landrights instruments have been
checked in the state office, and all landrights policies and requirements of
SCS have been met. If this statement cannot be made without qualification,
describe each exception, giving recommendations for handling each, and reasons
for the recommendations;

(7) One copy of the operation and maintenance agreement; and
(8) The land treatment certifications in part 104I-70.8.

(b) The documents listed above will be returned to the state office after
the project agreement has been signed.
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SUBPART 104I-70.11  EXHIBITS
1041-70,1101-1

§ 104I-70.1101 Easement (for use when the easement is donated).

EASEMENT

For and in consideration of One Dollar ($1.00) and other good and valuable

considerations, the receipt whereof is hereby acknowledged,

of

(Name)

(Address)
sell, convey and release unto

(Name)

s Grantee, its successors

, Grantor, does hereby grant, bargain,

of

(Address)
assigns, an easement in, over and upon the following described land situated
in the County of , State of
to wit:

for the purpose of:

(See Exhibit 104I-70.1105 for recommended wording to be inserted here
depending on the purpose for which the easement is to be acquired.)
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PART 104I-70 ACQUISITION OF REAL PROPERTY
1041-70.1101-2

1. 1In the event construction of the above described works of improvement
is not commenced within from the date hereof, the rights and
privileges herein granted shall at once revert to and become the property of
the Grantor, his heirs and assigns.

2. This easement includes the right of ingress and egress at any time
over and upon the above described land of the Grantor and any other land of
" the Grantor adjoining said land.

3. There is reserved to the Grantor, his heirs and assigns, the right and
privilege to use the above described land of the Grantor at any time, in any
manner and for any purpose not inconsistent with the full use and enjoyment by
the Grantee, its successors and assigns, of the rights and privileges herein
granted.

4. The Grantee is responsible for operating and maintaining the above
described works of improvement.

5. Special provisions:

TO HAVE AND TO HOLD the aforesaid easement in, over and upon the above described
land of the Grantor, with all the rights, privileges and appurtenances thereto
belonging or in anywise appertaining, unto the Grantee, its successors and
assigns, forever.*

IN WITNESS WHEREOF the Grantor has executed this instrument on the day
of g 29 s

(SEAL)

(Signature of Grantor)

(SEAL)

(Signature of Grantor)

Certificate of acknowledgment or other
proof of execution as provided by State
law.

*When the term of the easement is less than perpetual change ''forever'" to
"for the term granted herein."
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SUBPART 104I-70.11 EXHIBITS
1041-70,1102-1

§ 104I-70.1102 Easement (for use when the easement is to be purchased).
EASEMENT

For and in consideration of dollar(s) ($ ) and
other good and valuable consideration, the receipt whereof is hereby

acknowledged, of
(Name)
, Grantor, does hereby grant,
(Address)
bargain, sell, convey and release unto
(Name)
of , Grantee, its successors and

(Address)

assigns, an easement in, over and upon the following described land situated
in the County of , State of

to wit:

For the purposes of:

(See Exhibit 104I-70.1105 for recommended wording to be inserted here
depending on the purpose for which the easement is to be acquired.)
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PART 104I-70 ACQUISITION OF REAL PROPERTY

1041-70.1102-2

1. This easement includes the right of ingress and egress at any time over
and upon the above described land of the Grantor and any other land of the
Grantor adjoining said land

2. There is reserved to the Grantor, his heirs and assigns, the right and
privilege to use the above described land of the Grantor at any time, in any
manner and for any purpose not inconsistent with the full use and enjoyment by
the Grantee, its successors and assigns, of the rights and privileges herein

" granted.

3. The Grantee is responsible for operating and maintaining the above
described works of improvement.

4. Special provisions:

TO HAVE AND TO HOLD the aforesaid easement in, over and upon the above
described land of the Grantor, with all the rights, privileges and appurte-
nances thereto belonging or in anywise appertaining, unto the Grantee, its
successors and assigns, forever.*

IN WITNESS WHEREOF the Grantor has executed this instrument on the
day of > 19 .

(SEAL)

(Signature of Grantor)

(SEAL)

(Signature of Grantor)

Certificate of acknowledgment or other
proof of execution as provided by State
law.

*When the term of the easement is less than perpetual change "forever" to
"for the term granted herein."
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SUBPART 104I-70.11 EXHIBITS
1041-70.1103-1

§ 104I-70.1103 National Engineering Manual, 40-531.40-43.
SUBPART D.— DAMS SUBJECT TO DEEP SUBSIDENCE
§ 531.40 General.

(a) The distortion and cracking of earth dam embankments and spillways
caused by subsidence is hazardous. The collapse of coal mines, even at
great depths, often has caused differential subsidence of several feet at
the ground surface. Mining of any layered mineral deposit from beneath
the ground surface could have the same result, Subsidence also results
from the removal of liquids and gases from beneath the earth's surface.

(b) The special investigations required for the planning and design of
dams subject to deep foundation subsidence and the minimum required founda-
tion supports established in this subpart are important in designing safe

embankments.

§ 531.41 Scope.

This policy applies where potential foundation subsidence is or could be a
threat to the safety of all Class (b) and (c) dams and all Class (a) dams
for which the product of storage times effective height of dam is greater
than 3,000.

§ 531.42 Layered mineral deposits.

(a) At all sites underlain by layered economic mineral deposits that may
be mined in the future, certain minimum foundation support is to be pro-
vided for earth embankments and associated spillways. Provision for such
support may be accomplished through fee simple title or subordination
agreements that insure the legal right to:

(1) Prevent the development or removal of such minerals from unmined
areas that would cause subsidence of the structure site, or

(2) Preserve or build and maintain adequate support to insure against
future subsidence of the structure foundation for mined areas.

(b) At the ground surface, landrights are to encompass an area which
extends outward beyond the base of the dam a horizontal distance equal to
the depth of the deepest mineral deposit below the ground surface. This
requirement may be modified as a result of a detailed specific site study
by, and at the consequent recommendation of, a qualified consulting mining

engineer.

(c) Fee simple title or subordination agreements may or may not be
required for the area of the reservoir upstream of the dam that is beyond
the area required for the stability of the dam. The need for the legal
right to control the mining of the reservoir area depends on the following

factors:
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PART 104I-70 ACQUISITION OF REAL PROPERTY
1041-70.1103-2

(1) An evaluation by the sponsors or owners of their possible liability
for damage to: .

(i) The mine or mining operation caused by flooding, increased
pumping costs, a reduction in the amount of mineral that can be removed
or other possible damage.

(i1) Surface areas and improvements on the periphery of the
reservoir that may subside and thereby suffer increased damage such as
damage from inundation or increased flood flow in inlet channels.

(2) An evaluation by the sponsor or owner of the reservoir's ability
to function as required for municipal and industrial water supply if it
is affected by subsidence.

(3) SCS is to evaluate the reservoir's ability to function as
required for purposes for which Federal assistance is contemplated.
Such purposes, other than flood prevention, include agricultural water
management, recreation, and fish and wildlife management. SCS is to
advise the sponsor or owner of the results of this evaluation. SCS will
also recommend obtaining the needed landrights.

(d) If any of these problems exist, SCS is to advise the sponsor or
owner in writing to:

(1) Seek legal counsel and the recommendations of a qualified mining
engineer to help decide on the extent of the risk the sponsor or owner
should assume.

(2) Consider purchasing necessary landrights to protect against
possible damage suits.

(3) Consider the feasibility of taking easements to an elevation
higher than normal by an amount equal to or greater than the anticipated
subsidence.

(e) SCS is to make available to the sponsor or owner all of its data
pertinent to the subsidence problem and the proposed dam.

§ 531.43 Liquid or gaseous deposits.

(a) The removal of liquid or gaseous deposits (such as petroleum,
water, and gas) from beneath the earth's surface may produce serious
subsidence problems that are related to the geology of the source for-
mations and the formations between the source and the earth's surface.
Abrupt differential settlements, which are of most concern are usually
associated with faults or other potential planes of weakness in these

formations.

Soil Conservation Service Property Management Regulations
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(b) Liquid or gaseous deposits present special problems not usually
associated with solid minerals. Subordination of mineral rights within
a limited area at the site does not insure prevention of subsidence of
the structure. Therefore a careful study of the geology of the site is

necessary to determine its suitability.

(c) During project planning, vigorous inquiry is to be made to determine
any possible effects the removal of such deposits might have on dams to be
designed and built under SCS auspices. If studies indicate that subsidence
may induce a degree of differential settlement that design cannot compensate
for, the site is to be abandoned and more stable sites must be located or

objectives must be accomplished by a system of structures other than dams.

Soil Conservation Service Progertg Management Regulations
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§ 104I-70.1104 Subordination Agreement - General.

SUBORDINATION AGREEMENT

On this day of 19 s

the undersigned, being the holder of a mortgage, deed of trust, or other lien

recorded in the Office of the , County of
, State of s
in Book at page now outstanding against all or part of
the land described in the easement executed on 19 , by
(Name of Grantors of Easement) to (Name of Sponsors) 5

for the purpose of

(Same Purpose as is Stated in the Easement - See Exhibit 104I-70.1105)

in consideration of the benefits to accrue to the land described in said
recorded instrument, hereby agrees that said lien is and shall be subject

and subordinate to the rights and privileges granted by said easement.

(Acknowledgment)

Soil Conservation Service Property Management Regulations
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§ 104I-70.1105 Purpose clauses.
r' RECOMMENDED WORDING FOR PURPOSE CLAUSE IN EASEMENTS
Purpose of Easement The Clause
Both Construction of Dam For or in connection with the construction,
k and Impoundment of Water operation, maintenance, and inspection of a
floodwater retarding structure, designated as
site in the plans for

Watershed, to be located on the above described
land; for the flowage of any waters in, over,
upon, or through such structure; and for the

® - permanent storage and temporary detention,
either or both, of any waters that are impounded,
stored or detained by such structure.

Impoundment of Water Only For the permanent storage and temporary detention,
either or both, of any waters that are impounded,

Y stored, or detained, and for the maintenance and

inspection of areas to be flooded by floodwater

retarding structure, designated as site

in the plans for Watershed, to be

located on the farm.

Channel Improvement Only For or in connection with construction necessary
to improve the channel located on the
above described lands, for or in connection with
the operation, maintenance, and inspection of
such channel; and for the flowage of any waters
in, over, upon or through such channel.

» Diversion of Water from For the flowage of any waters on, over, and upon
Spillway the above described land which is caused by or
results from the construction of a floodwater
retarding structure, designated as site
in the watershed work plan for
Watershed, County of 5
® State of

Low Water Crossings on For increasing the flowage of water in (Stream)

Private Roads where it passes over the low water crossing of
the private road located on the above described
land, it being understood that such increased

® flowage of water, resulting from the storage or

detention of runoff in the floodwater retarding

structure designated as site in the

watershed work plan for

Watershed, County of s
State of , will cause
® said low water crossing to be unusable for an

| indeterminate length of time during and after
periods of precipitation.

Soil Conservation Service Property Management Regulations ;
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Downstream Flooding For the inundation or flooding of the above
described land by floodwaters_caused by or
resulting from the channel improvement work
on the channel, designated as

in the watershed work

plan for the
Watershed, County of , State
of .

Soil Conservation Service Property Management Regulations
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§ 1041-70.1102 Easement (for use when the easement is purchased) .

EASEMENT

For and in consideration of dollar(s) ($ ) and
other good and valuable consideration, the receipt whereof is hereby acknowledged,

of

(Name)

, Grantor, does hereby grant, bargain,

(Address)

sell, convey and release unto

(Name)

, Grantee, its successors and

of

(Address)

assigns, an easement in, over and upon the following described land situated in the
County of , State of , to wit:

For the purposes of:

(See Exhibit 104I-70.1105 for recommended wording to be inserted here depending
on the purpose for which the easement is to be acquired.)

Soil Comservation Service Property Management Regulations
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1. This easement includes the right of ingress and egress at any time over and

upon the above described land of the Grantor and any other land of the Grantor adjoin-
ing said land.

2. There is reseryed to the Grantor, his heirs and assigns, the right and privi-
lege to use the above described land of the Grantor at any time, in any manner and
for any purpose not inconsistent with the full use and enjoyment by the Grantee, its
successors and assigns, of the rights and privileges herein granted.

3. The Grantee is responsible for operating and maintaining the above described
works of improvement.

4. Special provisions:

TO HAVE AND TO HOLD the aforesaid easement in, oyer and upon the above described land
of the Grantor, with all the rights, privileges and appurtenances thereto belonging or
in anywise appertaining, unto the Grantee, its successors and assigns, forever.¥*

IN WITNESS WHEREOF the Grantor has executed this instrument on the
day of » 19 .

(SEAL)

(Signature of Grantor)

(SEAL)

(Signature of Grantor)

Certificate of acknowledgment or other
proof of execution as provided by State
Law.

*When the term of the easement is less than perpetual change "forever' to
"for the term granted herein."

Soil Conservation Service Property Management Regulations
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] § 1041-70.1103 Engineering Memorandum No. 60.
ENG- 60
UNITED STATES DEPARTMENT OF AGRICULTURE
S0IL CONSERVATION SERVICK
® ) Washington, D. C, 20250
May 20, 1966

ENGINEERING MEMORANDUM-60

°® Re: Policy for Dams Subject to Deep Subsidence Caused by Removal of
Mineral Deposits

Purpose
This memorandum sets forth Soil Conservation Service policy on:
1. The planning and design of dams subject to deep subsidence.
L) 2. The land rights required where subsidence is a factor.

This policy applies where potential foundation subsidence is or could be
a threat to the safety of:

1. All class (b) and (c) dams.
2, Class (a) dams for which the product of height and

o storage capacity, as defined in Engineering Memorandum-27,
exceeds 3000,

The distortion and cracking of an earth dam embankment and spillways caused
by subsidence is hazardous to the safety of such structures.

The collapse of coal mines, even at great depths, has caused differential
subsidence of several feet at the ground surface in numercus cases. Mining

) of any layered mineral deposit from beneath the ground surface could have
the same result.

Subsidence also occurs due to the removal of liquide and gases from beneath
the earth's surface. JFor these materials, subsidence is more directly
related to the geology of the site. In such cases, differential subsidence
is usually associated with faults or some other geologic weakness in the
rock structure between the zone of removal and the ground surfacs.

® Certain land rights are required to cover the above situations.

1. Layered Mineral Deposits--Where layered mineral deposits, such as coal,

salt, sulphur, gypsum, or iron ore, of present or possible future commercial
value within the planned lifetime of the project, exist at a site the land
rights outlined below must be obtained before the dam can be built,

81C
] EWP

WD
IR
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To provide support for the earth dam embankment and associated spillways,
the sponsor or owner will have either fee simple title or subordination
agreements which will insure the legal right to:

1, Prevent
unmined
site.

the development or removal of such minerals from
areas that would cause subsidence of the structure

2, Preserve, or build and maintain adequate support to insure

against

future subsidence of the structure foundation for

mined aress.

At the ground surface, these land rights will encompass an area which

extends outward

beyond the base of the dam, a distance equal to the depth

of the lowest of such a mineral deposit below the ground surface. This

requirement may

be modified on the basis of detailed specific site studies

by, and consequent recommendation of, a qualified consulting mining

engineer,

Fee simple title or subordination agreements may or may not be required for

the area of the

reservoir upstream of the dam that is beyond the area

required for the stability of the dam. The need for the legal right to
control mining the reservoir area depends upon:

1. An evaluation by the sponsor or owner of their possible
liability for damage toQ:

A, The mine or mining operations due to:

(¢}
)
3)

“)

flooding
increased pumping costs

a veduction in the amount of mineral that
can be safely mined

other possible damage

B, Surtace areas and improvements on the periphery of
the reservoir vhich may subside and thereby suffer

inc
)
(2)
)

reased damage duc to:
inundation
floodflow in inlet chamnels

other possible damage

Soil Conservation Service Property Management Regulations
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ENG -60

2. An evaluation of the reservoir's ability to function as
required for municipal and industrial water supply as
possibly affected by subsidence. The sponsor or owner
will make this evaluation,

3. The Service will evaluate the reservoir's ability to
function as required for purposes for which Federal
assistance is contemplated. Such purposes, other
than flood prevention, include: agricultural water
management, recreation, and fish and wildlife management.
The Service will advise the sponsor or owner of the
results of this evaluation. The Service will also
recommend that the needed land rights be obtained where
they are thought to be necessary for these purposes.

Where any of the above problems may exist, the Service will advise the
sponsor or owner, in writing, to:

1. Seek legal counsel and the recommendations of a
qualified mining engineer to help them decide on the
extent of the risk they should assume.

2, Consider the purchase of the necessary land rights to
provide for their protection against possible damage
suits.

3. Consider the feasibility of taking easements to an
elevation higher than normal by an amount equal to
or greater than the anticipated subsidence.

The Service will make available to the sponsor or owner all its factual
data pertinent to the subsidence problem and the proposed dam.

2, Liquid and Gaseous Deposits--The removal of liquid and gaseous
deposits (such as petroleum, water, and gas) from beneath the earth's
surface can and has produced serious subsidence problems. The character
of subsidence in this case is related to the geology of the source
formations and the formations between the source and the earth's surface.
Abrupt differential settlements, which are of most concern are usually
associated with fault lines or other potential planes of weakness in these
formations.

Liquid or gaseous deposits present special problems not usually associated
with polid minerals. Subordination of mineral rights within a limited
area ot the site will not assure prevention of subsidence of the structure.
Therefore, the determination of the suitability of a given site must be

Soil Conservation Service Property Management Regulations
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based on a careful study of the geologic structure of the site. During
project planning vigorous inquiry must be made to determine any possible
effects the removal of such deposits might have on dams to be designed
and built under Service auspices. Wherc studies indicate that subsidence
may induce a degree of differential settlement that cannot be reliably
compensated for in design, the site must be abandoned. In such cases
either more stable sites must be located or project objectives must be
accomplished by a system of structures other than dams,

a;;.‘ .Ii :

Soil Conservation Service Property Management
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§ 1041-70.1104 Subordination Agreement - General.

SUBORDINATION AGREEMENT

On this day of , 19 , the

undersigned, being the holder of a mortgage, deed of trust, or other lien recorded in

the office of the , County of .

State of , in Book at page now

outstanding against all or part of the land described in the easement executed on

s 49 s by (Name of Grantors of Easement)

to (Name of Sponsor) , for the purpose of

(Same Purpose as it Stated in the Easement - See Exhibit 104I-70.1105

in consideration of the benefits to accrue to the land described in said recorded lien
instrument, hereby agrees that said lien is and shall be subject and subordinate to the

rights and privileges granted by said easement.

(Acknowledgment)

Soil Conservation Service Property Management Regulations
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§ 1041-70.1105 Purpose clauses.

RECOMMENDED WORDING FOR PURPOSE CLAUSE IN EASEMENTS

Purpose of Easement

Both Construction of Dam
and Impoundment of Water

Impoundment of Water Only

Channel Improvement Only
*

Diversion of Water from
Spillway

Low Water Crossings on
Private Roads

Downstream Flooding

The Clause

For or in connection with the construction, operation,
maintenance, and inspection of a floodwater retarding
structure, designated as site in the plans for

Watershed, to be located on the above
described land; for the flowage of any waters in, over,
upon, or through such structure; and for the permanent
storage and temporary detention, either or both, of any
waters that are impounded, stored or detained by such
structure.

For the permanent storage and temporary deténtion, either
or both, of any waters that are impounded, stored, or
detained, and for the maintenance and inspection of areas
to be flooded by floodwater retarding structure, desig-
nated as site in the plans for Watershed,
to be located on the farm.

For or in connection with construction necessary to
improve the channel located on the above described
lands, for or in connection with the operation, main- *
tenance, and inspection of such channel; and for the
flowage of any waters in, over, upon or through such
channel.

For the flowage of any waters on, over, and upon the above
described land which is caused by or results from the con-
struction of a floodwater retarding structure, designated

as site in the watershed work plan for

Watershed, County of , State of .

For increasing the flowage of water in _(Stream) where
it passes over the low water crossing of the private
road located on the above described land, it being under-
stood that such increased flowage of water, resulting
from the storage or detention of runoff in the flood-
water retarding structure designated as site in the
watershed work plan for Watershed, County of

, State of s
will cause said low water crossing to be unusable for an
indeterminate length of time during and after periods of
precipitation.

For the inundation or flooding of the above described
land by floodwaters caused by or resulting from the
channel improvement work on the channel, desig-

nated as in the watershed work plan for
the Watershed, County of >
State of .

SCS DIRECTIVES SYSTEM SUBTITLE C
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8 1041-70.1106 Form SCS-AS-78.

SCS-AS-78 PROGRAM
Rev. 4-72

UNITED STATES DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

CERTIFICATION
RELATING TO
LAND RIGHTS, WATER RIGHTS (*), AND CONSTRUCTION PERMITS
FOR THE

WATERSHED

STATE OF

The undersigned
(Name of Local Organization)

and

(Name of Local Organization)

having agreed to a watershed work plan for the above designated watershed, hereby certify that:

1. Adequate land rights (including permits to use land) and water rights (*) needed for the
installation, operation, maintenance and inspection of the works of improvement described

as follows have been acquired:

The land rights were acquired in compliance with the requirements of the U. S. Department
of Agriculture Regulations, Title 7, Part 21, of the Code of Federal Regulations; and all
relocation payments and relocation assistance advisory services required by said regula-
tions because of the acquisition of these land rights have been provided or will be provid-
ed until all persons displaced by these acquisitions have been properly relocated.

2. The legal instruments by which the land rights were acquiréd have been properly signed,
acknowledged, and recorded.

3. A copy of each land rights instrument not previously furnished to the Soil Conservation
Service is attached.

4. All construction permits required by State or local law have been acquired.

* Including storage rights where applicable.

Soil Conservation Service Property Management Regulations
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S. Only the following (i.e., utilities, roads, etc.) that would interfere with the construction,
inspection, operation and maintenance of the works of improvement described herein remain
to be salvaged or relocated. The arrangements made for the salvaging or relocating, and
the time such work will be accomplished is as indicated below:

The Local Organization(s) recognizes that any excess costs resulting from the inadequacy of any
rights certified to herein are the responsibility of the local organization(s).

(Name of Local Organization)

By:

Title :

Date:

(Name of Local Organization)

By:

Title:

Date :

This action authorized
at an official meeting of

on
day of . 19 ’
at ,
State of
Attest :
(Name)
(Title)
This action authorized
at an official meeting of
on
day of , 19 ’
at '
State of
Attest :
(Name)
(Title)

Soil Conservation Service Property Management Regulations
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8 104I-70.1107 Proposed Standard Form 260. FORM APPROVED O.M.B. NO. 80-RO188

APPLICATION FOR REIMBURSEMENT OF EXPENSES INCIDENTAL TO CONVEYANCE OF REAL PROPERTY

Items 1, 2 and 3 to be completed by agency.

1. PROJECT

2. AGENCY NAME AND ADDRESS (Include ZIP code) 3. IDENTIFICATION NO.

INSTRUCTIONS

Title 111 of Public Law 91-646 provides for reimbursement of expenses incurred by owner(s) of property
for costs incurred incidental to conveyance of their real property. The following is a list of items for which
you may claim reimbursement. Please show amount for Items 5A through 5F as appropriate and date and
sign Items 6A through 6D. The amount shown by you must be validated by copy of appropriate receipts.

4. LOCATION OF REAL PROPERTY ACQUIRED

4A. ADDRESS (Include ZIP code)

4B. OTHER IDENTIFICATION, AS APPROPRIATE

4C. NAME(S) OF (1) (2)
OWNERI(S)

5. INCIDENTAL EXPENSES

A, RECORDING EEES <o o i i i s oo i o S5 e o o i i >s
B TRANSFER TAXES o v o i v s i i o e s o s 5550 555 a1 5 s _»
C. PENALTY COSTS (For prepayment of pre-existing recorded mortgage) _ — _ _ _ _ _ _ _ _ _ _ _ _ _ __ »

D. PRORATION OF TAXES PAID WHICH ARE ALLOCABLE TO A PERIOD SUBSEQUENT
TO VESTING OF TITLE IN THE AGENCY OR EFFECTIVE DATE OF POSSESSION BY
THE AGENCY; WHICHEVER IS EARLIER. o oo o mumm w armes e v s 5 s i e e s >

E. OTHER (Explain)

»

F. TOTAL AMOUNT (Sum of Items 5A through 5E) >$

| (We) CERTIFY under the penalties and provisions of US.C. Title 18, Sections 286, 287, and 1001, and any other applicable law, that this
claim and information submitted herewith have been examined by me (us) and are true, correct, and complete. | (We) further certify that | (we)
have not submitted any other claim for, or received, reimb or compensation from any other source for any item of thisclaim, and that
any receipts submitted herewith accurately reflect costs actually incurred.

6. OWNER(S)
6A. SIGNATURE 68. DATE 6C. SIGNATURE 6D. DATE

PENALTY FOR FALSE OR FRAUDULENT STATEMENT
U.S.C. Title 18, 1001, provides: “Whoever, in any motter within the jurisdiction of ony department or agency of the United States knowingly

ond willfully falsifies . .. or makes any false, fictitious or froudulent statements or representations, or makes or uses any folse writing or
document knowing the some to contain any false, fictitious or fraudulent statement or entry, shall be fined not more than $10,000 or imprisoned

not more than five yeors, or both.”

PROPOSED STANDARD FORM 260 (7-72)
GENERAL SERVICES ADMINISTRATION

Soil Conservation Service Property Management Regulations
(Amendment A-4, May 1977) SCSPMR-7050




SUBPART 104I-70.11 EXHIBITS
1041-70.1108-1

§ 104I-70.1108 Installation permit.

INSTALLATION PERMIT

The undersigned hereby grants permission to
Permittee, for the installation of the following works of improvement:

on the following described lands:

subject to the following conditions:

1. Installation of said works of improvement shall be commenced within months

from the date of this permit.

2. This permit shall include the right of ingress and egress at any time over and
upon said lands and any adjoining lands owned by the undersigned.

3. Operation and maintenance of the described works of improvement will be performed
by the undersigned in accordance with appropriate agreement with the Permittee.

(Date of Permit) (Signature of Landowner)

Soil Conservation Service Property Management Regulations
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§ 104I-70.1109 General permit.

PERMIT

The undersigned hereby grants permission to the
(Name of Local Organization)

tractors, and cooperating parties, such as the Soil Conserva-

its employees, agents, con
o enter upon the following de-

tion Service of the U.S. Department of Agriculture, t
scribed lands:

for the following purposes:

(Date of Permit) (Signature of Landowner)

Soil Conservation Service Property Management Regulations
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8 104I-70.1110 Form SCS-AS-540.
REv. T d e oI CONSERVATION SERVICE
AGREEMENT
State of
(hereinafter referred to as the Local Organization)
and the
SOIL CONSERVATION SERVICE
United States Department of Agriculture
(hereinafter referred to as the Service)
Whereas, the Local Organization has instituted condemnation proceedings
in the Court,
County of , State of , entitled
vs. , Case No. it
vs. ,Case No._________,
vs. , Case No. ’

to acquire an interest in land needed for the installation of works of improvement in connection
with the Watershed Project in said State; and

Whereas, an order of possession has been entered by the court giving the Local Organization the
right to enter upon and take possession of the land involved in the condemnation proceedings for
the purposes described therein, or a judgment has been entered by the court vesting title to the

interest in land in the Local Organization, a certified copy of which order of possession or judg-
ment is attached hereto and made a part hereof.

Now, Therefore, in consideration of the Service consenting to the commencement of the installation
of the works of improvement on said land prior to the time the title to the interest therein is
irrevocably vested in the Local Organization, and for other valuable considerations, it:is hereby
agreed that the Local Organization will prosecute the condemnation proceedings to a final conclu-
sion and will pay into the court or to the appropriate landowner, as may be required by law, such
damages as are finally awarded by the court for the taking of the needed interest in the land.

(over)

Soil Conservation Service Property Management Regulations
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In witness whereof, this agreement has been executed by the Local Organization and the Service
on this day of , 19

The signing of this agreement
was authorized by a resolution (Local Organization)
of the governing body of the

By

Title

adopted at a meeting held on

» 19

Secretary

Date

Soil Conservation Service
United States Department of Agriculture

By

Title

Soil Conservation Service Property Management Regulations
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§ 104I-70.1111 Landrights agreement.

STATE

(.
WATERSHED OR
RC&D MEASURE @
Q

CONTRACT NO.

UNITED STATES DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

LANDRIGHTS AGREEMENT

THIS AGREEMENT, ENTERED INTO THIS. (%)  day of ) , 19(9),
by and between the 5. , (a local sponsor
of the above cited watershed or RC&D measure) called the Acquiring Agency, and
the Soil Conservation Service, United States Department of Agriculture, called

the Service.

WITNESSETH THAT:

WHEREAS, under the provisions of jZD

the Local Sponsor(s) and the Service have entered into a program agreement
for the above watershed or RC&D measure, which provides for the installation
of certain works of improvement;

WHEREAS, in said program agreement the Acquiring Agency has agreed to operate
and maintain an area, identified in Paragraph A hereof, as a project
development, called the Development;

WHEREAS, the Service is authorized to share with the Acquiring Agency certain
of the costs of land, easements, and rights-of-way, subordinations, and
removals, relocations and modifications of existing facilities, called
landrights, acquired for the Development by the Acquiring Agency.

NOW, THEREFORE, the Acquiring Agency and the Service agree as follows:
A. The individual landrights eligible for Federal cost sharing constitute

) , located CZZD : s
and are listed In Attachment No. 1 hereto.

B. The individual landrights to be acquired by the Acquiring Agency to be:

1. Processed and cost shared under this agreement are listed in Group A
of Attachment No. 1. The total cost of these landrights is estimated fo be
S ZEEZ . The Federal share of this cost is estimated to be $ ‘232 s

Soil Conservation Service Property Management Regulations
SCSDS SUBTITLE C (Amendment A-15, September 1979) SCSPMR-7055




PART 104I-70 ACQUISITION OF REAL PROPERTY

1041-70.1111-2

2. Processed and cost shared under the terms and conditions of an
appropriate but separate agreement as provided in E.2 hereof are listed in
Group B of Attachment No. 1. <::)

C. The Service will:

1. Inform the Acquiring Agency of the requirements of the Service and
the responsibilities of the Acquiring Agency which must be met to provide
satisfactory assurance to the Service of the adequacy of the landrights
acquired.

2. Furnish to the Acquiring Agency any information, such as surveys,
maps estimated acreage by apparent ownerships, which the Service may have
available for its own use and the Acquiring Agency needs in connection with

the acquisition of landrights.

3. Advise and consult with the Acquiring Agency in connection with its
landrights acquisition activities under this agreement.
4. Cost share on indiyjdual landrights listed in Group A of Attachment
No. 1 on the basis of percent of the:
a. Price paid by the Acquiring Agency or the value jointly

determined by the Acquiring Agency and the Service, whichever is the lesser
amount .

b. Amount of damages awarded by the court under condemnation
proceedings. However, if the Service considers the award excessive and the
Acquiring Agency does not agree or fails to exercise any appeals available
to it, which the Service considers to be necessary, the cost sharing shall
be based on the value jointly determined by the Acquiring Agency and the

Service.

c. Fair market value established by the Service when the Acquiring
Agency and the Service cannot jointly agree on the value.

5. Recognize as an in-kind contribution land presently owned by and
land donated in fee title to the Acquiring Agency which is eligible for use
in the project. These eligible properties and their valu are listed in
Group C of Attachment No. 1. Credit will be given for giZ;g percent of
the determined value of these properties. This credit may be applied against
expenses as they are incurred in purchase of land and installation of the
project facilities for public fish and wildlife and/or recreatioi'urposes.

D. The Acquiring Agency will:

1. Acquire in accordance with the requirements of the Service all
landrights needed for the Development. Qét)

2. Pay all cost of landrights that are not cost shared by the Service.

Soil Conservation Service Property Management Regulations
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3. Be responsible for the full cost of appraisals ordered by it for its
use, title evidence, recording fees, U.S. Revenue stamps and other State and
local costs, legal fees, salaries and travel of its employees, such as
clerical and negotiators, and other associated costs incurred in acquiring
landrights.

4., Operate and maintain the Development and basic facilities for the
use of the public generally, and not limit its use to certain segments of
the public or organized groups.

5. Not sell or otherwise dispose of any of the landrights or related
appurtenances constituting the Development for the evaluated life of the
project without the approval of the Service prior to such transaction. For
transactions having Service approval, the Acquiring Agency shall reimburse
the Service for the Federal share of the sales proceeds at the percentage
specified in C.4. hereof in accordance with the Federal Property Management
Standards.

6. Use its powers of condemnation whenever the acquisition of any
required landrights cannot be obtained by donation, permits, land exchange,
or after reasonable and expeditious negotiations for purchase.

7. Submit a performance report to the Service on a quarterly basis
indicating the status of acquisitions for landrights listed in Group A of
Attachment No. 1. The report shall include information briefly indicating:

a. The number of landrights acquired compared to the number planned
for acquiring during the quarter.

b. Reasons for delay where goals were not met.

c. Other pertinent information as felt proper, such as determinations
on increased costs.

8. Certify in writing to the Service that land designated as an_in-kind
contribution has not received prior Federal financial assistance. (52()

9. Comply with the attached Clean Air and Water clause.
E. It is mutually agreed that:

1. The Service and the Acquiring Agency will incorporate in this
agreement by supplement hereto upon completion of the evaluation work, the
fair market value of each landright listed in Group A of Attachment No. 1.

2. Landrights listed in Group B of Attachment No. 1 will be processed
under the terms and conditions of an appropriate but separate agreement
between the Service and the Acquiring Agency with the Federal cost sharing
percentage to be the same as specified in C.4. hereof. Said separate agree-
ment shall be subject to all of the terms and conditions of this landrights
agreement except those specifically identified as applicable only to Group A
items.

Soil Conservation Service Property Management Regulations
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*

3. Payment to the Acquiring Agency for the Federal share of the cost
of landrights acquired and listed in Group A of Attachment No. 1 may be
made periodically.

4. Requests by the Acquiring Agency for payment of the Federal share
of the costs incurred in the acquisition of the landrights listed in

.Group A of Attachment No. 1 will be prepared on SF-270 to be provided by

the Service.

5. No Member of or delegate to Congress or Resident Commissioner shall
be admitted to any share or part of this agreement, or to any benefit that
may arise therefrom; but this provision shall not be construed to extend to
this agreement if made with a corporation for its general benefit,

6. The Comptroller General of the United States or his duly authorized
representative and accredited representatives of the Department of Agriculture
or cognizant audit agency shall, until the expiration of three years after
final payment under this agreement, have access to and the right to examine
any directly pertinent books, documents, papers and records of the displacing
agency or any of its subcontractors engaged in the performance of or involving
any transaction related to this agreement.

7. The Service may terminate this agreement in whole or in part when the
Service determines that the Acquiring Agency has failed to comply with con-
ditions of this agreement. The Service shall promptly notify the Acquiring
Agency in writing of the determination, the reasons for terminating, and the
effective date. Payments or recoveries made by the Service under this termi-
nation shall be in accord with the legal rights and liabilities of the Service
and the Acquiring Agency.

8. The Service may temporarily suspend this agreement if the Service
determines that corrective action by the Acquiring Agency is needed to meet
agreement provisions. The Service also may suspend this agreement when it is
evident that a termination is pending.

This action authorized at an oificial

(Name of Acquiring Agency) meeting of on
day of ’
19 , at
State of .
By:
Title:
Date: Attest:
(Name)

Soil Conservation Service Property Management Regulations
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U.S. Department of Agriculture
Soil Conservation Service

By:
(State Conservationist)
Date:
Soil Conservation Service Property Management Regulations
SCSDS SUBTITLE C (Amendment A-15, September 1979)

SCSPMR-7058.1
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Clean Air and Water Clause

(Applicable only if the agreement exceeds $100,000 or a facility to be used
has been the subject of a conviction under the Air Act (42 U.S.C.
1857c-8(c) (1)) or the Water Act (33 U.S.C. 1319(c)(d) and is listed by EPA
or if the agreement is not otherwise exempt.)

A. The Acquiring agency signatory to this agreement égrees as follows:

(1) To comply with all the requirements of section 114 of the Air Act,
as amended (42 U.S.C. 1857c-9) and section 308 of the Water Act, as
amended (33 U.S.C. 1318), respectively, relating to inspection, monitor-
ing, entry, reports, and information, as well as other requirements
specified in section 114 and section 308 of the Air Act and the Water
Act, respectively, and all regulations and guidelines issued thereunder
before the signing of this agreement by the Service.

(2) That no portion of the work required by this agreement will be
performed in a facility listed on the Environmental Protection Agency
List of Violating Facilities on the date when this agreement was awarded
unless and until the EPA eliminates the name of such facility or
facilities from such listing.

(3) To use his best efforts to comply with clean air standards and
clean water standards at the facilities in which the agreement is being
performed.

(4) To insert the substance of the provisions of this clause in any
nonexempt subagreement including this subparagraph (4).

B. The terms used in this clause have the following meanings:

(1) The term "Air Act" means the Air Act, as amended (42 U.S.C.
1857 et seq.).

(2) The term "Water Act' means the Water Act, as amended (33 U.S.C.
1251 et seq.).

(3) The term "clean air standards' means any enforceable rules,
regulations, guidelines, standards, limitations, orders, controls, pro-
hibitions, or other requirements which are contained in, issued under, or
otherwise adopted pursuant to the Air Act or Executive Order 11738, an
applicable implementation plan as described in section 110(d) of the

Air Act (42 U.S.C. 1857¢-5(d)), and approved implementation procedure or
plan under section 111(c) or section 111(d), respectively, of the Air Act
(42 U.S.C. 1857¢c-b(c), (d)), or an approved implementation procedure under
section 112(d) of the Air Act (42 U.S.C. 1857c-7(d)).

Soil Conservation Service Property Management Regulations
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PART 104I-70 ACQUISITION OF REAL PROPERTY
1041-70.1111-5(b)

(4) The term "clean water standards' means any enforceable limitation,
control, condition, prohibition, standard, or other requirement which
is promulgated pursuant to the Water Act or contained in a permit
issued to a discharger by the Environmental Protection Agency or by a
State under an approved program, as authorized by section 402 of the
Water Act (33 U.S.C. 1342), or by a local Govermnment to ensure com-
pliance with pretreatment regulations as required by section 307 of the
Water Act (33 U.S.C. 1317).

(5) The term "compliance'" means compliance with clean air or water
standards. Compliance shall also mean compliance with a schedule or
plan ordered or approved by a court of competent jurisdiction, the
Environmental Protection Agency or an air or water pollution control
agency in accordance with the Air Act or Water Act and regulations
issued pursuant thereto.

(6) The term "facility" means any building, plant, installation,
structure, mine, vessel or other floating craft, location or site of
operations, owned, leased, or supervised by a sponsor, to be utilized

in the performance of an agreement or subagreement. Where a location or
site of operations contains or includes more than one building, plant,
installation, or structure, the entire location shall be deemed to be a
facility except where the director, Office of Federal Activities,
Environmental Protection Agency, determines that independent facilities
are colocated in one geographical area.

Soil Conservation Service Property Management Regulations
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EXPLANATION

<1> Insert the name of the State in which the development or principal part of
the development is located.

7)) Insert the name of the watershed or RC&D measure in which the development
is located.

(:)Insert the SCS contract number assigned to the agreement.

Insert the day, month and year in which the agreement is entered into. This
is the effective date of the agreement.

(:)Insért the name of the Acquiring Agency.
<:>Cite the program involved.

(jalnsert the purpose of the development specified in the program agreement,
i.e., recreational; fish and wildlife; or recreational and fish and wildlife.

(39 In the event a local sponsor other than the one responsible for landrights
acquisition is responsible for operation and maintenance, in lieu of the
words, Acquiring Agency, use language similar to the following:

" "

« + + (name of 0&M sponsor), also a local sponsor . . .

G§>By SCS definition in § 104I-70.002-2 the term "landrights' is all-inclusive.
Elsewhere in the agreement when referring to a specific interest to be
acquired or a right to be obtained, the appropriate wording for the type of
interest or right should be used such as: deed; perpetual easement; tem-
porary easement; permit; subordination agreement; agreement for removal
(or relocation or modification).

Insert the identity of the development as set forth in the program agreement
such as '"Multiple Purpose Structure No. ." The loca-
tion of the site should be described in such a manner that it may be
subsequently found or pinpointed on a map of the area with a minimum of

inquiry.

Attachment No. 1 should identify all landrights known to be needed at the

time the Landrights Agreement is developed. If a need for change is sub-
sequently determined, the change should be made by amendment to the Landrights
Agreement. The attachment should show the tract number, ownership, the number
of acres (where appropriate), and nature of the right or interest to be
acquired. For Group A items include estimated cost of each landright.

Q:>This amount should agree with the total of the items in Group A of Attachment
No. 1. Reserves for contingencies are not to be included.

Soil Conservation Service Property Management Regulations
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This amount should be computed on the basis of the Federal cost sharing
percentage as agreed to in the work plan or RC&D measure plan. Reserves
for contingencies are not to be included. This amount is that which is

to be encumbered in your accounts.

Note: An amendment to change the detailed information in Attachment No. 1
‘to the agregement may also require amendment of the amount in Qzéé

Do not include in Attachment No. 1 cost estimates for Group B items. The
Federal share of the cost of these items are to be encumbered and paid as
a landrights cost under authority of the "appropriate but separate agree-
ment." If there are no Group B items, indicate this fact on Attachment

No. 1.

The requirements of the Service and the responsibilities of the Acquiring
Agency are set forth in §§ 104I-70.2 and 104I-70.6.

@See § 1041-70.7.
@See § 1041-70.7.

4§§insert the percentage shown in the work plan or RC&D measure plan for the
ederal share of the landrights cost.

When the Acquiring Agency (a) does not have the power of eminent domain or
(b) will not agree to use such power, this paragraph is to be omitted.

Gé:)This paragraph is to be used when in-kind contributions are to be included.
@The requirements of the Service are set forth in §§ 104I-70.2 and 104I-70.6.

When the condition described in @ exists, omit
this paragraph (D-4).

See § 104I-70.603. The fair market value must be identified in the
supplement (s) in such a manner as to be coordinated with the individual
landrights listed in Group A of Attachment No. 1 to the Agreement.

(:::yGroup B items will generally constitute those landrights involving

construction activities and engineering services required for actioms
where (a) title to a facility is retained by the grantor, (b) the granting
instrument requires removal, relocation or modification of the facility at
the expense of the Acquiring Agency, and (c) this expense is not included
in the granting document. See § 104I-70.602-3(b)(2).

¢§:>When the Acquiring Agency (a) does not have the power of eminent domain or
(b) will not agree to use such power, this paragraph must be changeq‘to

read in its entirety as follows:

Soil Conservation Service Property Management Regulations
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8 104I-70.1112 Tract Register (SCS-AS-423),

CATE OF

PURCHASE [RFTN BURSEIENT

U. 8. DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE
DATE OF

FINAL

AGREED TO| PURCHASE

PRICE

VALUE

SCS
VALUE

SLO

APPRAISED | APPRAISED
VALUE

ACRES

2
=
g
.
.| 2
B
a
B
&3 | 3E
g8 | 2
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§ 1041-70.1113 Subordination agreement - minerals, etc.

SUBORDINATION AGREEMENT

State of )
) ss.
County of )
WHEREAS , , party of the first part, is the

(name of coal, oil or gas company)

owner and holder of certain outstanding mineral rights in, to and under the following
described lands:

including all appurtenant rights of exploration and development, said outstanding
mineral rights having been conveyed to the first party by a (deed) (lease) executed

on s 19_ , by , and recorded in Book
, page , of the records in the County of
, State of : and
WHEREAS, , party of the second part, in

(name of sponsor)

in connection with the construction of the watershed project,
proposes to construct a certain multiple-purpose dam which may cause the flooding or
submersion of all or part of said lands, and also proposes to operate and maintain the
reservoir created by said dam, together with certain lands adjacent to said reservoir,
as a public recreational development;

NOW, THEREFORE, for and in consideration of the sum of $ , and other good
and valuable considerations, in hand paid by the second part to the first party, the
first party does hereby consent, covenant and agree that all of the right, title and
interest of the first party, whether freehold, leasehold or otherwise, in and to the
coal, oil, gas and other minerals and the right of exploration, removal or development
thereof are hereby made subject and subordinate to the right of the second party
(1) to construct, operate, and maintain said dam and to flood and submerge all or any
part of said lands in connection therewith, (2) to operate and maintain the reservoir
created by said dam, and certain lands adjacent to said reservoir, as a public recre-
ational development, (3) to regulate the exploration, development, or removal of said
coal, oil, gas or other minerals so as to prevent interference with the use of said
reservoir and adjacent lands as a public recreational development, and (4) to approve
the type and location of any structure and appurtenances therto now existing or to be
constructed in connection with the exploration, development, or removal of said coal,
oil, gas, or other minerals; and the first party does hereby further covenant and agree
that any exploration, development, or removal of said coal, oil, gas or other minerals
shall be subject to federal and state laws presently existing or hereafter enacted
with respect to the pollution of the water of said reservoir.

Soil Conservation Service Property Management Regulations
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IN WITNESS WHEREOF, this instrument has been executed by the undersigned this
day of , 19

Party of the First Part

Party of the second Part

Acknowledgment -- First Party

Acknowledgment -- Second Party

Soil Conservation Service Property Management Regulations
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4. Payment to the Acquiring Agency for the Federal share of the cost
of Group A landrights acquired for the site including those listed in
Attachment No. 1 to the Landrights Agreement have been acquired or
negotiated under the following conditions:

. a. All Group A type items whether or not cost shared have been
. acquired, certified on SF-270, and this form has been received and accepted
by the service; and

b. All Group B items have been accomplished, or there are firm
arrangements acceptable to the Service for such items with a firm completion
date established.

@ See § 1041-70.604.

Soil Conservation Service Property Management Regulations
SCSDS SUBTITLE C (Amendment A-15, September 1979) SCSPMR-7060.1




J F1LIIdNS SASOS

(6,61 12qwe3idas ‘GT-V juswpuauy)
suorjernday jusuweBeuel £319doid 3DTAISS UOTIBAIISUO) TTOS

%90/-9WdSOS

U.S. utPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

PAYMENT REQUEST REGISTER AND CERTIFICATION

SCS-AS-58A
7-78
FILECODE AS 12-13-14

PAYEE AGREEMENT NO.
ADDRESS PAYMENT REQUEST NO. PAGE —— OF
CITY/STATE ZIP PROJECT SITE(S)
TRACT AGREED AGREED PURCHASE ELIGIBLE FEDERAL COST SHARE
oy NAME OF LAND OWNER acntSor i PRICE cosT SCS % OTHER %
| certify that the land rights covered by this
c3yment request Fave been reviewed and ai. TOTAL PURCHASE PRICE
O e e i TOTAL FEDERAL COST-SHARE
been ret and that the amounts ircicated are
correct. TOTAL SLO
STATE ADMINISTRATIVE OFFICER DATE

V8G-SV-S0S wiod #TIT°0L-I70T B

SII9IHXd TT°0L-I%0T 1dVddNS

T-%TIT 0L-I%0T



SUBPART 104I-70.11 EXHIBITS
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8 104I-70.1115 Summary showing compliance with 50 percent
agreement requirement.

LAND COVERED BY COOPERATIVE AGREEMENTS

(Fifty Percent Requirement)

Rapid Creek Watershed
Structure No. 3
Acreage Above Farm Acreage and
Name of Retention Other Acreage Acreage in Column 3
Decision Maker Reservoir Requiring Treatment Under Agreement
Joe Brown Farm 128 128 100
Village of Porter 480 80 80
Robert Jones Farm 480 480 480
Indian Point Park 1040 60 60
Pete Higgins Farm 320 320 320
TOTALS 1068 1040
1040 = 97y
1068

Soil Conservation Service Property Management Regulations
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PART 104I-71 RELOCATION ASSISTANCE
1041-71.002-3(a) (4)

§ 104I-71.000 Scope of part.

(a) This part prescribes policies and sets forth implementing procedures for the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
Public Law 91-646 (84 Stat. 1894), herein called the Act. See Exhibit 104I1-71.901
for a copy of the Act, which became effective January 2, 1971. This part also incor-
porates by reference and exhibit Regulations of the U. S. Department of Agriculture
pertaining to implementation of the Act within the Department. A copy of the
Department regulations as contained in Title 7, Part 21 of the Code of Federal
Regulations (7 CFR 21) appears as Exhibit 104I-71.902.

(b) FPMR Subpart 101-6.1, Guidelines for Agency Implementation of the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public
Law 91-646, pertains primarily to relocation assistance practices, procedures, and
payments by the GSA and is applicable to all federal land acquisition programs.

§ 104I-71.001 Purpose.

These regulations provide for uniform and equitable treatment of persons displaced
from their homes, businesses and farm operations by SCS federal financially assisted
programs and projects. Any claims made under the Act shall be adjudicated on the
basis of regulations in effect when the claim of the displaced person, business, or
farm operation was filed with the displacing agency.

§ 1041-71.002 Definitionms.
§ 1041-71.002-1 Administrator.

The Administrator of the Soil Conservation Service (SCS), or any individual author-
ized to act for him.

§ 1041-71.002-2 Acquired dwelling.

A permanent residence from which a displaced person moves as a result of its actual
acquisition by the displacing agency.

§ 104I-71.002-3 Business.

(a) Any lawful activity, excepting a farm operation, conducted primarily:

(1) For the purchase, sale, lease, and rental of personal and real property, and
for the manufacture, processing, or marketing of products, commodities, or any other
personal property; or

(2) For the sale of services to the publicj; or

(3) By a nonprofit organization; or

(4) Solely for the purposes of § 104I-71.6, outdoor advertising signs erected
and maintained for assisting in the purchase, sale, resale, manufacture, processing

or marketing of products, commodities, personal property, or services whether or not
located on the premises of the foregoing businesses.

Soil Conservation Service Property Management Regulations
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PART 1041-71 RELOCATION ASSISTANCE

1041I-71.002-3(b)

(b) During the two taxable years prior to displacement, or during such other
period as the state conservationist determines to be more equitable, the business as
described in § 104I-71.002-3(a)(1)(2) or (3) must have:

(1) Had average annual gross receipts of at least $2,000 in value; or
(2) Had average annual net earnings of at least $1,000 in value; or

(3) Contributed at least one-third of the average annual gross income of the
owner(s), including income from all sources, such as welfare if any.

(c) A feeder operation shall be considered a business rather than a farm opera-
tion when the primary sources of the feed for the livestock or poultry are from other
than those controlled by the person engaged in the feeder operation. The physical
location of the feeder operation is immaterial.

§ 1041-71.002-4 Comparable replacement dwelling.

A comparable replacement dwelling is one which is decent, safe, and sanitary
and is:

(a) Functionally equivalent and substantially the same as the acquired dwelling,
but not excluding newly constructed housing.

(b) Open to all persons regardless of race, color, religion, sex, or national
origin and consistent with the requirements of Title VIII of the Civil Rights Act
of 1968.

(c) 1In areas not generally less desirable than the dwelling to be acquired in re-
gard to neighborhood conditions, including, but not limited to, municipal services
and other environmental factors, and public, commercial, and community facilities.
Adverse '"environmental factors' include such things as mudslides, open dumps, un-
dermining, flood plains, air pollution odors, smoke or dust, major air pollution
generators, septic tank back-ups or sewage hazards (including poorly drained soils
or polluted drinking water), rodent or vermin infestations, fire hazards, excessive
traffic, and high vibration or impact noises.

(d) Reasonably accessible to the displaced person's place of employment.

(e) Available on the market to the displaced person at rents or prices within the
financial means of the displaced person.

(f) Adequate in size to meet the needs of the displaced family or individual. At
the option of the displaced person, a replacement dwelling may exceed his need when
the replacement dwelling has the approximate square footage as the dwelling from
which he was displaced.

§ 1041-71.002-5 Decent, safe, and sanitary.
A dwelling that is clean, in good repair, and in structurally sound and weather-

tight condition, which meets local housing codes, if any, and also meets the following
requirements:

Soil Conservation Service Property Management Regulations
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(Fifty Percent Adequately Protected Requirement)
Low Flow Watershed
Structure No. 4
Location of Critical N
Sediment Source Area Description Needs Completed a
8
Bill Jones Farm Crop Field #4, sheet eros. Terraces — 3,000 ft. 2500 ft. _ 5
[=¥
]
Grass waterway - 1.5 Ac. 1.5 ac. Be
£
]
Stab. Structure - 1 L B
3 miles of township road 3
east from Farmer Store Severe road bank erosion Critical Area Planting - 10.0 8.0 ac .
Acre
Stab. Structure - 3 2
Pasture field in north end, Pasture and Hayland Mgt.—20Ac. 15
Pete Finn Farm severe overgrazing and eroding | Pasture and Hayland
spots Planting - 10 Ac. 10 ac.
Newtown subdivision
Faraway City Severe erosion on street Critical Area Planting - 30 Ac. 20 ac.
right-of-ways and banks
Stabilization Structure - 3 2
Clear Point Park Active gullies Diversion - 1,000 ft. 800 ft.
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o w 10 flooding easement =
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S & JOHNSON, C. 15 survey, spillway flowage easement g
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Ty 3
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m < )
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g5 power lines agreement
B &
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= BERNIER, E. 19 (channel improvement) easement
S h survey, clearing, construction,
N\ operation and maintenance
@
c
o WILDER, F. 21 survey, inspection, establishment permit
H of vegetation 5
o =
2 l=] —
Qo 1
g VIRGINIA 3 road closure permit S
2 (State Highway 29) an
4 -
o ~
S CORPS OF ENGINEERS - fill and discharge 404 permit 2




PART 1041-71 RELOCATION ASSISTANCE
1041-71.002-5(a) (9)

(a) Housekeeping unit. A decent, safe, and sanitary housekeeping unit is one
which meets at least the following:

(1) Conforms to state and local housing codes and ordinances. Conforms with all
applicable provisions for existing structures that have been established under state
or local building, plumbing, electrical, housing and occupancy codes and similar
ordinances or regulations.

(2) Water. Has a continuing and adequate supply of potable water.

(3) Kitchen requirements. Has a kitchen or an area set aside for kitchen use
which contains a sink in good working condition and connected to hot and cold water,
and an adequate sewage system. A stove and refrigerator in good operating condition
shall be provided when required by local codes, ordinances, or custom. When these
facilities are not so required the kitchen area or area set aside for such use shall
have utility service connections and adequate space for the installation of such
facilities.

(4) Heating system. Has an adequate heating system in good working order which
will maintain a minimum temperature of 70 degrees in the living area under local
outdoor design temperature conditions. A heating system will not be required in
those geographical areas where such is not normally included in new housing.

(5) Bathroom facilities. Has a bathroom, well lighted and ventilated, and af-
fording privacy to a person within it, containing a lavatory basin and a bathtub
or stall shower, properly connected to an adequate supply of hot and cold running
water, and a flush closet, all in good working order and properly connected to a
sewage disposal system.

(6) Electric system. Has an adequate and safe wiring system for lighting and
other electrical services. When this utility is not reasonably accessible and is
not required by local codes, ordinances, or custom, an exception may be approved
by the state conservationist.

(7) Structurally sound. Is structurally sound, weather-tight, in good repair,
clean, and adequately maintained.

(8) Egress. Each building used for dwelling purposes shall have a safe, un-
obstructed means of egress leading to open space at ground level. Each dwelling
unit in a multidwelling building must have access either directly or through a
common corridor to a means of egress to open space at ground level. In multi-
dwelling buildings of three stories or more, the common corridor on each story
must have at least two means of egress.

(9) Habitable floor space. Habitable floor space is defined as that space used
for sleeping, living, cooking, or dining purposes and excludes such enclosed spaces
as closets, pantries, bath, or toilet rooms, service rooms, connecting corridors,
laundries, and unfinished attics, foyers, storage spaces, cellars, utility rooms,
and similar spaces. Has a minimum of 150 square feet of habitable floor space for
the first occupant in a standard living unit and at least 100 square feet (70 square
feet for mobile home) of habitable floor space for each additional occupant. The
floor space is to be subdivided into sufficient rooms to be adequate for the family.
All rooms must be adequately ventilated.
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PART 104I-71  RELOCATION ASSISTANCE
1041-71.002-5(b)

(b) Nonhousekeeping unit." A decent, safe, and sanitary nonhousekeeping unit is
one which meets at least the following requirements:

(1) The requirements specified in § 104I-71.002-5(a) (1), (4), (6), (7), and (8)
for a housekeeping unit.

(2) Habitable floor space. At least 100 square feet of habitable floor space
for the first occupant and 50 square feet of habitable floor space for each additional
occupant. Habitable floor space is defined in § 104I-71.002-5(a)(9).

(3) Bathroom facilities. Lavatory, bath, and toilet facilities that provide
privacy.

(c) Uninsured homes or buildings are not to be excluded from consideration as
comparable, decent, safe and sanitary housing or business sits in identified flood
hazard areas eligible for federal financial assistance.

§ 1041-71.002-6 Displacing agency.

Any nonfederal agency or organization which has or acquires an interest in or
permission to use real property for the purposes of a federal financially-assisted
project administered by SCS which results in the displacement of a person.

§ 104I-71.002-7 Displaced person.

(a) Any person who moves from real property, or moves his personal property from
real property, as a result of the actual acquisition of such real property, in whole
or in part, or as a result of a written order of the acquiring agency to vacate real
property for a program or project undertaken with federal financial assistance pro-
vided by SCS. If a person moves as the result of such a notice, it makes no dif-
ference whether or not the real property actually is acquired.

(b) The date of the actual acquisition of real property is to be interpreted as
the date on which:

(1) The displacing agency acquires through negotiations, condemnation, or exer-
cise of its rights under an option, an interest in, or permission to use real property
for the purposes of a federal financially assisted project; or

(2) A program agreement is signed on behalf of SCS when the real property had
been acquired prior to that date by the displacing agency for any purpose other than
a federal financially assisted project.

(c) A person who moves into or onto the acquired real property after the date of
actual acquisition of the real property and is subsequently required to vacate the
real property does not qualify as a displaced person.

§ 1041-71.002-8 Displacement notice.

A displacement notice is a written notice given to persons that may be displaced
as a result of a proposed acquisition. This notice shall state the acquiring agency's
desire to acquire the property and notify the persons of their rights under the Act
and these regulations if they are displaced. The notice shall be given to such per-
sons not later than the initiation of negotiations for the property to be acquired.
See § 104I-71.205 for issuing instructions.
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PART 104I-71  RELOCATION ASSISTANCE
1041-71.2002-13
§ 1041-71.002-9 Dwelling.

Dwelling includes a single family building; a one family unit in a multifamily
building; a unit of a condominium or cooperative housing project; any other resi-
dential unit, including a mobile home which is either considered to be real property
under state law, or cannot be moved without substantial damage or unreasonable cost,
or is not a decent, safe and sanitary dwelling. For purposes of § 104I-71.501, the
term "dwelling" shall mean the place of permanent abode of a person and does not in-
clude seasonal or part-time dwelling units such as beach houses, mountain or other
vacation cabins.

§ 1041-71.002-10 Economic rent.

Economic rent is the amount of rent the displaced person would have had to pay for
a similar dwelling unit located in an area not generally less desirable than the lo-
cation of the dwelling to be acquired.

§ 1041-71.002-11 Family.

Two or more individuals living together in the same dwelling as a single family
unit, and who are related to each other by blood, marriage, adoption, or legal
guardianship. Others who live together as a family unit will be treated as a family.

§ 104I-71.002-12 Farm operation.

(a) Any activity conducted solely or primarily for the production of one or more
agricultural products or commodities, including timber, for sale or home use, and
customarily producing such products or commodities in sufficient quantity to be cap-
able of contributing materially to the operator's support. The activity is capable
of contributing materially if, during the immediately preceding two-year period or
the period of operation, whichever is the lesser, or during such other period as
the state conservationist determines to be more equitable, the value of sales and
the market value of home use contributes:

(1) Average annual gross receipts of at least $2,000 in value: or

(2) Average annual net earnings of at least $1,000 in value; (see § 104I-71.802(b);
or

(3) At least one-third of the average annual gross income of the owner(s), in-
cluding income from all sources, such as welfare if any.

(b) A feeder operation shall be considered a farm operation rather than a business
when the primary sources of the feed for the livestock or poultry are farms or ranches
controlled by the person engaged in the feeder operation. The location of the feeder
operation is immaterial.

§ 1041-71.002-13 Federal financially assisted program or project.
Any program or project administered by SCS or by a state agency in which a grant,

loan, or contribution is provided to the state agency by SCS. Federal contracts of
guaranty or insurance are excluded.
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PART 1041I-71 RELOCATION ASSISTANCE

1041I-71.002-14
§ 1041-71.002-14 Financial means.

Financial means is the ability of a displaced family or individual to afford a
replacement dwelling without jeopardizing the other needs of the displaced family or
individual such as food, clothing, child care, and medical expenses. For purposes
of this section the average housing cost (monthly mortgage or rental payments, in-
surance for the dwelling unit, property taxes, utilities, and other reasonable re-
curring related expenses), which the displaced family or individual will be required
to pay, should generally be less then 25 percent of the monthly gross income or the
present ratio of housing payment to income including supplemental payments made by
public agencies.

§ 104I-71.002-15 1Initiation of negotiationms.

(a) The date the acquiring agency furnishes the property owner or his representa-
tive a written offer to purchase the real property.

(b) Instances in which the date of a written offer would be inappropriate for the
purpose of establishing the date negotiations were initiated, and the date to be used
in such instances are:

(1) The date the condemnation suit is filed with the court when the real property
is to be acquired through the usual form of condemmation, and for justifiable reasons
no prior offer had been made for the real property.

(2) The date the board of viewers or equivalent court-appointed body files with
the court their first report of the appraisal of benefits and damages if landrights
are acquired on a project basis under state law, and the real property values are
initially established through the process of appraisal of benefits and damages.

(3) The date on which a program agreement is signed on behalf of SCS when the
real property had been acquired prior to that date by the displacing agency for any
purpose other than a federal financially assisted project.

(4) The date on which a grantor agrees in writing to donate an interest in real
property.

(5) The date on which an owner of an interest in real property to be acquired by
a land exchange agrees in writing to the exchange.

§ 1041-71.002-16 Mortgage.

Such classes of liens as are commonly given to secure advances on, or the unpaid
purchase price of, real property under the law of the state in which the real
property is located, together with the credit instruments, if any, secured thereby.

§ 104I1-71.002-17 Notice to vacate.
A written notice to the persons to be displaced of the date on which they must

have moved from the property being acquired. (See § 104I-71.209 for issuing
procedures.)
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PART 104I-71  RELOCATION ASSISTANCE

1041-71.002-23

§ 1041-71.002-18 Owner.:"

A person who holds fee title in, a life estate to or, a 99-year lease on real
property; or an interest in a cooperative housing project which includes the right of
occupancy of a dwelling unit; or is the contract purchaser of any such estates or in-
terest; or who is possessed of such other proprietary interest in the property acquired
as, in the judgment of the displacing agency, warrants consideration as ownership.

In the case of one who has succeeded to any of the foregoing interest by devise, be-
quest, inheritance or operation of law, the tenure of ownership, not occupancy, of the
succeeding owner shall include the tenure of the preceding owner.

§ 1041-71.002-19 Person.

Any individual, family, partnership, corporation, or association.
§ 1041-71.002-20 Program agreement.

Any agreement in which SCS and the state agency commit their resources to carrying
out a federal financially assisted project. Examples are: Watershed Plan Agreement
in a PL-566 project, Sub-watershed Plan Agreement in the eleven authorized flood con-
trol projects, and RC&D Measure Plan in a RC&D project.

§ 1041-71.002-21 Purchase of a replacement dwelling.

(a) acquisition of an existing dwelling

(2) acquisition and rehabilitation of a substandard dwelling

(3) relocation, or relocation and rehabilitation of an existing dwelling

(4) construction of a new dwelling

(5) contract to purchase a dwelling to be constructed on a site provided by a
builder or developer, or

(6) contract for the construction of a dwelling on a site which the displaced per-
son owns or acquires for this purpose.

(b) See § 1041-71.501(c) for additional criteria.
§ 1041-71.002-22 Rental rate.

The amount paid or determined to be appropriate for the use of property exclusive
of such items as utilities and other services.

§ 104I-71.002-23 Relocation agreement.
An agreement in which the displacing agency and SCS record their respective re-

sponsibilities concerning the displacement of persons, businesses, or farm opera-
tions. See § 104I-71.302-1 for relocation agreement criteria.
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PART 104I-71  RELOCATION ASSISTANCE

1041-71.002-24
§ 1041I-71.002-24 Replacement dwelling.
(a) A replacement dwelling'is one that is at least decent, safe, and sanitary.

(b) A replacement dwelling may, at the election of the displaced person, be a
conventional dwelling or a mobile home, provided mobile homes qualify as replace-
ment dwellings under state law. If the chief legal officer of the state determines
that mobile homes cannot be considered as replacement housing under state law, he
shall be requested by the displacing agency to provide a written opinion containing
a full discussion of the facts and the law involved. The opinion shall be submitted
through the displacing agency and SCS administrative channels to the Administrator
for consideration.

(c) The displacing agency will determine whether the replacement dwelling selected
by the displaced person meets the requirements for a replacement dwelling.

§ 104I-71.002-25 State.

Any of the several states of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, any territory or possession of the United States, the
Trust Territory of the Pacific Islands, and any political subdivision thereof.

§ 104I-71.002-26 State agency.

(a) Any department, agency, or instrumentality of a state or of political sub-

division of a state, or any department, agency, or instrumentality of two or more

states or of two or more political subdivisions of a state or states.

(b) State agency includes any non-federal agency or organization sponsoring an
SCS administered local project involving federal financial assistance.

§ 1041-71.002-27 Tenant.

A person who leases, rents, lawfully occupies or temporarily possesses real prop-
erty or a mobile home classified as personal property, of another by any kind of right.
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SUBPART 71.1  GENERAL
1041-71.106(a)
§ 104I-71.101 Delegation of authority.

Where the title '"'state conservationist" is used in this Part, authority to act on
behalf of the Administrator is delegated to the state conservationist. Decisions
made or actions taken by a state conservationist under this delegation of authority
are to be documented in writing. The documentation must include a statement of the
facts and the basis for his decision.

§ 104I-71.102 Actions reserved to the
Administrator.

In those instances in which the making of a decision has been reserved to the
Administrator, the state conservationist will submit his request for decision in
writing to the Administrator. The request must contain all known facts in the case,
the recommendation of the state conservationist and the basis for the recommendation.

§ 1041-71.103 Application for relocation
assistance payment.

A displaced person, business, or farm operation must make proper application to
the displacing agency for relocation payments within 18 months. This 18 month
period begins on the date the move was made from the real property acquired, or to
be acquired, or the date on which the acquiring agency makes final payment of all
costs of acquiring that real property, whichever is the later date. The displacing
agency may extend this period upon a showing of good cause.

§ 104I-71.104 Appeal rights.

A displaced person aggrieved by a determination as to eligibility for relocation
payments or the amount of a payment may have his application reviewed by the head of
the displacing agency.

§ 1041I-71.105 Lease back to former owners
or tenants.

(a) The displacing agency may permit use of or lease realty back to former owners
or tenants for a period of not more than one year, and may extend or renew such per-
mits or leases for successive periods of not more than one year.

(b) If an owner or tenant is permitted to occupy the acquired real property on a
rental basis for a short term, or for a period subject to termination by the displac-
ing agency on short notice, the amount of rent required will not exceed the fair rental
value of the property to a short term occupier.

§ 1041-71.106 Adjustments in requirements.

(a) The state conservationist may make adjustments in the requirements for decent,
safe, and sanitary dwellings only in cases of unusual circumstances or in unique
geographical areas. Approved adjustments shall not affect the method of computation
of the replacement housing payment.
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PART 104I-71  RELOCATION ASSISTANCE

1041-71.106(b)

(b) Requirements for adjustments or exceptions should be limited to items and
circumstances that are beyond the reasonable control of the displacing agency and
the displaced person. As an example, exceptional problems may arise with regard to
large families meeting floor space requirements in the replacement dwelling selected
by them. In such a case, it would be appropriate to waive the square footage re-
quirements on a case-by-case basis provided there is satisfactory bedroom space
based on the age and sex of the occupants.

(c) Where a local housing code does not meet all the standards listed in
§ 1041-71.002-5(a) and (b) but is reasonably comparable, the displacing agency may
submit such code to the state conservationist for approval or disapproval as accept-
able standards for decent, safe, and sanitary housing.

§ 1041-71.107 Criteria for new construction.

If the state conservationist determines that adequate comparable replacement
housing is not available, he may recommend that the Administrator take action to de-
velop replacement housing in accordance with the guidelines issued by the Secretary
of Housing and Urban Development as published in 24 CFR 43. Such a request is to be
made only when no other course of action is available. In furnishing replacement
housing under the provisions of this part, the displacing agency shall, whenever
practicable, utilize the services of state or local housing agencies, or other agencies
having experience in the administration and conduct of similar housing assistance
activities.

§ 1041-71.108 Cooperating with other
agencies -- services.

(a) When other federal or state agencies are administering a relocation assistance
advisory program to provide assistance in the community or area to persons displaced
under other programs, the displacing agency shall offer to cooperate to the maximum
extent feasible with the other agencies to eliminate duplication and assure uniform
application of the Act so that all displaced persons receive the maximum assistance
available to them.

(b) When real property acquisitions by the displacing agency will cause displace-
ments from dwellings, such agency will provide the nearest Housing and Urban Develop-
ment (HUD) area or regional office with information regarding the project, and consult
with such office concerning availability of housing.
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SUBPART 104I-71.2 DISPLACING AGENCY RESPONSIBILITIES

1041-71.206(a) (2)

§ 1041-71.201 General.

As in landrights acquisitions, the displacing agency must provide the leadership
in administering the provisions of the Act when relocations are involved. The dis-
placing agency's responsibilities include but are not limited to the following:

§ 1041-71.202 Required assurances and cost
sharing arrangements.

The displacing agency must provide the assurances contained in Section 210 and 305
of the Act and agree to the arrangements for the cost sharing of relocation costs in
the program agreement.

§ 1041-71.203 Evidence of availability of comparable
replacement dwellings.

(a) Prior to initiation of any phase of a project, or the continuation of any
phase of a project entered into before January 2, 1971, which will cause the displace-
ment of any individual or family from a dwelling, the displacing agency must provide
the state conservationist with evidence satisfactory to him that at least one compar-
able replacement dwelling will be available for and prior to the displacement of any
such individual or family. The evidence must be based on a current survey and
analysis of available comparable replacement housing.

(b) The Administrator may waive this requirement in emergencies or other extra-
ordinary situations where immediate possession of real property is crucial. Each
waiver shall be supported by appropriate findings and a determination of the necessity

for the waiver.
§ 1041-71.204 Timing of relocation agreement.

The displacing agency and SCS must enter into a relocation agreement before SCS
funds are obligated for an element of work which will result in the displacement of
persons, businesses, or farm operations. See § 104I-71.302-1.

§ 1041-71.205 Issuance of displacement notice.

Concurrent with or prior to initiation of negotiations for acquisition of real
property which, if consumated, will result in the displacement of a person, the dis-
placing agency must issue a displacement notice to each such person. The notice shall
be served personally or sent by certified or registered first class mail.

§ 1041-71.206 Establishing and maintaining
relocation staff and facilities.

(a) Concurrent with or prior to its issuance of the first displacement notice,
the displacing agency must have established and in operation facilities and staff
which in the opinion of the state conservationist is adequate to:

(1) Provide relocation assistance advisory services.

(2) Provide relocation assistance.
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PART 104I-71  RELOCATION ASSISTANCE
104I-71.206(a)(3)

(3) Promptly process and pay eligible claims for relocation costs presented by
displaced persons.

(4) Maintain records of the actions taken to provide relocation assistance
advisory services and relocation assistance to each displaced person. Maintain
records of the extent of eligibility of each displaced person including claims from
such persons and receipts and other evidence substantiating the payments made to dis-
placed persons. Retain these records for a period of three years following payment of
the last claim received from a displaced person, and make them available to the
Administrator or his representative for inspection and audit at reasonable times.

(b) The facilities and staff must, to the extent necessary to promptly comply
with this responsibility, be maintained until all relocations have been accomplished
and it is mutually agreed by the displacing agency and the state conservationist that
the relocation agreement has served its purpose and may be terminated.

§ 104I-71.207 Relocation assistance advisory
services.

(a) The displacing agency shall provide relocation assistance advisory services
for displaced persons if its acquisition of real property will result in the displace-
ment of any person.

(b) 1If the displacing agency determines that any person occupying real property
immediately adjacent to the acquired real property is caused substantial economic in-
jury because of the acquisition, that agency shall offer such person relocation
assistance advisory services.

(c) A relocation assistance advisory program shall include such measures, facili-
ties or services as may be necessary or appropriate in order to:

(1) Determine the need of displaced persons for relocation assistance.

(2) Provide current and continuing information on the availability, prices and
rentals of comparable sale and rental replacement housing, and of comparable prop-
erties and locations for displaced businesses and farm operatioms.

(3) Assure that, within a reasonable period of time prior to displacement, com-
parable replacement dwellings will be available for those to be displaced from
dwellings.

(4) Assist a person displaced from his business or farm operation in obtaining
and becoming established in a suitable replacement location.

(5) Supply information concerning housing programs, disaster loan programs, and
other federal or state programs offering assistance to displaced persons.

(6) Provide other advisory services to displaced persons in order to minimize
hardships to such persons in adjusting to relocation.

(7) Advise displaced persons that they should notify the displacing agency before
they move.
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SUBPART 104I-71.2 DISPLACING AGENCY RESPONSIBILITIES
1041-71.209(a) (2)

(8) Inform affected pérsons of the benefits to which they may be entitled under
the Act and these regulations. See Exhibit § 104I-71.905 for a suggested letter and
brochure to be given by the displacing local agency to a potential displaced person.

§ 1041-71.208 Contracting for advisory services.

(a) The displacing local agency may, by contract or otherwise, secure the reloca-
tion assistance advisory services specified in § 104I-71.207(c) from any federal,
state, or local governmental agency or from any person or organization, provided that
the displacing agency and the state conservationist agree that such contract will
prevent unnecessary expense, avoid duplication of functions, and promote uniform ad-
ministration of relocation assistance programs.

(b) The solicitation of proposals for such contract, the provisions of the con-
tract, and its administration shall be in accordance with state laws, procedures which
may be prescribed by the state conservationist, and shall include the following

provisions:

(1) "The contract will be carried out in compliance with all requirements re-
specting nondiscrimination as contained in the Civil Rights Act of 1964, as amended
(42 USC 2000), which provides that no person in the United States shall, on the
ground of race, color, religion, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any activity

receiving federal financial assistance."

(2) "Records created in or otherwise related to the performance of this contract
shall be retained by the contractor for a period of not less than three years follow-
ing completion of the contract unless earlier disposal is authorized by the (name of
displacing agency) and SCS. Such records shall be available for inspection by author-
ized representatives of the (name of displacing agency) and the U.S. Department of
Agriculture at any reasonable time during the life of the contract and any subsequent
retention period for such records."

§ 1041-71.209 1Issuance of notice
to vacate.

(a) The displacing local agency must give notice to vacate to each individual,
family, business, or farm operation to be displaced as indicated:

(1) The construction or development of a project or site will be so scheduled
that to the greatest extent practical no person lawfully occupying real property shall
be required to move from a dwelling (assuming a comparable replacement dwelling will be
available) or to move his business or farm operation without at least 90 days written
notice prior to the date on which such move is required.

(i) A notice of less than 90 days may be given only in an emergency or other
extraordinary situation, or when the personal property to be moved is not associated
with a displacement from a dwelling, business, or farm operation.

(1i) When it is proposed to give an advance notice of less than 90 days, the
prior approval of the state conservationist is required.

(2) The notice shall be served personally or sent by certified or registered
first class mail. When sent by mail, a return receipt shall be requested.
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PART 104I-71  RELOCATION ASSISTANCE
1041-71.209(b)

(b) An owner will not be required to surrender possession of real property until
the acquiring agency has paid the agreed purchase price, or deposited with the court
for the benefit of the owner an amount not less than the approved appraisal of the
real property being acquired.

§ 104I-71.210 Prompt payment to displaced
persons.

The displacing agency must make prompt payment to a displaced person after receipt
and approval of a proper application for payment. Relocation payments will not be ap-
proved unless the move has been made. No payments or assistance will be required if
the displaced person receives a payment required by the state law of eminent domain
and the state conservationist determines this to have substantially the same purpose
and effect as the relocation payments required by the regulations.

§ 104I-71.211 Advances, displacing agency
to displaced person.

(a) If the displacing agency determines that delaying payment of eligible relo-
cation costs to a displaced person until after such person has moved will create a
hardship, the displacing agency may authorize a payment to be advanced from its funds.
The displacing agency may not use SCS funds for this purpose except under the terms
and conditions of the agreement referred to in § 104I-71.302-1.

(b) An advance replacement housing payment can be computed and paid to a property
owner if the determination of the acquisition price will be delayed pending the outcome
of condemnation proceedings. The displacing agency may make a provisional replacement
housing payment to the displaced homeowner based on the agency's maximum offer for the
property, provided the homeowner enters into an agreement with the agency that:

(1) Upon final determination of condemnation proceedings, the replacement housing
payment will be recomputed using the acquisition price determined by the court as com-
pared to the actual price paid or the amount determined necessary to acquire a com-
parable, decent, safe, and sanitary dwelling; and

(2) If the amount awarded in the condemnation procedings as the fair market value
of the property acquired plus the amount of the recomputed replacement housing payment
exceeds the price paid for, or the acquiring agency's determined cost of a comparable
dwelling, he will refund to the acquiring agency an amount equal to the amount of the
excess. However, in no event shall he be required to refund more than the amount of
the replacement housing payment advanced.

(b) If the property owner does not agree to such adjustment, the replacement hous-
ing payment shall be deferred until the case is finally adjudicated and computed on the
basis of the final determination using the award as the acquisition price.

§ 1041-71.212 Performance reports.

(a) The displacing agency shall submit a performance report to SCS indicating the
status of the relocation program for displacements covered in the relocation agreement.
Performance reports shall be prepared and furnished on a quarterly basis briefly pre-
senting the following information:
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SUBPART 104I-71.2  DISPLACING AGENCY RESPONSIBILITIES
1041-71.212(b) (2)

(1) A comparison of the number of relocations completed to the number planned for
relocating during the report period.

(2) Reasons for delays where goals were not met.

(3) Other pertinent information including, when appropriate, analysis and ex-
planation of increased costs.

(b) The displacing agency shall inform SCS immediately when an event occurs which
will have significant impact on the project or the relocation program. Such instances
are to be reported as soon as the following types of conditions become known:

(1) Problems, delays or adverse conditions which will materially affect the abil-
ity to attain program objectives, prevent the meeting of schedules and goals, or pre-
clude the completion of the relocation program within the established time frame.
This disclosure shall be accompanied by a statement of the action taken, or contem-
plated, and any federal assistance needed to help resolve the situation.

(2) Favorable developments or events which will enable meeting schedules and goals
sooner than anticipated or which will entail significantly less expenditure than ori-
ginally projected.
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SUBPART 104I-71.3 SCS RESPONSIBILITIES

1041-71.302-3

§ 1041-71.301 General.

SCS personnel have an obligation to become familiar with the requirements of the
Act and know what the sponsors must do to provide relocation assistance, as required,
in a timely matter. SCS compliance verification and review responsibilities are in-
dicated throughout this Part.

§ 104I-71.302 Specific responsibilities.
§ 1041-71.302-1 Relocation agreement.

(a) Prior to the obligation of SCS funds for any element of work which will result
in the displacement of persons, businesses, or farm operations the displacing agency
and the state conservationist shall enter into a relocation agreement. See Exhibit
§ 1041I-71.903.

(b) SCS will not sign the relocation agreement until the works of improvement
causing displacements is included in an approved program agreement, and an operation
and maintenance agreement is signed and SCS funds for the SCS share of relocation
costs are available.

(c) This agreement implements the commitment for federal cost sharing of reloca-
tion payments set forth in the program agreement. The initial listing in the reloca-
tion agreement of persons eligible for payments and the amount of such payments will
be an estimate. The agreement is to be amended as necessary to keep current the list
of eligible persons and the obligation of SCS funds. Requests for payment of the SCS
share of relocation payments made by the displacing agency shall be on Form AD-628.

(d) Any proposed changes in the provisions of Exhibit § 104I-71.903 must be ap-
proved by the Administrative Services Division (ASD) before the agreement is signed by
either party. Refer any questions on the agreement to ASD.

(e) Occasionally displacing agencies elect to initiate action to acquire real
property for project purposes prior to the time SCS can enter into the agreement. In
such cases, the displacing agency must be fully informed of its responsibilities and
actions it must take to satisfy the requirements under which SCS must operate. This
need may be facilitated by providing the displacing agency with a copy of this part
and § 104I-70.

§ 1041-71.302-2 Inspections.

The state conservationist will arrange for periodic inspections of the records of
the displacing agency to ascertain whether relocation assistance, relocation assistance
advisory services, and relocation payments are being provided, and whether there is
compliance otherwise by the displacing agency with the assurance furnished by such
agency.

§ 1041-71.302-3 Advances, SCS to displacing
agency.

If the state conservationist determines that it is necessary for the expeditious
completion of a project, he may advance to the displacing agency the SCS share of the
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1041-71.302-3(a)

cost of any relocation payments. This action shall be accomplished and documented
in the following manner. o

(a) The displacing agency's written request to the state conservationist for and
advance is to:

(1) Identify the relocation agreement for which the advance is requested.
(2) Estimate the amount of advance needed.

(3) Fully explain why the advance is necessary to the expeditious completion of
the works of improvement covered by the relocation agreement.

(b) If the state conservationist approves the request, the relocation agreement
is to be amended to include the conditions relative to the advance. The minimum con-
tent of such an amendment is contained in Exhibit § 104I-71.904. Dates and periods
of time prescribed in Exhibit § 104I-71.904 may be changed without ASD approval pro-
vided the changes will not have federal funds in the hands of the displacing agency
more than sixty days prior to the expected date of need. Other changes require prior
ASD approval. State conservationists may sign the agreement on behalf of SCS.

(c) 1If the state conservationist disapproves the request, he shall so notify the
displacing agency in writing giving reasons for his disapproval.
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SUBPART 104I-71.4  DISPLACED PERSON RESPONSIBILITIES

1041-71.404(b)

§ 104I-71.401 Moving of personal property.

To the maximum extent possible, supplemented by such assistance as may be requested
of and required to be or capable of being provided by the displacing agency, a dis-
placed person has the final responsibility for moving his personal property from the
acquired real property.

§ 1041-71.402 Arrangement for replacement
dwelling.

The displaced person must select and make arrangements for a replacement dwelling,
if displaced from a dwelling, or site for a replacement business or farm operation, if
displaced from a business or farm operation.

§ 104I-71.403 Maintenance of eligibility.

To be eligible for relocation payments a displaced person must not move from the
acquired real property prior to either the actual acquisition of the real property
from which he is being displaced or receipt of a written notice to vacate. If a per-
son moves as the result of such a notice, it makes no difference whether or not the
real property actually is acquired; he is eligible. A displaced person should advise
the displacing agency before moving from the acquired real property.

§ 1041-71.404 Relocation payments.

(a) A displaced person seeking relocation payments must provide with his payment
application evidence required by the displacing agency to adequately support the re-
imbursable expenses incurred by the displaced person. The required evidence may in-
clude such things as receipts for expenditures, estimates, weight certificates, copy
of lease or rent receipts, copy of sale or purchase contract and closing statement,
and copy of mortgage or note.

(b) Refer to § 104I-71.103 for application criteria. Also, see Exhibit
§ 1041-71.907 for forms to be used by displaced persons in making application to the
displacing agency for payment of eligible relocation costs incurred.
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§ 1041-70.000 Scope of part.

&

Whenever real property or its use will be required in accomplishing a Federal
financially assisted project under a program administered by SCS, landrights
must be acquired to provide SCS and sponsor personnel the authority to enter
private and nonprivate lands for project purposes. Such purposes include the
investigations and surveys necessary for installation of project measures,

® : installing, inspecting, operating, and maintaining said project measures.
§ 104I-70.001 Purpose.

Policy and procedures relating to the acquisition of landrights for use in

financially assisted projects under programs administered by SCS are based on:
o

(a) Public Law 91-646 (42 U.S.C. 4601 et seq., 84 Stat. 1894), The Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970. See
Exhibit 104I-71.901.

(b) TU.S. Department of Agriculture Regulations, 7 CFR 652, hereinafter

e referred to as the regulations. See Exhibit 104I-71.902.

(c) Legal and procedural requirements necessary to provide the assurances
required by Sec. 4(1) of Public Law 83-566, as amended (68 Stat. 667, 16
U.S.C. 1004), Watershed Protection and Flood Prevention Act.

® (d) Resource Conservation and Development Program Authorities (7 U.S.C. 1010 -
1011, and 16 U.S.C. 590 a-f,q).

(e) Section 13 of the Flood Control Act of 1944, Public Law 78-534
(58 Stat. 905).

(f) Section 216, Flood Control Act of 1950, Public Law 81-516 (64 Stat. 184,
® 33 U.S.C. 701 b-1). Section 403, Agriculture Credit Act of 1978, PL 95-334

(92 Stat. 434, 16 U.S.C. 2203).

§ 104I-70.002 Definitions.

The definitions and comments thereon contained in § 104I-71 are equally
® applicable to this part. Additional definitions required by this chapter

follow.

§ 104I-70.002-1 Acquiring agency.
( Any agency or organization which has or acquires an interest in real property

@ to carry out a project with Federal financial assistance under programs admin-
{ istered by SCS. In watershed projects and RC&D measures, the acquiring agency

must be a sponsor of the project.

§ 1041-70.002-2 Landright. ‘

Any interest acquired in or permission obtained to use land, buildings,

. structures, or other improvement. The acquisition of a mobile home occupied ) ‘
by a displaced person shall be treated as a landright in the following situations:

|
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(a) The mobile home is considered real property under State law; or

(b) The mobile home is considered personal property under State law; the
displaced person is eligible for and elects to receive the replacement housing
differential and related expenses described in § 104I-71.500; and either

(1) The structural condition of the mobile home is such that it cannot be
- moved without substantial damage or unreasonable cost; or

(2) The mobile home is not considered to be a decent, safe and sanitary
dwelling as defined in 104I-71.002-5.

§ 1041-70.002-3 Donated landrights.

A donated landright is a conveyance of real property or an interest in real
property in which the only consideration for the landright is a pro forma
monetary amount such as $1.00 customarily recited as the consideration for
a landright's conveyance.

§ 1041-70.002-4 Easement.

An interest in land owned by another that entitles the easement holder to a
specified limited use or enjoyment.

§ 1041-70.002-5 Term easement.

An easement in effect for a specified limited period of time, such as a term
of years, months, or for the life of either the grantor or grantee.

§ 104I-70.002-6 Permit.

A permission (license) which is a personal and revocable privilege to use the
land of another for specified purposes without possessing any interest in that
land.

§ 1041-70.002-7 Appraiser.

A qualified professional hired to provide a written statement setting forth an
opinion of the fair market value of a landright as of a specified date, supported
by the presentation and analysis of relevant data.

§ 1041-70.002-8 Fair market value.

(a) The highest price which a property will bring if placed for sale in the
open market, allowing a reasonable time to find a purchaser who buys with full
knowledge of all the uses to which it is adapted, and for which it is capable of

being used.
(b) The value of landrights eligible for SCS cost sharing as agreed to between
the acquiring agency and SCS and incorporated in the landrights agreement.
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§ 1041-70.002-9 Just compensation.

That amount as a minimuﬁ‘required by law to be paid for the loss sustained by
the owner as a result of taking or damaging of private property for public

purposes.
§ 1041-70.002-10 Sponsor.

Any nonfederal agency or organization named in and signatory to a program
agreement for the purpose of sponsoring a Federal financially assisted project
under a program administered through SCS.

§ 104I-70.002-11 Project agreement.

A written agreement entered into by SCS and the sponsor(s) in which detailed
working arrangements are established for the installation of works of
improvement, or for other related purposes.

§ 1041-70.002-12 In-kind contributions.

The value of land provided by the sponsor or other nonfederal parties as a
noncash contribution directly benefiting and specifically identifiable to the

project or measure.
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1041-71.501(d) (1)

§ 104I-71.501 Replacement housing - general.

(a) A displaced person is to be referred by the displacing agency to ccmparable
replacement housing. The maximum allowable replacement housing payment is to be
determined using the value of a comparable replacement dwelling as one of the factors
in the computation. However, the displaced person, if otherwise qualified, is eligi-
ble for a replacement housing payment if he purchases or rents a replacement dwelliing,
or site for a displaced mobile home, which is at least decent, safe, and sanitary.

(b) A person to be displaced from a dwelling or mobile home site, whether or not
he qualifies for a replacement housing payment, cannot be ordered to vacate such
dwelling or site until a comparable replacement dwelling or site is available to him.
If the displaced person elects not to purchase or rent an available comparable replace-
ment dwelling or mobile home site, he may be ordered to vacate the acquired property
if other replacement dwellings, or mobile home sites, which are at least decent, safe,
and sanitary are available to him within the community in which the acquired property
is located.

(c) 1If construction or rehabilitation is required and completion is delayed beyond
the end of the one-year period specified in § 104I-71.504-1(b), the displacing agency
may establish the date of occupancy as the date that the displaced person enters into
a contract for such construction or rehabilitation or for the purchase upon completion
of a dwelling to be constructed or rehabilitated on a site provided by a builder or
developer. The displacing agency must determine that the delay was for reasons not
within the reasonable control of the displaced person, and the displaced person must
occupy the replacement dwelling when the construction or rehabilitation is completed.
Payment by the displacing agency will not be made until the displaced person has
occupied the replacement dwelling.

(d) A displaced person may serve as his own contractor in whole or in part in
providing his replacement dwelling by construction or by acquisition and rehabilita-
tion of a substandard dwelling. In such instances the cost to the displaced person
of the replacement dwelling would be determined from all sources verifying actual
costs such as contracts, payrolls, and receipts. The allowable cost also may include
the value of land, labor, supplies and materials obtained or provided by and without
cost to the displaced person to the extent stated in § 104I-71.503-3(a)(3). The
allowable amount of the total of all such costs may not exceed the fair market value
of the replacement dwelling. Where any physical factor associated with the acquired
dwelling is below the standards for decent, safe, and sanitary, such factor may be
allowed in providing the replacement dwelling but only to the extent necessary to meet
the minimum requirements of decent, safe, and sanitary. Otherwise such factor may be
allowed to the extent of comparability with the acquired dwelling except for a lim-
itation on the land area of the replacement site. Following are items that may be
involved in these situations, together with comments and limitations applicable

thereto:

‘ (1) The allowable land area of the replacement site shall not exceed that
customarily occupied within the community by similar sized dwellings. Allow the lesser
of the price paid for the land, or the appraised value of the land for residential

purposes.
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(2) When a substandard dwelling purchased by displaced person is to serve
as the basis of the replacement dwelling:

(i) 1If such dwelling is on the replacement site, allow the price paid
for the dwelling.

(ii) If such dwelling must be moved to the replacement site, allow the
cost to move the dwelling to the replacement site plus the lesser of the price paid
for the dwelling or the appraised value of the dwelling for off-site removal.

(3) The reasonable cost of site work such as that listed below may be allowed.
Unless otherwise indicated, physical limitations stated in an item represent maximum
allowable where comparability is not involved.

(i) Foundation work.

(ii) Utilities, i.e., sewer or other sewage disposal means, potable
water, electricity, and gas lines. Utility lines are limited to the extent they are
located on the replacement site.

(iii) Driveway from one boundary of the replacement site to the replacement
dwelling.

(iv) The lesser of the cost of a walkway from the driveway to an entrance
to the replacement dwelling or one boundary of the replacement site to an entrance to
the replacement dwelling.

(v) Vegetative landscaping to the extent customary in the community for
new residential construction.

(vi) Basement excavation and construction, but only if necessary to make
the replacement dwelling comparable to the acquired dwelling.

(4) Rehabilitation costs. Allow reasonable costs incurred for rehabilitation
purposes exclusive of upgrading beyond the requirements of decent, safe, and sanitary
or comparability, whichever is the greater.

(5) It is possible that the displaced owner-occupant of the dwelling located
on the acquired land may, by negotiation with the acquiring agency, retain the dwelling
for off-site removal and use as a replacement dwelling. This is in lieu of technically
selling the dwelling to the acquiring agency and then purchasing the dwelling from the
acquiring agency for off-site removal. In such cases the '"acquisition cost of the
dwelling acquired by the displacing agency' required to determine the allowable replace-
ment housing cost differential shall be that amount for the dwelling which was included
in the offering price for all of the real property to be acquired. This amount must
include the appraised value of any utility lines to the acquired dwelling or of similar
facilities such as a well or septic tank, walkways, driveway, landscaping, and the land
area used for the dwelling site.
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§ 104I-71.502 Replacement housing payments - general.

(a) To be eligible for a replacement housing payment an individual or family
displaced from an acquired dwelling, conventional or mobile, must have actually and
lawfully occupied such dwelling for at least 90 consecutive days prior to initiation of

negotiations for acquisition of the property from which displaced.

(b) An individual or family who occupied a mobile home on an acquired mobile home
site and who removed the mobile home from the acquired site may be eligible for a
replacement mobile home site payment. The acquired home site must have been actually
and lawfully occupied as a mobile home site by the occupant of the mobile home for at
least 90 consecutive days prior to initiation of negotiations for acquisition of the

mobile home site.

(c) Where an acquired dwelling is located on a tract larger than normal for
residential use in the area, the value of the acquired dwelling for establishing the amount
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of the allowable replacement housing payment shall be determined by estimating or
appraising the value of the acquired dwelling on a homesite typical in size for the
area.

(d) Where an acquired dwelling is located on a tract for which the appraised
value of the land is established on the basis of a higher and better than residential
use, the value of the acquired dwelling used to establish the amount of the allowable
replacement housing payment shall be determined by estimating or appraising the value
of the acquired dwelling on a tract for which the highest and best use is for

residential purposes.

(e) A displaced person who is eligible for a replacement housing payment may
request the displacing agency to provide a written statement to any interested person,
financial institution or lending agency as to:

(1) The eligibility of the displaced person for a payment.
(2) The requirements that must be satisfied before such payment can be made.

(3) The amount of the payment to be made by the displacing agency, provided
the proposed replacement dwelling has been selected and the displacing agency has
inspected and approved the selected dwelling.

(4) The estimated amount of the payment to be made by the displacing agency,
provided plans and specifications for the construction or rehabilitation of a proposed
replacement dwelling are available and the displacing agency has reviewed and approved
the plans and specifications.

(f) The displacing agency may determine the amount necessary to purchase or rent,
as appropriate, a comparable replacement dwelling by:

(1) A schedule method in which the displacing agency establishes a schedule
based on current analysis of the market of reasonable acquisition costs or rental

rates.

(2) The comparative method in which the displacing agency determines the
reasonable acquisition cost or rental rate by selecting one or more comparable replace-
ment dwellings that are most representative of the dwelling acquired. A single dwelling
shall be used only when additional comparable replacement dwellings are not available.

(3) When the amount necessary to purchase a comparable replacement dwelling
cannot be determined by the schedule or comparative methods, an estimate may be obtained
of the cost to construct a comparable replacement dwelling.

(4) When none of the foregoing methods are feasible, the State Conservationist
may develop other methods for computing replacement housing payments, or approve in
advance other methods proposed by the displacing agency.

(g) When other Federal or State agencies are causing displacements in a community
or area, the displacing agency shall seek the cooperation of the other agency or
agencies on the method for computing the replacement housing payment and on the use of
uniform schedules of sale and rental housing in the community or area.
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