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PREFACE

Very special thanks and acknowledgement are extended to the Automotive Safety
Foundation whose grant made this project and the publication of this text possible.




Foreword

It is certainly no exaggeration to say that the right-of-way agent in the State highway
department is a unique individual. He is at one time or another called upon to be part
appraiser, part lawyer, part engineer, and part public relations expert. He is, by the very
nature of his duties, acting as both the representative of the general public and of the
private individual whose property he is appraising or acquiring. And yet this person
in whom the acquiring agency, and ultimately the Nation, has come to place its
highest trust and its deepest responsibility, may be a man who has had only limited
formal training in his professional field. He has come from the college campus
or the business world with only a limited background in this field. The fact of the
matter is that there is no formal background training yet available in the right-of-way
acquisition profession.

It is only as he enters State employment that this individual begins to receive his
education in right-of-way acquisition. Much of this training is of a very informal
nature, coming under the heading of “experience.” However, there is an increasing
tendency on the part of many States to supplement this needed informal training
with a series of formal, academic in-service right-of-way training courses conducted by
State-sponsored instructors. . :

In order to encourage the development of educational programs in all of the
States, the American Association of State Highway Officials and its Committee on
Right-of-Way have been vitally concerned with the lack of nationally-oriented formal
training materials that could be used in these programs. In the fall of 1961, a
special subcommittee* was formed to bring this goal from the state of cherished ideal
to that of practical reality.

It was realized that no matter how sincere or earnest any State organization might
be about the desirability of conducting such a right-of-way training program, it was
still faced with the very practical problem of where to obtain the materials necessary
to carry out such a program. Admittedly, over the years a vast amount of extremely
valuable information and substantive materials have been produced in the right-of-way
field, but they were contained in a scattered myriad of individual papers, individual talks,
and subject treatments, which, while individually valuable, did not lend themselves to
a coordinated, concise actual study program.

The basic purpose of this text is to fulfill this need and to provide, within one
concise volume, many of the essential building blocks upon which to erect a solid, substan-
tial training course for the right-of-way trainee. Admittedly, this one volume will not
provide a4/l the answers to a4ll the areas of a complete right-of-way training program;
but like a simple building block, this text achieves its lasting value when it is
combined with other building blocks in the atmosphere of a State training program, to
provide the finished structure of a right-of-way professional.

Now that this text has been completed, both the opportunities and the responsibili-
ties of the States in the field of right-of-way training acquire a new perspective. The
responsibilities and the obligations of the States are already fully known and appre-

* This subcommittee was constituted with Robert L. Hyder (Missouri) as Chairman; David R.
Levin (Bureau of Public Roads) as Secretary; and Archie Christian (Texas), Victor H. Eichhorn

.- (Michigan), Rudolf Hess (California), John W. Jenkins (Pennsylvania), Emil V. John
(Iowa) ) and LeRoy C. Moser (Maryland) as members.
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ciated by each of the States, but for the first time, each now has available the means
to launch a truly worthwhile and comprehensive right-of-way training program., Every
member of the AASHO organization and of the AASHO Committee on Right-of-Way
stands ready to assist every State in the realization of the dynamic new potentials and
opportunities offered by this text.

It is recognized that it would be impossible to include all of the pertinent
information on every facet of right-of-way acquisition in each of the States in one
volume, no matter how complete it might be. Rather, the attempt has been made
to compile a basic substantive reference of right-of-way information that will provide
a solid foundation for the individual State training programs.

The tenor and the approach utilized in most of this text have been purposely
developed for the apprentice right-of-way trainee, exposed for the first time to the
concepts of right-of-way acquisition. At the same time, the wealth of materials contained
herein makes his text equally well adaptable for use as the basis for more advanced
training programs.

It is a basic premise of this text that it is to be utilized in connection with State
right-of-way training programs. The generally-oriented approach employed herein will
require qualifying and explanatory statements on the part of instructors to relate this
material to the particular procedural and operational aspects of each local jurisdiction.

To aid the instructors in identifying the local variations and to provide the
student with a ready reference to them, a special section entitled “Notes” has been
provided at the end of this text. It is suggested that each instructor and student mark
and add his own explanatory footnote in this section for a permanent reference.

The material contained herein has been contributed by some of the foremost
authorities in the right-of-way acquisition field. The approach and development of the
individual subjects were left substantially to the discretion of the authors, subject to
final coordination and review by the editorial staff, to join the individual chapters
together, reduce repetition, and contain the entire publication within a reasonable size.
The views and the methods expressed by the authors are felt to be those generally
accepted in the right-of-way field, but their inclusion in this text does not necessarily
constitute any overall endorsement by the American Association of State Highway
Officials or by the organizations employing the authors. The attempt has been made to
offer acceptable study materials, with the understanding that it is the prerogative of the
individual instructor or reader to accept, interpret or question any of the treatments or
viewpoints of the contributors. In essence, this text presents materials. for consideration,
with the hope that they will increase the knowledge of some, present new viewpoints
to others, and open up fertile new fields of thought to everyone in the right-of-way
profession. .

This publication is not to be considered the “final word” in the field of right-of-
way training, for it is expected that the general usage of this text will reveal the need
for later revisions and additions to conform to constantly changing conditions in the
acquisition of right-of-way.

Grateful acknowledgment must be made to the many individuals, highway depart-
ments, and professional organizations who freely contributed their time and talents to
this project. It is a tribute to the right-of-way profession that it possesses within its
ranks persons so endowed with professional pride and spirit of service, The committee’s
thanks are extended to Charles M. Fornaci of the Bureau of Public Roads, who, with the
assistance of Ralph C. Bordley, also of the Bureau of Public Roads, edited and carried
this volume through to completion.
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The Professional Right-of-Way Man

FRANK C. BALFOUR

Executive Secretary
American Right of Way Association

The expansion and acceleration of the highway programs of the various States
and the Federal Government have focused national attention upon the acquisition of
right-of-way for highway purposes. There has also been a change in the size and type
of acquisitions that are necessary for the highways that are to be built under these
programs. These factors have accelerated the evolution of the acquisition of right-of-way
from a mere vocation to a profession.

The basic premise of any profession is that a body of technical knowledge exist
in the subject field. However, the mere performance of certain technical operations
within this body of knowledge does not qualify the operator necessarily as a professional
man. True professional status requires a knowledge of the theory, the principles and
the essential techniques upon which to base a determination of the most expedient
method of analyzing and solving the various problems that are encountered.

The necessary body of knowledge has been built up through the years and the
present application of this knowledge in the day-to-day acquisition of right-of -way is
gaining the desired professional acceptance. It is the duty and responsibility of every
man engaged in the acquisition of right-of-way to protect and promote this hard-won
professional status.

The modern right-of-way professional must have, or develop, a pleasing personality
and the ability to get along with people. He must like his fellow man and enjoy
associating with him. He must have the knack of making people enjoy his company
and feel secure in the placement of their confidence in his judgment and integrity.

The right-of-way man must maintain good health and a neat personal appearance—
a man’s personality, to a great extent, is controlled by his physical condition.

The minimum education and training for the modern right-of-way professional

must include:
1. A thorough training in title and real estate law applicable in the area in which

he works.
2. A practical working knowledge of highway engineering, planning and con-
© struction procedures.
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10.

11.

12.

13.

14.

15.

An ability to interpret legal descriptions and highway design plans clearly
and competently for the affected property owner.

A knowledge of the local and State laws that pertain to zoning and setback
procedures and requirements.

A knowledge of the cost of moving and/or altering buildings and other
improvements that are affected by the proposed construction, and the various
zoning and construction requirements encountered in connection therewith.

A knowledge of manufacturing, merchandising and farming operations and
the probable cost of reconstructing or altering these operations on an affected
property.

A thorough knowledge of the methods of evaluating all types of real property
that may be encountered in right-of-way acquisitions.

A broad knowledge of the valuation and costs that are applicable to various
types of buildings and other improvements encountered in right-of-way valuation
procedure.

A thorough knowledge of land economic study procedures, the methods of
making such studies and the studies that are available covering comparable
situations to those with which he might be confronted.

A thorough knowledge of the effective communication of ideas, including com-
munication with individuals, public speaking, English composition and letter
writing.

A knowledge of public utility installations and alteration costs, including the
relocation of transmission lines, pole lines and pipelines.

A knowledge of the law of eminent domain, the court procedures and the rules
of evidence in the State in which he is employed.

A thorough knowledge of the policies, procedures and practices of the State
highway department he represents and especially of the right-of-way section.
A thorough understanding of proper procedure in right-of-way negotiation work
and the meaning and purposes of sound public relations.

The ability to understand the mental reactions of an affected property owner
and to instill a feeling of trust and confidence in the individuals with whom
he must negotiate.

The most basic and important characteristic of the right-of-way man is complete

honesty and integrity in all of his operations. The very nature of the work of a right-

~of-way professional necessitates that more. confidence and trust be placed on him than on

any other employee of the highway organization. He is the sole representative of

the highway department that most affected property owners meet face to face, and

2




his organization and its operations are judged by the property owner on his method
of operation and his conduct.

He must never become involved in any outside interests or activity that could
remotely represent a conflict of interest that would affect his complete loyalty to the
organization and to the taxpayers.

The right-of-way professional must accept the fact that he will oftentimes be
subjected to great provocation by a property owner; and that even though the owner,
in the heat of discussion, might display outbursts of temper or resort to disrespectful
language, as a successful right-of-way professional, he must take such rebuffs in
stride and handle these difficult situations in a tactful and courteous manner. He must
exert maximum patience and understanding and have the ability to place himself in
the property owner's position; and while the right-of-way practitioner must develop and
exercise outstanding ability as a salesman, he must never allow himself to be
classified as a high-pressure “hardsell” salesman. F

Before he can ever hope to successfully conclude a negotiation, he must develop
the ability and knowledge to sell the competence, integrity, judgment and fairness of
the highway organization he represents. He must have sufficient knowledge of the
overall proposed highway program to fully explain its importance to the community
and to the State.

The right-of-way valuation team should not express opinions of value applying
to either land damages or improvements to the affected owner. Although they should
always try to interview the property owners to secure all of the available factual
information, they should keep clearly in mind that their field activities may have a
major effect upon the activities of the negotiating team.

The composite structure and operations of the right-of-way man must, at all
times, guide him along the straight line of fairness, integrity and competence, and his
good judgment should dictate to him that any attempt on his part to acquire the
right-of-way at the cheapest possible price can only lead him into a justifiable reputation
as a "horse trader.”

iThe end effect of the activities of the State highway right-of-way professional
should be that every property owner is paid the fair and just compensation to which
he is entitled and that every settlement is also fair to all of the other taxpayers.
When this becomes the end result of his negotiations, the right-of-way practitioner has
developed the desired qualifications and characteristics that make a professional
right-of-way man; and his activities will become a credit to the profession.
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CHAPTER 1

Fundamentals of Real Property

JOSEPH MONTANO

Assistant Attorney General, Department of Law
Colorado Department of Highways

The term eminent domain is generally defined as the right or power to take
property for the benefit of the public. Courts have not always agreed as to the origin
of this right or power. Early decisions expressed the idea that the right stems from
property law because of titles originating in the sovereign and that eminent domain
is a reserved right comparable to an easement which the government simply resumes
when it exercises the right. This view was later rejected by the U. S. Supreme Court in
Kohl v. United States, 91 U.S. 367 (1875) wherein the Court stated that the -right
or power of eminent domain is the offspring of political necessity and is inseparable
from sove;eignty, unless denied to it by its fundamental law.

Whatever may have been the origin of the right of eminent domain, it has been

. testrained by constitutional limitations for the protection of individual property rights.

The limitations are that property shall not be taken except upon payment of just
compensation and then only in accordance with recognized principles of due process of

law.

As a result of these limitations there has evolved a field of law with which
it is necessary to be generally familiar in order to perform an efficient job in acquiring
right-of-way for highway purposes.

The following is intended to familiarize right-of-way personnel in general
terms with some of the legal principles of eminent domain.

Fundamentals of Real Property

Whether or not the origin of eminent domain stems from property law, an
understanding of this law is essential to the application of the principles of eminent
domain. The land sought to be acquired for highway right-of-way must be viewed
and analyzed in light of the things which are a part of it and those which are

‘not. Further, an understanding of the types of estates and interests in the land and

the means by which they can be acquired or disposed is essential.
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Land and things affixed thereto — Property is classified as corporeal or
incorporeal. The former is that property which is tangible and is material and physical
in its nature and is referred to as real or personal property. The latter consists of
intangibles, i.e., rights not related to physical things, but related to the relationships
between persons, natural or corporate, which the law recognizes. The type of
property which the right-of-way personnel will be acquiring is corporeal.

Real property, under the early common law and now, except as modified or
superseded by statute, consists of such things as are permanent, fixed, and immovable
as "lands, tenements and hereditaments” of all kinds, i.e., those- things which are
not annexed to the person, or cannot be moved from the place in which they subsist.
The term covers all that goes to make up the earth in its natural condition.

The term personal property in its general or ordinary significance, embraces all
objects and rights which are capable of ownership except real and incorporeal
property.

Distinction between real and personal property and fixtures as they apply to
eminent domain — The type of property acquired by the exercise of the right of
eminent domain for highway purposes is real property. But it is important to be
able to distinguish between real and personal property for the reason that property,
which in its initial form or substance was personal, may later become real property
if it has been affixed to the land. Where this has taken place, the property is
generally referred to as fixtures.

Since the property being acquired is real, the question to be determined is
whether or not the property involved, or parts of it, is still personal. If so, such
property is not being acquired and is not subject to the right of eminent domain.
If, on the other hand, it has become real property, that is, a fixture or fixtures, it
is being acquired and it must be considered in determining the compensation to be
paid to its owner.

The courts are not in agreement concerning the criteria to be employed in
determining whether or not a specific item, or groups thereof, is a fixture. The
criteria recognized by some courts are not applicable in all instances. Therefore, each
situation must be determined on its own merits and according to the law of the
jurisdiction where the property is located. For this reason, it is important to
obtain all of the facts pertinent to the property involved and submit them to legal
counsel for an opinion as to whether or not the property is personal or whether it is
now a fixture.

While no rule of law has been laid down which is applicable in all instances,
the following general tests have been recognized in determining whether or not the

‘article is a fixture,

a. Annexation to the realty, either actual or constructive. i
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b. Adaptation or application to the use or purpose to which that part of the
realty to which it is connected is appropriated.

¢. Intention to make the article a permanent accession to the realty.

Estates and Rights in Real Property

There are various interests which a person, natural or corporate, may have in
real property. These interests are called estates in land and are defined as interests in
land which are possessory or may become possessory. These estates may be classified
according to the period of their potential duration.

Those estates with which right-of-way personnel are or will be generally con-
fronted are: Fee simple, life estate and estate for years.

Fee simple estate — A fee simple estate is the largest estate known to law. It
may be subdivided into numerous lesser estates, but the sum total of all existing
estates in any piece of land is equivalent to a fee simple absolute. Any fee simple
estate is potentially of perpetual duration. It will continue in the successive heirs and
assigns including the heirs of the assigns, until such time as the current title holder
shall die without heirs. At that time, the estate will cease and the property will escheat
(revert) to the State. :

Joint estates — It is legally possible for two or more persons to have con-
current and simultaneous estates or interests in the same parcel of land whether or
not the estate in land is fee simple, a life estate or an estate for years. Such cases
of co-ownership are called tenancy by the entirety, joint tenancy, temancy in common
and community property. »

a. Tenancy by the entirety. The common law treated the husband and wife
as one person. By reason of this concept of unity, a conveyance to the
husband and wife created a tenancy by the entirety. This form of tenancy
resembles a joint tenancy because in it is inherent the right of survivorship. A
divorce terminates this type of temancy and converts it into a tenancy in
common. This type of tenancy has now been abolished or superseded by

i statutory enactments in many jurisdictions. "

b. Joint tenancy. A relationship subsisting between two or more persons in
respect to an interest together in the same parcel of land, with each
person having exactly the same right in that interest as his cotenant or
cotenants.

Joint tenancy can exist only where all joint tenants have:
An equal interest in the subject property
2. The interest is granted under the same limitations, simultaneously
It is granted in the same deed or will which declared the joint tenancy
as above
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4. These comprise the common law requirements of unity of title, possession,

and interest.

Joint tenants have an equal and concurrent right of possession. Upon the

death of one joint tenant, his title in the subject property terminates, leaving the

surviving joint tenants as owners of the whole.

/e,

Joint tenancy may be terminated by:
Partition by any joint tenant
Conveyance by one or more joint tenants of their undivided interests in
the property
Any transaction involving the subject property which is inconsistent with
the continuation of the joint tenancy. /

Tenancy in common. Tenants in common exist where two or more persons
have distinct but undivided shares in an estate or interest in property. Each
share is several and distinct from the share of the cotenants.

1.

Tenants in common may acquire their interests at different times, under
different instruments, from different persons. The interests need not be of
the same duration.

The interests of tenants in common need not be equal. But if tenants in

common receive their several interests at the same time and under the

same instrument, equality will be presumed unless specifically otherwise
stated.

Each tenant in common may deal with this undivided interest independently

and separately from the interests of any other tenant in common. Upon

death of a tenmant in common, his interest in the subject property will
descend to his heirs or pass under his will.

A tenant in common has the right to have the subject property partitioned,
in which case it\wmally divided between the tenants in common,
so that each will receive a part in accordance with his proportionate share
or if this is not practicable, the property will be sold and the proceeds
divided among the tenants in common according to their respective
interests.

Tenants in common . (and this also applies to joint tenants) have equal,
concurrent rights of possession.

(a) No tenant in common may so use or occupy the common property as
to prevent any other tenant in common from making an equal use of the
subject property.

(b) However, any tenant in common may use the subject property without
accounting to his cotenants if they shall fail to exercise their right of
concurrent use and occupation. |

10
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(c) But, with respect to mines, a cotenant who chooses to operate the
mine must account to his other cotenants for the profits of the operation.
He is not entitled to contribution for losses if they do not choose to
join him.

d. Community property. Where the community property system prevails, all

property acquired by either husband or wife or both during the marriage,
except for that acquired by gift, descent and devise, belongs to both as a
community and not to either as an individual.

The death of either the husband or wife dissolves the community
and the survivor’s interest becomes absolute. Where the decedent dies intestate
leaving no descendants or ancestors, such decedent’s interest goes to the
surviving spouse. In some States when it is the wife who has died, title
to the entire property passes to the husband.

The community property system is a creature of statute. For this reason
no statement concerning community property is deemed to be applicable in all
instances. An examination of the statutes of the State where the land is located
is essential in order to resolve any problem involving community property.

Where title to a property sought to be acquired is held in concurrent or
joint ownership, it will be necessary to obtain a conveyance from any and all
concurrent or joint owners.

Life estate — An estate for life is an estate which is not terminable at any
fixed or computable period of time, and cannot last longer than the life or lives of
one or more persons. A life estate may arise by operation of law, or may be created by
act or agreement of parties. ’

The most common of the estates are estates created by marital rights and are called
tenancy by the curtesy and dower. A tenancy by the curtesy is a life estate to which,
at common law, the husband is entitled in all the lands and tenements of which he

and his wife were owners, in the right of the wife, in fee simple during the marriage,

. providing that there was issue born alive capable of inheriting the estate. Dower

\

-at common law was a life estate to which a widow was entitled on the death of her

husband in a third of the lands of which her husband was owner in fee simple, at
any time during the marriage.

Tenancy by the curtesy and dower have now been abolished in many jurisdictions
and superseded by homestead and other similar laws.

A life estate created by the acts of the parties arises when the conveyance limits
the duration of the created estate by the life or lives of one or more identified and
existent persons, or when the conveyance, viewed as a whole, manifests the intent of
the transferor to create an estate measured by the life or lives of one or more existent
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persons. A life estate can be conveyed but the life tenant cannot convey a greater
estate than his own.

Estate for years — An estate for years is an estate the duration of which is
definitely fixed by the instrument of conveyance, or can be definitely computed, in
units of a year, a month, a week, or a day, or multiples or fractions thereof. This
type of estate is generally referred to or called a leasehold created by a lease.

Leasehold interest — There are various types of leasehold estates, i.e., estates
for years as mentioned above:

a. Tenancy at will. An estate or tenancy at will is an estate which is terminable
at the will of either the landlord or tenant and has no other specific duration.
This type of estate may be created by an express agreement between the parties
that possession shall be held so long as both parties agree. This type of estate
at common law could be terminated by either party giving notice to- the
other party of his desire to terminate the tenancy with the estate thereupon
brought to an end. The relationship between the landlord and tenant at will
is personal in its nature and therefore such tenancy is terminated by the death
of either party.

b. Tenancy at sufferance. A tenancy at sufferance is a possessory interest in
land which exists when a person who had an estate in land wrongfully continues
in possession of the land after the termination of such estate. Notice to
terminate is not essential, unless specifically required by statute.

c. Tenancy from period to period. This type of tenancy arises in a case
where the tenancy is automatically renewed at the end of each period unless,
prior to the end of any given period, appropriate notice to terminate has
been given. The length of time within which the notice must be given before
the end of the period is regulated by statute. The periodic tenancy may
endure and continue for successive periods of a year, or successive periods of
a fraction of a year. The typical one at common law is the estate from year
to year; however, there is also the estate from month to month and from

week to week.

Easement — An easement is an interest in land consisting of the right to
do an act, otherwise unprivileged, on the land of another. Where the easement is
restricted to the use of land it is appurtenant (annexed) to the designated land and
consequently will pass with a transfer of the land. To create this type of easement,
such as a right-of-way, the same formalities as those necessary in a conveyance are
usually required. An easement may be created by a reservation or an exception in a deed
or it may be created by implication in cases of strict necessity. Also, it may be created

by prescription, i.e., by the use of an easement for a long period of time where the
[
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use was adverse to the landowner. Acquisition of interests in land by adverse posses-
sion will be discussed later.
An easement may be of an indefinite or definite duration. If the easement is

terminable at will, it is a mere license in which instance it is not an interest in land.

The Acquisition ::f Title to Real Estate

Grant or conveyance — The term conveyance subject to a more particular
statutory definition, connotes a deed whereby the title to land is transferred from one
person to another,

Descent — Should the owner of real property die without leaving a will, his
property will become vested in his heirs at law according to the laws of descent and
distribution of the State wherein the property is located. The term descent is there-
fore defined as hereditary succession. It is the title whereby a man, on the death of
his ancestor, acquires his estate by right of representation as his heir at law; an heir
being one upon whom the law casts the estate immediately at the death of the ancestor,
the estate so descending by the inheritance.

While title descends at the instant of the death of the ancestor, the estate of the
decedent will have to be administered according to the law of the State wherein
the property is located before clear title to the property can be transferred by the
heir at law in whom the title vested.

Devise — An owner of property may, before he dies, make a will which is an
instrument executed with the formalities of law, whereby he makes disposition of his
property to take effect after his death. Where real property is disposed of by will,
devise is the term used to denote disposing of the realty. A devisee is one who receives
realty under the will. Before the devisee can convey clear title to the property which
he has received, the will must be admitted to probate and the estate must be closed
according to the applicable law of the State where the property is located.

Adverse possession — Title to real property may be acquired by possession
by wrongful entry continuing for a period of time regulated by statute.

i The possession must be actual and exclusive, open and notorious. It must be
continuous for the period provided by the statute. The possession of one adverse
claimant may be tacked to the possession of successive adverse claimants, provided
there is privity of estate as between such claimants, that is, provided they all hold
adversely, one after another, without any interruption in the chain of adverse possessors.
In some States, a shorter statutory period is provided where there is color of title and
where the adverse claimant has paid taxes.

Escheat — Where an owner of property dies without leaving a will and
without any heirs at law, or where there is no one in existence able to make a claim
_ to the decedent’s estate, the property escheats (reverts) to the State. The term

13
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escheat is defined as the primary right of the State to an estate left vacant where there
is no one in existence able to make a claim thereto. The estate does not escheat to the
State until after a certain period of time has elapsed after the death of the owner of the
property. The period of time is governed by State law.

Condemnation — The term condemnation denotes the acquisition of property
by the exercise of the right or power of eminent domain. Pursuant to this right or
power the sovereign, whether it is the Federal or State government or an agency to
whom there has been delegated this right or power, may, upon payment of just
compensation, acquire property for the benefit of the public. .

Execution sale — Execution is a remedy afforded by law for the enforce-
ment of a judgment. It is a judicial writ issued to an officer authorizing and requiring
him to execute the judgment of the court. It is the usual process for the enforcment of
2 judgment for the payment of a sum of money, and it is generally the ap-
propriate remedy for the subjection of tangible property to the satisfaction of the
judgment. The writ of execution is followed by a levy, or taking property into the
possession of the officer, usually the sheriff, and then by a sale by the sheriff of the
property. The sale is completed upon there being executed a deed of conveyance by
the sheriff (usually called a sheriff's deed) which is delivered to the purchaser.

Accretion —  Accretion is the increase of riparian land by the gradual deposit,
by water, of solid material, whether mud, sand, or sediment, so as to cause that to
become dry land which was before covered by water. The owner of the riparian
land thus acquires title to all additions by means of accretion and conversely loses title
to such portions as are washed away or encroached upon by the water.

Patent — Because titles to property originate in the sovereign, all interests or
estates in land are therefore acquired from the sovereign, i.e., from the State or
Federal governments. Title to property originally in the sovereign is vested in persons,
individual or corporate, upon there being issued by the sovereign a document called

a patent.

Conveyancing

As pointed out above, title to real property may be acquired by a grant or a
conveyance. The conveyance is accomplished by the execution by the owner of a
document called a deed by which the property is transferred to another party. Deeds
are classified as follows according to the degree of promissory protection which the

grantor gives to the grantee.

General warranty deed — A general warranty deed is one in which the

" grantor warrants the title against defects arising at any time, either before or after,

the grantor became connected with the land.

14
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Special warranty deed — A special warranty deed is a deed in which the
grantor warrants the title against defects arising after he acquired the land but not

against defects arising before that time.

Quitclaim deed — A quitclaim deed is a deed in which the grantor warrants
nothing; he merely transfers what title he has, if any.
Bargain and sale deed — A bargain and sale deed is one in which the grantor

does not warrant the title in any respect.

Grant deed — The word grant when used in a conveyance conveys fee title
and any after-acquired title of the grantor, unless a different intent is expressed in the
deed.

The distinguishing feature among the deeds mentioned above is to be found in
the type of language used. There is no fixed and absolute language for each instance.
The language recognized at common law has been susperseded in some States by statute.
It is therefore mandatory to check the pertinent statute to determine whether or not
the common law has been superseded.

The general and special warranty deed as well as the bargain and sale deed pass
after acquired title of the grantor but this is not the case with a quitclaim deed.

Highway easement deed — An easement, whether it be for highway or other
purposes, may be created by grant. The instrument of grant creating an easement for
highway purposes can generally be referred to as a highway easement deed. The
deed must be executed with the same formalities as any other deed in order that it
may convey such an easement. The wording must not be so uncertain, vague and
indefinite as to prevent identification of the easement with reasonable certainty.
Generally, a description which identifies the land that is the subject of the easement
is all that is necessary. However, it is far better practice to clearly and definitely
identify the land other than in general terms.

Escrow principles — To complete a transfer or conveyance of real property,
it is essential that the deed be delivered to the purchaser; however, the delivery may be
made to a third party upon conditions. This is the situation presented in the usual
escrow transaction. The validity of an escrow transaction is made to depend upon the
existence of a specifically enforceable contract to convey land.

An escrow is a written instrument which by its terms imports a legal obligation
and which is deposited by the grantor with a stranger or third party to be kept until
the performance of a condition or the happening of a certain event, and then to
be delivered over to the grantee. - =

The usual type of escrow transaction is where the grantor d
third party who in turn delivers the deed to the grantee as prc

agreement.

15




CHAPTER 2

Contracts

o ! CHARLES M. FORNACI

Right-of-Way Specialist,
Bureau of Public Roads

In most jurisdictions, the final agreement between the acquiring agency and the

. individual property owner must be reduced to an explanatory and complete written
agreement embodying all the terms of the contemplated conveyance. \Every transaction
that is thus reduced to writing operates within the framework of existing contract and
real estate law, which has certain guidelines and principles that are of paramount im-

PY portance to the right-of-way agent, since, in most cases, he becomes the individual who

ultimately draws up the particular contract with the property owner.

Although the individual right-of-way agent has no essential powers to bind the
State to any contract he writes, he does undertake, at the very least, certain moral obliga-
tions when he drafts and secures an owner's signature on an option, sales contract or
Ps deed conveying land to the State. He would soon lose any standing in the community

as a reliable, reputable, and trusted negotiator if his contracts were subsequently
repudiated by the administrative-level State officials, or if they were subsequently in-

validated in an appropriate court of law.

CONTRACTS IN GENERAL

; ; The law of contracts forms the oldest branch of the law relating to business or
' commercial transactions. Just as the safety of the person and of property depends upon
the rules of criminal law, so the security and stability of the business world are dependent

SR

upon the law of contracts.
[ ) In general terms, a contract is an agreement between two or more persons con-
sisting of a promise or mutual promises which the law will enforce, or the performance
of which the law in some way recognizes as a duty.
A contract is really the point at which the courts will enforce legal obligations.
_ It should be distinguished from a mere agreement because not all agreements are en-
® £ forceable at law. Thus, if A and B agree with each other to meet at a certain place at
A " 'a certain time each promising the other to be there, although an agreement has been —
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a social engagement and neither intended a contract. The promise creates moral duties
of performance, but not legal duties.

In order to create an enforceable contract one must understand thoroughly the
essentials which make up a contract and, by applying these requirements to each agree-
ment entered into, one will readily recognize when a party is legally bound by the courts
of law to a contract. The true objective test is when the acts of both parties create legally
enforceable mutual obligations. The courts long ago recognized and enforced contracts
where there was no so-called “"meeting of the minds™ between the parties.

General Requirements of a Contract
The general requirements for the formation of an informal contract are:

1. Mutual assent.

2. Consideration.

3. Two or more parties having legal capacity.

4. The object of the contract must be a lawful one.

An informal contract comes into existence when these four requisites are present. If any
one is absent, no legal obligation upon either party is created. Thus,’ if one party to the
contract is an infant or is insane, he can avoid the obligation created. If the purpése
of the contract is unlawful, at least one of the parties can avoid his obligatioﬁ by plead-
ing the illegality. ' '

In addition to the above, the contract must be in the form required by law. For
example, if the contract is oral though of the kind required to be in writing by the
“Statute of Frauds,” the party sued may plead the Statute as a complete defense.

The two most important elements necessary in any contract are mutual assent and
consideration.

Mutual Assent

The first requisite of an agreement which the law will enforce is that each of the
contracting parties assent to the same bargain. Mutual assent is not strictly what one of
the parties had in his mind, but rather the controlling factor is what his actions conveyed.

For example, a property owner agrees to sell the State all of his land and improve-
ments at a stated price, forgetting that his newly erected shed, which he did not intend
to sell, is on the land to be conveyed. The State subsequently accepts the contract, and .
the question arises whether the State is entitled to have the shed. Certainly the owner
never intended or desired to sell his shed but, nevertheless, the State now has a legal
~right to it since it is the legal effect of his action and not what he intended to sell that
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1s controlling. By the State’s acceptance of the contract, the owner came under a legal
duty to sell his whole property, including the shed.

Consideration and Its Sufficiency

Two elements are essential to create a legally sufficient consideration. Something
which the law regards of value must be given for the promise, and that which was given
must have been agreed upon by the parties as the agreed exchange for the promise.
The fairness of a contract is legally irrelevant. The law will not inquire into whether
the price paid is inadequate in value to the performance promised so long as it has some
value. It is the general rule that the courts will not inquire into the adequacy of the
consideration.

In this connection, the right-of-way agent may occasionally encounter a situation
wherein an owner will claim, at some later date, that because of fraud or coercion on
the part of the negotiator, the consideration stated in the contract signed by him was
insufficient in value for the land to be acquired. If the contract is sought to be voided
on the grounds of fraud or undue influence, the consideration may be inquired into, and
inadequacy of consideration will be regarded as corroborative evidence in support of the
action. However, a mere allegation of inadequacy of consnderatlon alone is not sufficient

to warrant mterfercncc by the court.

Often there is a desire by a party to make a Iegally enforceable gift by putting it
in the form of a contract. It is generally clear both from the relationship of the parties
as well as the insignificance of the agreed price that no actual bargain was ever intended.
For example, suppose A wishes to make a binding promise to convey to his son B a
farm worth $10,000. Being advised that a gratuitous promise is not binding, A writes
and offers to B “in consideration that you pay me $1, I promise to convey my farm to
you.” B accepts and pays his father $1. In this case it is obvious that the consideration
was not the agreed upon exchange for the promise. The law requires the consideration
to be bargained for, and there is no bargain in this instance. Here the father's sole
motive is to make an enforceable gift promise. This instance would differ from the
general rule that the law will not inquire into the adequacy of the consideration, for that
rule is only operative if the parties actually intended a bargain even though it proved
to be a bad one for the promisor.

CONTRACTS FOR THE SALE OF REAL ESTATE

The basic elements of an enforceable sales contract for the transfer of real estate
are:

a. All contracts for the sale of land must be in writing, and any verbal contract or
agreement to seli land is unenforceable.
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0. inere must be a promise on the part of the seller to convey.

c. There must be expressed some consideration or thing of value passing from the
buyer to the seller.

d. There must be an adequate description of the land and premises that will enable
the parties to define it and understand its boundaries.

e. There must be some expression as to the extent of the interest to be conveyed
by the seller.

The contract must contain the names of both parties. )
g- It must be signed by the seller or his authorized agent, to be enforceable

by the buyer, or by the buyer or his authorized agent to be enforced by the
seller.

There are other essentials to a good sales contract which should also be included,
such as the time limitation during which conveyance is to be made, the full price, the
terms of payment, method of conveying as to the names and the interests to be conveyed
to the respective grantees, the manner of settlement, and the provision for meeting the
incidental expenses of the transaction or such contingencies as clearing a title defect.

A sales contract is terminated by any one of several events. If the buyer and seller
petform their respective promises, it comes to an end. If the contract is rescinded or
cancelled by mutual agreement, it is terminated. The death of one of the parties to a
contract ordinarily terminates it, unless he has specifically bound his heirs in the contract.
However, in a contract for the sale of real estate, death of a party does not release the
parties from the transaction. The execution and delivery of the deed will terminate the
contract.

In the event one of the parties refuses to perform his promise under the contract,
the other party may seek money damages in an action at law for breach of contract, or
he may go into an equity court to obtain specific performance of his contract. A contract
for the sale of land is always capable of being specifically enforced, whereas in the case
of some other types of contracts, the offended party is limited to an action for money
damages. Where a buyer cannot perform under a sales contract for realty, a forfeiture
may be declared.

Statute of Frauds

Any contract calling for the sale of land operates within the basic framework of
the so-called “Statute of Frauds.” This statute, enacted at an early date in English
history, provided that certain contracts could not be enforced unless they were reduced
to writing and were signed by the parties sought to be bound thereby. It was designated
the Statute of Frauds because its purpose was to prevent fraud on the part of those who
attempted to establish a valuable contract by the false testimony of their friends.
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Thus it is that the Statute of Frauds in almost every State requires agreements for
the sale of real property to be in writing and to be signed by the party against whom
they are to be enforced. It should-be noted, however, that merely writing a purported
contract will not comply with the statute unless all the essential terms of the contract
appear therein.

As a general rule, evidence which would change or contradict a written sales con-
tract will not be admitted in court. For example, evidence could not be introduced to
show that the parties had orally agreed on a price other than that contained in the
writing, or that some different piece of land was to be sold. Exceptions occur, however,
when the evidence does not change or contradict the written contract but rather shows
that because of fraud the writing never constituted a valid contract, or it clarifies some
part of the writing which is ambiguous. Since under the prevailing view the parties
may not modify, by a subsequent oral agreement, an essential provision of a contract
not carried out, it is important that all such provisions be explicitly included in the
original contract of sale.

This observation is extremely important in right-of-way agreements, for complaints
will occasionally arise on the part of the property owner that substantive matters that
were agreed to by the negotiator were not included in the written contract. Although the
State will normally have a strictly legal defense by noting the usual clause that the
contract embodies the full extent of the agreement, the possibility always exists of further
litigation, or at the very least, of ill-will on the part of the owner and perhaps of the

community as well.

Options

' Many State organizations utilize an option procedure as the initial agreement stage
in the acquisition of title through amicable negotiations. Basically, in the present con-
text, an option is a contract by which a landowner unilaterally agrees that the State
shall have the privilege of buying the required right-of-way at a stated price within a
specified time, if it so chooses. Upon the acceptance of the option by an appropriate
State official, there is a contract of sale binding upon both parties. A true option cannot
be withdrawn by the seller during the period specified; but since an option is a con-
tract, it must be supported by consideration, and if a so-called “option” is given by
a landowner without consideration, it is merely an offer which may be revoked at any
time prior to acceptance. One dollar is usually held to be sufficient consideration to make
this offer an irrevocable option, although in general real estate practice, the considera-
tion is usually somewhat more. The consideration for an option is not deducted from
the purchase price of the land unless expressly so provided. Generally, time is of the
essence; that is, the right of the party holding the option (in this case, the State) expires
without any further notice unless the option to buy is exercised within the time specified.
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Marketable Title

As a rule, a covenant (or enforcable promise) that the seller will convey a market-
able title is implied in the absence of some express contractual provision to the con-
trary. “Marketable title” means that the seller must convey a good title free from defects.
In other words, every buyer of land, the State included, has a right to demand a title
which shall put the purchaser in reasonable security against loss or annoyance by litiga-
tion. For example, if, unknown to the buyer, the land sold is subject to a lien for taxes;
the title conveyed is not marketable. The buyer is entitled to expect absolute owner-
ship for his money, and he naturally does not receive this if he takes the land subject
to the preexisting obligations or liabilities of the seller.

Normally, this situation would not occur in the vast majority of State acquisitions,
since the State would be aware of any title defects because of its closing procedures or
escrow practices, and would gain a merchantable title with all interests of lienholders
and mortgagors cleared. Where a title defect does occur and normal curative measures
are not feasible or practical, recourse may be had to an uncontested or “friendly” con-
demnation to clear title.

Jurisdiction

Generally, the rights and liabilities of the parties to a land contract are governed
by the law of the jurisdiction in which the land being sold is located, although in
some cases these rights and liabilities are controlled by the law of the place where the
contract is made or is to be carried out. However, even in the latter cases, the law of
the jurisdiction where the property is located may prevail if it has a rule of property
law on the point, or if the parties intended to contract with reference to the law of this

jurisdiction.

Risk of Loss

The courts have generally held that the purchaser of land bears the risk of its
injury or destruction. For instance, if the landowner sells certain land with a building
thereon to the State and the building burns down after the contract is signed but before
the deed and purchase price are exchanged, the State would still be compelled to carry
out the contract. When it receives the deed to the land from the seller it must pay the
full purchase price originally agreed upon. This rule applies, however, only where the
injury or destruction occurs through no fault of the seller. To protect the buyer a clause
is often inserted in the sales contract or option to the effect that if, prior to the delivery
of the deed, the buildings or other improvements on the land shall be destroyed or
materially damaged by fire or some other casualty, the contract shall become null and
void at the option of the buyer.
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* Since the State as buyer does not want the contract to become null and VOI(-i, many
® State organizations guard against possible loss by immediately insuring all acquired
buildings against damage by fire, storm, or other injury.

Taxes and Assessments

Where the parties to a contract do not expressly agree as to the payment of taxes
and assessments, the general rule 'is that the seller is liable for those liens prior to
| delivery of possession, and the purchaser is responsible for any liens attaching to the

property thereafter. Either party may be responsible for the burden of paying real
. estate taxes accruing between the date the contract is executed and the delivery of the
- deed, depending upon the provisions and agreement of the parties. However, the drafts-
L ' ' . man of a contract of sale should attempt to anticipate such a possible dispute between
the buyer and seller and provide expressly in the contract as to which party shall bear
this responsibility. In the State right-of-way organization, this matter is usually handled
in accordance with departmental policy, or a specific ruling of the legal department or
the attorney general.

® ¢ Génerally the examination of title, tax certificate, conveyancing and notary fees,
4 and all recording charges are at the expense of the purchaser, unless upon examination
the title is found defective, in which case the seller usually pays the cost of examination
of title. However, the other remaining costs would still be paid by the purchaser. The
particular liability for these items as between the landowner and the State may again

e ‘ vary according to local practice and departmental policy.

Adjustment of the Purchase Price y

If the seller is unable to carry out all the terms of the agreement, the buyer may
still desire to purchase the property and consequently will be entitled to a reduction of
the purchase price. For example, if the examination of title uncovers a mortgage running

_8 on the land, the buyer upon completion of the transfer can assume the liability of the
mortgage, and therefore would be entitled to a proportionate reduction of the purchase
price:

o Is Time of the Essence?

In the absence of a contrary provision in a contract for the sale of land, time is
not of the essence. This means that the exact date specified in the contract for the
transfer is not vital, and each party is given a reasonable time after such date to carry

® . ' out his obligations under the contract. Thus if the seller is not ready to transfer his

™
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title on the date specified, the purchaser will not be relieved of his obligations under the
contract. Time may however be made of the essence from the beginning, and such a
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provision to that effect is usually included in the right-of-way contract. If such a provi-
sion is inserted in the normal real estate contract, the effect will be to relieve the non-
defaulting party of any further obligation, although in the case of a State's acquisition
of property, it will normally demand through a competent court that the contract be
carried out.

Installment Land Contracts

In some jurisdictions the contract of sale is used as an instrumentality for the long-
range financing of the purchase of land. When so used, the arrangement is usually
refetred to as an installment land contract. Under such a contract the purchaser goes
into possession immediately and is obligated to pay specified installments of the purchase
price from time to time, with the deed from the seller to be delivered upon completion
of such payments. The seller’s security comes from his right to repossess the land on the
failure of the purchaser to meet the installment payments. This means that the pur-
chaser’s default subjects him to allegedly harsh treatment because he loses not only the
land but the payments he has already made. The apparent harshness of this treatment
has caused legislation to be passed in some States designed to soften the blow to the
purchaser as a result of the default.

Conclusion

In the end analysis, the individual right-of-way agent bears a strong personal re-
sponsibility in the treatment of the property rights of the landowner and the interests
of the State, and his performance of this duty and his guarantee of the mutual rights
of both parties will only be proportionate to his knowledge and appreciation of the
basic tenets applicable in this field.

It is obvious that the treatment in this chapter has been extremely generalized, since
the intent has been merely to provide a broad introduction to real estate contract law.
Further reference is recommended to the many fine texts in this field for a fuller and
more definitive analysis of the subject area.
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CHAPTER 3

Eminent Domain Concepts, Laws and Limitations

EDWARD E. LEVEL

Assistant Attorney General
Washington Department of Highways

The term eminent domain has been defined as “the power to take private property
for public use.”* This power to take private property is an attribute of sovereignty.
Since both the Federal and State governments are sovereign within their respective
spheres of activity, both have such power. This power is limited only by applicable
constitutional provisions and may be delegated to subdivisions and agencies of govern-
ment according to the legislative will.

LIMITATIONS ON THE POWER

Although the exercise of the power of eminent domain generally assumes a
taking without the owner's consent, in this nation it must follow a procedure estab-
lished by law assuring adequate protection to the owner rather than acquisition by
force. The protection accorded the property owner is based upon the Constitution and
statutes of the United States, the constitution and statutes of the State in which the
property is located, and rules of construction imposed by both Federal and State
courts.

Constitutional Limitations

The power of the sovereign over property within its limits is restricted and
controlled by limitations contained in the Federal and State constitutions.? The following
are some of the principal constitutional restrictions placed on this power:

Just Compensation — The most common form of constitutional limitation
is that no private property shall be taken without the payment of just compensation.
This is found in the Fifth Amendment to the Constitution of the United States. The
same provision, although differently worded, appears in the constitution of every
State except North Carolina.?

1. BLACK, Law Dictionary (4th ed. 1951).

2. 1 NicHOLS, Eminent Domain, § 1.3 (3d ed. 1950) [hereinater cited as NICHOLS].

3. Ibid.; Highway Research Board Special Report 50, State Constitutional Provisions Concerning
Highways, pp. 19-21 (1959).
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and enjoyment of such lands, which interference would be actionable at common law
and which is an incident of a lawful public improvement, is a taking of property in
a constitutional sense, whether there be any formal condemnation or not.

!

(a) "Take” vs. "take or damage.” Some State constitutions cover not only
the “taking” of private property, but also the “damaging” of such property.4
This variation of phraseology, as well as the divergent views taken by State
courts of their own constitutional and statutory provisions, results in certain
acts of the sovereign requiring compensation in one jurisdiction and not
in another. An example of this may be found in the treatment of a change
in the grade of an existing street. In the State of Washington, the con-
stitution of which requires compensation where property is ‘“taken or
damaged,” compensation must be paid where the established grade of a
street is changed.® In the neighboring Oregon, the constitution of which
applies only to takings, it was held that compensation need not be paid for
such a grade change.®

(b) Possession. Some State constitutions require payment judicially arrived at be-
fore possession may be taken of property or property rights sought under the
power of eminent domain.” In the absence of express constitutional require-
ments, however, compensation need not be paid in advance of the taking or
damaging of private property, provided reasonably certain and adequate pro-
sions are made for the ultimate ascertainment and payment of just compensation

to the owner.®

(¢) Trial by jury. In many States there are specific constitutional requirements
that just compensation be determined by jury trial. Constitutions also require
that the right to jury trial remain inviolate. Procedures vary as to when there
shall be a jury trial in the course of determination of compensation, many
States permitting preliminary determination of compensation by viewers or
commissioners prior to trial by jury. The law also varies as to whether or
not the right to trial by jury extends to the condemner as well as the owner.

(d) What is Just Compensation?

"Compensation,” as used in the constitutional provision as a
limitation upon the power of eminent domain, implies a full and

4. 2 NicHoLs, § 6.44; Highway Research Board Special Report 50, op. cit. footnote 3, p. 19.

5. Brown v. City of Seattle, 5 Wash. 35, 31 Pac. 313 (1892).

6. Barrett v. Union Bridge Co., 117 Ore. 220, 243 Pac. 93, 45 A.LR. 521, rebearing denied, 117
Ore. 556, 245 Pac. 308 (1926). This holding has been abrogated by statute.

7. Highway Research Board Special Report 33, Condemnation of Property for Highway Purposes
(Part II), p. 20 (1958). ;

8. 3 NICHoOLS, § 8.71. |
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complete equivalent (usually monetary) for the loss sustained by

the owner whose land has been taken or damaged.?
“Just” should mean just to the condemner as well as the owner.® The
compensation to be paid ‘must be the equivalent of the property and property
rights taken. Except as to properties which are held for special purposes and
infrequently sold, this equivalent is found in a consideration of the market value
of the property taken or damaged. A detailed discussion of the measure of
compensation is contained in Chapter 4.

Due Process — The Fifth Amendment to the Federal Constitution prohibits
the taking of life, liberty, or property without “due process of law.” Equivalent
provisions are found in the constitution of most States.** Due process requires a course
of procedure in accord with prescribed forms which affords adequate protection
to the rights of the individual.1? It protects the individual against arbitrary or capricious
exercises of governmental power. For example, it may operate to prevent the taking
of property for other than public use.’® Due process always requires adequate notice
and opportunity to be heard before an owner can be deprived of his property.t*
The requirements of due process are generally satisfied where Propcrty is acquired
for public uses permitted by statutory and constitutional provisions and where such
provisions for the determination of just compensation are followed.

Public Use and Necessity

Public Use — In the absence of express constitutional exceptions, private
property cannot be taken by eminent domain except for public use.’® A taking for a
“private” as distinguished from a “public” use will not be allowed.

The phrase public use is not clearly defined, but varies with circumstances and
conditions and with the social and economic background of the period in which the
particular problem presents itself for consideration.’® A general definition is as follows:

It is a public use for which property may be taken by eminent
domain,
(1) To enable the United States or a state or one of its subdivisions
or agencies to carry on its governmental functions, and to preserve the
safety, health and comfort of the public whether or not the individual
members of the public may make use of the property so taken, pro-
vided the taking is made by a public body;

9. 3 NIcHoLS, § 8.6 at p. 28.
10. Id. at § 8.6(1).

11. 1 NIcHOLs, § 4.1.

12. See 1 NICHOLS, §§ 4.4 et seq.
13. 1 NicHoLs, § 4.7.

14. Id. at § 4.103.

"'15. Cf. 2 NicHOLS, § 7.1.

16. Dorman v. Philadelphia Housing Authority, 331 Pa. 209, 200 Atl. 834 (1938).
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(2) To serve the public with some necessity or convenience of life
which is required by the public as such and which cannot be readily
furnished without the aid of some governmental power, whether or
not the taking is made by a public body, provided the public may
enjoy such service as of right;

(3) In certain special and peculiar cases, sanctioned by ancient
custom or justified by the requirements of unusual local conditions, to
enable individuals to cultivate their land or carry on business in a
manner in which it could not otherwise be done, if their success will
indirectly enhance the public welfare, even if the taking is made by
a private individual and the public has no right to service from him
or enjoyment of the property taken.??

Uses for various public highway purposes are generally recognized as proper

public uses.?®

The question of public use is ultimately determined judicially rather than by
legislative or executive action. Deference may be given to legislative purposes as
to what constitutes a public use.!?

Necessity — The necessity of a particular acquisition is fot to be confused
with the issue of public use.

Two separate and distinct requirements are included within the
term “public necessity”. One is that the admittedly public use, such as
a highway, be needed by the community. The other is that the
specific parcel of property sought be necessary for the establishment
of that highway.20
The necessity of a particular taking, as distinguished from its public use, gen-

erally lies within the discretion of the legislature and is not a judicial question.?!
This rule, however, is not without limitation.

The expediency of constructing a particular public improvement
and the extent of the public necessity therefor are clearly not judicial
questions; but it is obvious that, if property is taken in ostensible
behalf of a public improvement which it can never by any possibility
serve, it is being taken for a use that is not public, and the owner’s
constitutional rights call for protection by the courts. So, also, the
due process clause protects the individual from spoliation under the
guise of legislative enactment, and while it gives the courts no
authority to review the acts of the legislature and decide upon the
necessity of particular takings, it would protect an individual who
was deprived of his property under the pretense of eminent domain
in ostensible behalf of a public enterprise for which it could not
be used.?

17. 2 NICHOLS, § 7.22 at pp. 444-45.

18. Id. at § 7.512.

19. Id. at § 7.4(1).

20. Highway Research Board Special Report 59, Condemnation of Property for Highway Purposes
(Part I1I), p. 49 (1960).

21. 1 NICHOLs, § 4.11.

22. Id. at § 4.11 (2); (p. 337). |
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Two particular problems are raised with respect to highway acquisitions:

Acquisitions for Future Use. In a sense, property is always acquired in
anticipation of future use. As the anticipated use becomes more remote in
time, the taking tends to come into conflict with the requirement that there be
a need for the property. Also, as the time of the intended use becomes more
remote, the need for the particular property tends to become more uncertain, hence
unnecessary.?* Necessity will generally be found where the use is “within a
reasonable time,” provided that the particular use to be made of the property
can be established at the time of acquisition.?* The condemner will not, how-
ever, be limited to acquisitions that are required for its immediate needs only,
but may anticipate future needs.?s

Excess Land. Condemner may desire to acquire more property than is
needed for a particular public project. This may be prompted by a desire to
avoid the losses resulting from damages done to remaining property. For
example, where a remainder is landlocked, the condemner may wish to acquire
this isolated remainder when the appraised value of the parcel is tentatively
damaged near its full value. Statutes have expressly authorized acquisition of such
remainders.2®

As distinct from this situation would be the instance where the condemner
may wish to purchase additional lands anticipating a benefit from the improvement
and ultimate sale at some profit so as to reduce its over-all costs of acquisition.
Condemnations of land for this purpose in excess of that actually needed for the
particular public use involved would appear to be in conflict with the require-
ments that the property be necessary and that it be acquired for a public use.
It is doubtful if such latter takings would be sustained over the owner's objection.?”

Reservations — The condemner may expressly limit the use of the land taken

in the initial pleadings of the condemnation action. Often the use may be limited, or
promissory statements or stipulations regarding the use of the property ma); be made
before or during the trial to determine compensation. Such stipulations may be in
two forms: There may be an express statement which becomes binding on the condemner
and recognizes certain uses, such as a farm crossing, which the owner may make of
the property being acquired; or the State may present evidence and agree to be
bound as to the actual construction to be made on the property acquired. The weight
of authority allows the use of one or both of these devices to minimize damages,

23.

24,
25.
26.
27.

Highway Research Board Special Report 27, Acquisition of Land for Future Highway Use,
p. 23 (1957).

1bid.

City of Spokane v. Marriam, 80 Wash. 222, 141 Pac. 358 (1914).

2 NICHOLS, § 7.5122(1).

1bid.
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preclude the fixing of damages to the remainder based on a use more onerous than

the public intends to make.

Statutory and Judicial Limitations

Although it is an attribute of sovereignty, the power of eminent domain lies
dormant until legislative action establishes the occasions, the modes, conditions, and
agencies for the exercise of the power?® The legislature, subject to constitutional
limitations, may select the organizations to which to delegate its power. The grant of
the authority to condemn is generally restricted to prescribed uses and procedures.
Courts tend to construe statutes and procedures relating to eminent domain strictly

against the condemner.®

DATE OF VALUATION

There is a divergence of authority concerning the date to be used as the basis for
just compensation.* The majority of jurisdictions utilize the date of trial or award.
Others value as of the date of commencement of the action, or actual acquisition of
the property if acquired before the trial to determine compensation.

The date as of which the property is valued may materially affect the compensa-
tion which the condemner must pay. For example, if market values are rising, com-
pensation will be greater if a later date be utilized. It is therefore incumbent upon
the right-of-way agent and the appraiser to see that the proper date of the valuation
be utilized.

By the date of evaluation the pending highway improvement may have had
some effect on the value of the property being taken or damaged. This effect will
generally be in the form of enhancement in value but knowledge of the highway
plans can also depress property values. Because it would not appear to be in
accord with either equity or common sense to permit the owner to be enriched or
be penalized because of the proposed improvement, compensation generally cannot
include such enhancement nor be diminished by depressed valuation.

The general rule is that any enhancement in value which is
brought about in anticipation of and by reason of a proposed im-
provement is to be excluded in determining the market value of such

land, although there is some authority which, contrariwise, unquali-
fiedly allows recovery for such enhanced value. The rule of exclusion

28. See generally Anno., 7 A.L.R.2d 364 (1949).

29. City of Tacoma v. Washington, 4 Wash. 64, 66, 29 Pac. 847, 848 (1892) (quoting from
Constitutional Limitations, Cooley).

30. 1 NICHOLS, § 3.213 et seq.

31. 3 NICHoOLS, § 8.5; 4 NicHoLs, § 12.23; Highway Research Board Special Report 59, op. cit.

footnote 20, pp. 20 e seq. i
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depressing the value. It has been said that ordinarily the fact that
property is, or is about to be, condemned for public purposes does
not diminish or destroy its value.32

To this extent valuation as of a particular date may be adjusted.

PERSONS ENTITLED TO COMPENSATION

All persons having any legal interest in the property sought by condemnation
are generally entitled to compensation to the extent of their interest or the depreciation
in the value of their interest caused by the taking.3® Whether all such persons need
be joined in the condemnation action may turn on whether their interests are deemed
proprietary or not.** As condemnation proceedings are construed as proceedings i1 rem,
service on unknown owners or nonresident owners may be made by publication.3s
The fact that the title of certain persons may be doubtful or in dispute will not
prevent an exercise of power of eminent domain where the condemner has given
adequate notice to those persons having an interest in the property as indicated by
public records, or otherwise.3®

Under the majority rule once a suit has been instituted against the required
interested parties, the condemner’s obligation extends only to the determination and
payment of a lump sum which represents full value of the land taken and severance
damages caused to the remainder of the undivided estate. The condemner is not
required to value the separate interests in the property and is not required to

" participate in the apportionment of the lump sum award made for all interests.®”

Apportionment is usually accomplished by supplemental proceedings participated in
only by the various claimants. The award is considered as being equivalent to the land
and the claimants participate in the award to the extent of their interest in the land.

It is impossible to consider here all of the various pieces into which the totality
of legal ownership may be divided. In addition to owners of mortgages, liens and
other security interests, life tenants and remaindermen, reversioners and owners of
easements or restrictive covenants, some of the more common divisions of ownership
are the following:

Vendor-vendee — Both the vendor and the vendee in an executory contract
of sale of land subsequently involved in condemnation are generally entitled to partici-
pate in the award.®® If lands are sold after the institution of the condemnation but

32. 4 NicHoLs, § 12.3151 at pp. 202-05.

33. See 2 NICHOLS, §§ 5.1 e? seq.
34. Cf. 2 NicHOLS, §§ 5.74, 5.741.
35. 1 NicHoLs, § 4.103(2).

36. 2 NICHOLS, §§ 5.2(2) ef seq.
37. 4 NicHOLs, § 12.36(1).

38. 2 NICHOLs, § 5.21(1).

31




™

YL o

.

R T o

the award.®® If a piece of property is sold after award in condemnation has been made
or after there has been a taking or damaging of it contrary to constitutional provisions,
the right to compensation will not be considered as running with the land but will
remain the personal property of the vendor.4

Mortgagor-mortgagee — Where mortgaged property is taken by eminent domain,
the mortgagee’s rights follow the award and he may participate in the award to the
extent necessary to satisfy the debt or to share in the award to the extent that the
security interests are in{paired by the condemnation.** This is generally true as to
all lien holders. There is some conflict as to whether or not mortgagees or lien
holders need be named in condemnation actions.?

Lessor-lessee  —  The lessee, as well as the lessor, is classed as an owner. Generally
he will be required to participate in the lump-sum award rather than having a
separate determination of his interest.4

The condemnation award which is paid to the lessee when his entire interest
is taken is the fair market value of his unexpired leasehold; partial takings will in-
volve a consideration of the difference in the market values of this leasehold before
and after the acquisition. Computation of the market value of the leasehold in either
situation will generally involve a consideration of the present worth of the amount
which the market or economic rent of the premises exceeds the rental which the lessee
is required to pay under his lease. If the market rental value of the unexpired term
does not exceed the rent payable under the lease, the lessee is generally held not
entitled to any allowance as compensation for his interest.44 .

The parties to a lease may include in it a provision respecting their rights in the
event of condemnation, which provision will control on the problem of distribution .
of the award or termination of the lease.*®

Taxes — The law is not uniform with respect to the necessity of joining holders
of tax liens in condemnations.*® As with other liens, a tax lien shifts from the land and
is payable out of the award.

Problems similar to those on sales of land, both as to the liability for the tax and
participation in the award, may arise where the taxes become a lien after the date of

appropriation.*’

39. Id. at § 5.21.

40. Ibid.

41. See 2 NICHOLS, §§ 5.74 et seq.

42. Id. at §§ 5.74, 5.741.

43. Id. at § 5.23; 4 NICHOLS, §§ 12.42 et seq.

44, See generally Anno., 3 A.L.R.2d 286 (1949).
45. See generally Anno., 98 A.L.R. 254 (1935).
46. 2 NICHOLS, § 5.744.

47. See generally Am?o.. 45 A.L.R.2d 522 (1956).
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CHAPTER 4

The Measure of Compensation

LEONARD I. LINDAS

Chief Counsel,
Oregon State Higbway Department

MARKET VALUE

Fair cash market value is the normally accepted standard for the measure of
compensation. It is generally stated that fair cash market value is the amount of
money which a purchaser, willing but not obligated to buy the property, would pay
to an owner willing but not obligated to sell it, taking into consideration all uses to
which the land was adapted and might in reason be applied.*

Present and Anticipated Use

In determining the fair cash market value of the property taken, the owner is not
limited to the value of the property for the purposes for which it was actually used.
The valuation of property should be based upon its most profitable legal use. Any
reasonable future use to which the land might be adapted or applied may be considered
in arriving at the present market value. This is distinguished and separate from the
owner's vague plans or hopes for the future which are completely irrelevant.?

The value of property for the use to which reasonable men would devote it if
owned by them must be taken as the ultimate test.?

“Before and After” Rule

When only a portion of the land is taken, the better rule of valuation seems to
be the “before and after” method. This consists of determining the difference between
the market value of the entire property before the taking and its value after the taking.*
It has the advantage of eliminating the double compensation problem by simply sub-
tracting the value of the remainder after the taking from the value of the whole before

Nichols, Eminent Domain, 3rd Ed., Vol. 4, Section 12.2(1), 1951.
Id. at Section 12.314.
1bid.

Jahr, Eminent Domain, V aluation and Procedure, Section 98, 1953. ‘
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the taking. It has the disadvantage, however, of being susceptible to padding, since
noncompensable items of damages can be wrongfully reflected in the estimated after
value, and thus may be included as part of the purported severance damages. The other
rule accepted by the courts in partial taking cases is the determination of the value of
the land taken, together with the severance damage to the remainder, without going into
the entire tract value before and after the taking.

Comparable Sales

Comparable sales may be evidence of the market value of the land in question
if they are not forced sales, family sales or sales of property where one consideration
is paid for a combination of real estate and personalty.® Sales to public authorities
having the power of eminent domain are not generally admissible.

Sales of similar property in the vicinity provide a .theoretically accurate method
of determining true value, because if there are enough valid sales of similar property in
the vicinity which have taken place within a reasonable time before the condemnation
suit, there is a pattern which should portray a fairly accurate picture of the fair cash
market value of the property. The disadvantage of this method is that only in excep-
tional cases are two pieces of property exactly alike.

Sales of subject property — Proof of sales of the same property may be a
guide to value under certain circumstances, if the sale was made within a reason-
able time before commencement of the condemnation suit, and all other conditions of
sale were legitimate. ‘

In several jurisdictions, it has been held that upon the issue of the market value
of land taken or damaged by the exercise of the power of eminent domain, evidence of
the price for which the claimant of compensation or damages has sold or contracted to
sell the land in question to a third person, is relevant and admissible, provided the sale
transaction was bona fide rather than forced, was relevant in point of time, and was not

merely an unsubstantiated offer to purchase.

Reproduction and/or Substitute Utility

The prevailing rule is that evidence of reproduction cost is admissible in all cases,
provided the buildings: or improvements are fairly adapted to the land upon which
they are located. Before evidence of reproduction cost of improvements taken by eminent
domain can be accepted as valid, it is incumbent on the party making such proffer to
establish that the improvements are proper, adequate and reasonably adaptable to the
land upon which they are located.

On the other hand, depreciation or obsolescence present in the property being
'hppraised should be taken into consideration in the final estimate of value, since it is

S. Id. at Section 139.

34



obvious that a building which is so old or obsolete as to have little or no value could not
be considered in the same category or as having the same value as a new and modern
building. '

Mere age is not in and by itself necessarily a sign of depreciation in value,
because if the building has been well kept it has been of necessity repaired from time
to time so that it has to some extent preserved its useful life and its reproduction
value.®

The cost of reproducing a building which is to be condemned may, in some cases,
be essential in determining just compensation. There are cases where a building has
little or no market value, in the sense that it is impossible to find a person or corporation
which would purchase the property for little more than the land upon which the building
is situated. In such cases, after determining the value of the land upon which the
building is situated, it would be necessary to estimate the cost of reproduction less depre-
ciation to determine the value, if any, contributed to the property by the improvements.

Special Purpose Properties

Real estate on which specialized buildings and structures adapted to the peéuliar
manufacturing, processing or service activities of a particular industry or utility are
located, together with the property of colleges, churches, hospitals etc., are generally
described as “'special purpose” properties. Frequently market value is nonexistent in
this class of cases, for these are exceptions to the usual market value rule. Evidence is
usually permitted to show the replacement cost of improvements with a depreciation
allowance less than would be otherwise established for a market value appraisal of the
property. The rule is frequently stated to the effect that before the owner may
resort to sach evidence he must show that it is impossible to prove the value of his
property by reference to market value. (See chapter 34, “The Appraisal of Special
Purpose Properties.”)

In the “special purpose” property category, the courts usually award more than
the “fair market value” concept would require. The award is generally the total of the
market value of the land and the replacement cost or sound value of the improvements

and fixtures with a restricted depreciation allowance in the last two items.

DAMAGES
Taking and Damages

Here a distinction must be made between a "taking” of property and a mere
damage to property because of the different provisions of State law on the subject.
Some State constitutions contain the clause that just compensation must be paid for

'

6. Id. at Sections 157-158.
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taking or damaging private property, while others provide for just compensation for
the taking only and make no mention of payment for damages to private property.
At the outset, it is noted that some States construe the term “taking” in its strictest
sense. In these States, under their constitutional requirements, compensation will be
allowed only when private property is seized, acquired, and appropriated, and the owner
thereof is divested of all right, title or interest. There must be a physical “taking” of
the property and dispossession of the owner for public use. Other States adopt a more
liberal approach to a “taking” and recognize a serious invasion of property rights as a
constructive taking, and hence as grounds for compensation, even though there is no
actual physical taking.

A consideration which is helpful to determine whether compensation will be
allowed the owner whose property is damaged but not actually taken is whether such
damages were compensable under common law. If they were compensable, then the
owner would undoubtedly have a right to recover for his damages; but if it was a case of
damnum absque injuria (loss, hurt or harm without injury in the legal sense), the
owner would not receive compensation. (If the State constitution allows compensation
for “taking or damage” then there is no real problem.)

Severance Damages

However, in the case of a partial taking of property, the decisions of the courts
have been uniform. It matters little whether the State constitution contains provisions
requiring compensation for property taken or whether it has the provision authorizing
compensation for property “taken, injured or damaged.”” In all jurisdictions severance
damages are allowed. Severance damages include, among others, damages resulting from
dividing a property into two or more parts, or severing a piece of property from the
whole, thus reducing the size and changing the shape of the remainder. Any diminu-
tion in value of the remainder area by reason of the severance therefrom of the parcel
taken for public use is considered to be damage that is an inescapable sequel to the
“taking” and, is therefore compensable.®

A partial taking results from taking a portion of an entire tract. It is necessary
that tangible real property remains for the owner after the taking, and even then
there must be a physical relationship between the property taken and the property
remaining.® Severance damages are then awarded for the loss sustained by the owner
of the property remaining after the taking for the damage to the remainder. Incidental
damages to the property remaining such as noise, dust, fumes, etc., are not generally

recoverable damages.

7. Id. at Section 47.

8. Nichols, op. cit. footnote 1, Vol. 4, Sections 14, 14.1(3).
9. Jahr, op. cit. footnote 4, Section 97.
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10. McCormick, Damages, Section 136, 1935.

The general rule is that where a part of a larger tract is taken and the part taken
1s a vital and integral part of the whole, and its taking diminishes the usability of the
entire tract, the owner is entitled to the diminution in value of the entire tract caused
by the taking.1°

Unity of use. — As to what constitutes a single tract rather than separate tracts,
it has been held that this does not depend on physical contiguity, but on integrated
use, actual or readily possible.

It has been stated!! that unity of use is the principal test to be used in determining
what constitutes a separate and independent parcel of land. Parcels of land, whether
contiguous or not, with common use and ownership (unity of title) are not considered
separate and independent parcels merely because they were acquired at different times
or are separated by an imaginary line. When parts of the same ownership are
separated by intervening private land, they are considered as indepe;dent parcels, unless
they are so inseparably connected in their use that the damage to or taking of one must
necessarily and permanently injure the other.

Before and after value — The most widely accepted formula for estimating

‘severance damages is the “before and after rule” previously described. As a general

rule the courts have held that if the destruction or impairment of such element of
use has no effect upon the market value of the remainder area, it may not be
considered. a

The usual formula, in applying the before and after rule to specific cases, is
stated in Nichols:*2 :

“Value of entire parcel before taking minus value of remainder area after taking
equals just compensation.”

For instance, severance damages may accrue when the size and shape of the
remainder of the parcel are such that the land cannot be put to its most advantageous
use. The uses to which the property might have been put prior to the taking may be
shown, along with the limited uses to which the remainder may be devoted after the
taking.

Assume a parcel of land is worth $10,000 as a unit. One-half of this

parcel is condemned, so the actual physical taking is $5,000 worth of land.

But the other half now has a market value of only $3,000. Applying the

above-stated formula, the value of the entire parcel before the taking is

$10,000, minus the value of remainder area after the taking or $3,000, equals

just compensation of $7,000. The damage to the remainder is $2,000 because

of the reduction in size of the parcel.

The illustration assumes an equal value on all portions of the parcel, but the
same result occurs when that portion taken is equal to one-half of the total value of
i

11. 18 Am. Jur., Eminent Domain p. 910 (1938).
12. Nichols, op. cit. footnote 1, Vol. 4, Section 14.23.
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the entire parcel. The portion of the parcel fronting on a busy thoroughfare may be
taken, and this would normally be more valuable property than the portion adjacent to
other private land not fronting the thoroughfare, although less than one-half of the
parcel is taken. Or the parcel may be cut diagonally or at such an angle that the
parcel remaining is usable only for a limited or specific use with its value being thereby
reduced. Here, severance damages are obviously proper and a direct result of the
taking.

Loss of access — As a general rule the loss of access to-a parcel of land
may be considered in the valuation of property under a condemnation action.

Using the same example as above, the condemning authority takes a piece
worth $1,000 but completely destroys access to the remainder of the land.
Theoretically, this landlocked remnant has no value to the owner, since he
has no access to it and the only possible market for it would be to the adjoining
property owner who may not show any apparent interest in acquiring it at any
price.

Thus, applying the formula, with the assumed land value before the taking

of $10,000, minus an assumed “absorption” value of the _remainder parcel after

the taking of $1,000, will equal just compensation of $9,000. The damage for

loss of access is therefore $8,000.

Easements of access to conventional public ways are normally a valuable property
right of the abutting owner.?® Loss of this right of access which leaves the remaining
portion landlocked is compensable by severance damages in the manner computed in
the above illustration. The right of the abutting owner is limited, however, to access
and does not extend to loss of traffic and a possible consequential loss of business.'*

Construction of new limited access highways or ‘“freeways” often entails the
problem of the abutting owners being denied rights of access to the new freeway.
This construction may or may not sever the parcel, and access will normally still be
available on the already established streets or roads. Most States that have made a judicial
determination on this point have held that where a freeway is constructed on a new
location the property owner does not lose access rights since no highway existed
previously. '

Proximity damages — This type of damage is due to the proximity of the
highway or other structure to some improvement, usually a dwelling, on the condemnee’s
property. Because proximity damage is usually accompanied by a taking of land, and
inasmuch as the proximity affects the value of the property remaining, such damage,
though speculative, is compensable.

Again using the previous example, when the entire land was worth- $10,000,
the condemnor takes a piece of land worth $500 and builds a highway through
the owner's front yard. After this highway is built, the remainder is worth

13. Id. at Vol. 3, Section 5.72.
14. Id. at Section 576.
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only $5,000. So, by applying the formula with a before value of $10,000,

minus the value of the remainder or $5,000, equals just compensation of

$5,000. The proximity damages are $4,500 in this case.

Operational damages — Uneconomic operation of the remainder area as a
result of the taking is usually allowed as a proper item for consideration insofar as
it might affect market value, even though a number of courts have held this item
is too speculative. This problem might arise when the condemner would go through the
middle of a farm and isolate one small piece from the remainder.

Using the assumed example, the condemner takes land worth $1,000, and the
remainder taken together would be worth $9,000. But there is a piece isolated
and, while it does have access, it is so uneconomic in its effective use as a part
of the farm that the remaining land is worth only $7,000. Thus, the opera-
tional use damage would be $2,000 in this case.

N\

This damage of uneconomic operation is closely related to, and often caused by,
other forms of compensable damage, such as loss of access, proximity, the odd shape of
the remaining property, or the division of one parcel into two separate tracts. Although
this damage may be closely related to the other elements of compensable damages,
a double or overlapping award will not be made in applying the formula of the value
before the taking and the value of the remainder after the taking, since the remainder
can have only one after value irrespective of the various elements of damages.

This exﬁmple of assumed severance damages should be clearly differentiated from
- mere circuity of travel caused by loss of the former direct route to and from an
owner's property. If, for instance, the most direct route into market for a farmer is
cut off, necessitating a detour over various other roads, the farmer suffers no compensable
inconvenience of use damage to his remaining property. Circuity of travel may result in
inconvenience to the owner of the propsrty without effecting the operational use or
market value of the remaining property for which severance damages are proper.

Other types of severance damages — Injuries for which severance damages
have been awarded include inconveniently separating the parcel by deep cuts or embank-
ments;l injuries from surface or subsurface water, polluting waters or disturbing water
supplies, and additional fencing.®

It has been noted and should be re-emphasized that severance damages cannot
take into consideration losses which are too remote, speculative, incidental or inconse-
quential to the taking, such as the loss of traffic caused by a new route diverting such
traffic from the old traveled route with the sometimes inevitable loss of business
resulting therefrom, or by loss of a direct route of travel.

[

15. 18 Am. Jur., supra footnote 11, p. 906.
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CHAPTER 5

Non-compensable Damages in Eminent Domain Proceedings

MAURICE F. BISHOP

Special Assistant Attorney General
- State of Alabama

The power to acquire property and property rights by condemnation is inherent
in the sovereign,® but use of the power is subject to constitutional limitations and
payment of just'compensation. The basic requirement for just compensation in eminent
domain proceedings where the Federal Government, or one of its agencies, is involved,
is found in the Fifth Amendment, which provides in pertinent part as follows:

Nor shall private property be taken for public use, without just compensation.

Similar provisions are found in the constitutions of all the States except two.2 How-
ever, even without such a State constitutional guarantee, payment of just compensation
is required for the taking of land for public use by the Fourteenth Amendment.?

There are numerous elements that arise in the trial of almost any condemnation
case that are noncompensable even though the market value may be adversely affected
thereby. Trial lawyers and valuation witnesses should be thoroughly familiar with
these elements so that the compensation ultimately allowed will be just but not
munificent, adequate but not excessive, and so that the eminent domain process will not
be encumbered and the burden of appeals will be lessened. Generally speaking, all real
damages, as compared with those which are speculative or imaginary, and all direct
damages, as compared with those which are merely incidental, are recoverable by the
property owner.

Elements of Damages Generally Excluded

As a general rule, everything which affects the market value of the remainder area
resulting from the taking of a part should be considered, but there are certain types of

damage which have been rejected by the courts and which, therefore, are “non-

1. COOLEY, Constitutional Limitations, pp. 1109-10 (8th ed. 1927); Jones v. Nashville, C. & St.
L. Ry., 141 Ala. 388, 37 So. 677 (1904).

2. Just compensation provisions are found in the constitutions of all jurisdictions except New
Hampshire and North Carolina, although the provision in Kansas (Kan. Const., Art. 12, §4)
relates to corporations only.

3. McCoy v. Union Elevated R.R., 247 U.S. 354, 38 Sup. Ct. 504, 62 L.Ed. 1156 (1918).
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compensable.” First, where the injury is common to all the land in the neighborhood
and to the public in general, it may not be considered. By way of example, in
Department of Public Works v. Hubbard, 363 Ill. 99, 1 N.E.2d 383 (1936), the
Supreme Court of Illinois had for consideration the question whether a trial court
had erred in considering the necessity of crossing a highway where it divided a property
owner's land, and the danger incident thereto, in fixing damages to his remaining land
which was not taken. Of course, the owner would be entitled to severance damages, if
any, but whether the necessity for crossing the highway should be included as an
element was determined by application of the following rule:

Danger in crossing a highway is too remote and speculative to be considered
as an element of damages to land not taken, yet where there is specific evidence
of danger of loss by killing livestock or inconvenience and expense in herding
them across the highway, and where such danger or inconvenience in fact
depreciates the value of land not taken, such become [sic] a proper element
to be considered in determining the damage to land not taken.*

Increased traffic and the influx of undesirable persons as a result of the proposed
construction are not compensable elements of damage.® The courts generally have held
that possible damage due to the anticipated future negligence of the condemner may
not be considered in determining damages which the owner may recover.

The possibility—or probability—that damages may arise from the killing of stock
by cars on the highway or the possible necessity of additional fencing on the land,
for example, are not compensable but are considered too remote and speculative to be
considered.® Nor is the owner entitled to compensation for any values of necessities
peculiar to the owner or to the enhanced value because of the taking or improvement.

Diversion of Traffic

It is almost universally held that a property owner has no right to compensation
for diversion of traffic by the relocation of a highway where no part of his property
is taken for the new project.” The rule is that ordinarily no person has a vested right
in the maintenance of a public highway in any particular place. The public owes no
individual the duty to send traffic past his door. It is also generally held (Alabama
excepted) that no compensation is due for diversion of traffic where part of the

4. 363 Ill. at 104, 1 N.E.2d at 385.

State Hwy. Comm’'n v. Chatham, 173 Miss. 427, 161 So. 674 (1935).

6. See Alabama & Fla. R.R. v. Burkett, 46 Ala. 569 (1871). While this case concerns the
possibility of stock being killed by railroad trains, it is believed that the same principle would
be applicable with regard to highways.

7. In fact, all states except Alabama hold that diversion of traffic is not compensable. See Anno.,
118 ALR. 921 (1939), and cases there cited, as well as the Alabama exception of Pike
County v. Whittington, 263 Ala. 47, 81 So. 2d 288 (1955), which was subject to an excellent
dissenting opinion and has been widely criticized.
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owner's property is required for the relocated or new highway. The general rule is well
stated in Board of County Comm’rs v. Slaughter, 49 N.M. 141, 147, 158 P.2d 859,
863 (1945), as follows:

Mere diversion of traffic alone, regardless of the fact that the new road may
run over a portion of the claimant’s land for which portion compensation is
paid, will not support a judgment for consequential damages.

The owner of land abutting on a highway has no property or other vested
right in the continuance of it as a highway at public expense and he is not entitled to
compensation or damages for its discontinuance, although such discontinuance diverts

traffic from his door and diminishes his trade and this depreciates the value of his land.

Changed Use of a Public Way

N

When a city, county or State changes or adds to a roadway sometime after the
original condemnation, but within its right-of-way, an adjacent landowner may feel
that his property has suffered an additional loss of value, but there is no liability
where the road is put to such additional use in consonance with the general purpose
of the public way.? However, the purposes for which a street or highway may be
used without imposing on the public to pay additional compensation are not unlimited.
The purposes must be appropriate and it seems that an abutting landowner has a

right to hold his property free from any subjection of the road to “non-highway” uses.®

Although the point is not free from doubt, it has been held that a /ocal street
railway may be allowed to use a street without imposing an additional servitude;°
however, where such a road is used, or attempted to be used, by a railroad, the rights
of adjacent landowners have been held to be damaged.’* The distinction generally
drawn is that a railroad would carry traffic which would not ordinarily pass over the
street, whereas a purely local line merely adopts new means of carrying old traffic.

In Hobbs v. Long Distance T. & T. Co., 147 Ala. 393, 41 So. 1003 (1906),
the Alabama Supreme Court held that the erection of telephone lines along the
margin of a highway is not such an additional burden as to entitle the abutting owner
to compensation. This decision was reached by a divided court in 1906, and is
contrary to the weight of authority holding that poles and wires of a telephone company
erected along a highway constitute an additional servitude upon the fee for which the
owner must be compensated.

8. Wagner v. Bristol Belt Line Ry., 108 Va. 594, 62 S.E. 391 (1908).
9. 2 NicHoLS, Eminent Domain, § 6.4444 (3d ed. 1950).
10. See McClintock v. Richlands Brake Corp., 152 Va. 1, 145 S.E.2d 425 (1928); Morris v.
| Montgomery Traction Co., 143 Ala. 246, 38 So. 834 (1905); Baker v. Selma St. & S. Ry.,
130 Ala. 474, 30 So. 464 (1901).
11. H. Rouw Co. v. Thompson, 194 S.W.2d 120 (Tex. Civ. App. 1946).
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Owner Not Entitled to Recover an Enhancement in the Value of the Land Taken
due to the Proposed Improvement

In anticipation of the construction of a public improvement, the value of land
in the vicinity frequently rises before the actual taking is effected by condemnation.
Necessarily, there is some time lag between the announcement of the project or its final
financial approval, and acquisition of the property therefor or the start of construction.
Thus, the question arises whether this increment in the value of the land taken
for the improvement, due to the proposed construction, is an element to be considered

in arriving at just compensation.

The leading case affirming the general rule that the owner is not entitled to
recover an increase in the value of his land due to the proposed improvement is United
States v. Miller, 317 U.S. 369, 63 Sup. Ct. 276, 87 L.Ed. 336 (1943). There the
Government sought to condemn the property in question as a right-of-way for the
relocation of rail lines, which relocation was made necessary by flooding resulting from
construction of the Sacramento River Dam. Each valuation witness was asked to
state his opinion with regard to the market value of the land taken as of December
14, 1938, the date of the filing of the Government's complaint. Government counsel
objected to the form of the question on the ground that, since the United States had
become definitely committed to the project on August 26, 1937, the landowners were
not entitled to have any increment in value due to the Government's authorization of
or commitment to the project included in an estimate of value as of December 14, 1938,
the date on which the lands were taken.

In affirming the trial court, the United States Supreme Court declared:

The question then is whether the respondent’s lands were probably within the
scope of the project from the time the Government was committed to it. If
they were not, but were merely adjacent lands, the subsequent enlargement of
the project to include them ought not to deprive the respondents of the value
added in the meantime by the proximity of the improvement. If, on the other
hand, they were, the Government ought not to pay any increase in value arising
from the known fact that the lands probably would be condemned. The
owners ought not to gain by speculating on probable increase in value due
to the Government'’s activities.1?

Damages as a Result of the Exercise of the Police Power are Noncompensable

Private rights relative to highways may be regulated in many ways under the
police power without compensation, but if the action of the State amounts to a
“taking” of land, constitutional principles control, and the State must proceed by
condemnation. Unfortunately, the statement of the rule does not answer the question

12. 317 US. at 377, 63 Sup. Ct. at 281, 87 L.Ed. at 344.
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: involved, but, as noted in State Hwy. Comm’n v. Burk, 200 Ore. 211, 230, 265 P.2d
¢ 783, 792 (1954):

In general, the regulation of highway traffic is within the police power. This

includes the establishment of one-way streets, the establishment of traffic

lanes, regulations as to speeding and parking, regulations of abutting owners,

along with the general travelling public involving circuity of travel, as where

& . one living on a southbound divided street desires to go north, regulations
limiting permissible "U” turns, and changes in the highway system resulting

in the reduction or increase of the volume of traffic on the highway fronting L
the property of an owner.

Placing a dividing strip in the center of the street separating lanes of opposing
traffic has been upheld under the police power.*?

Eminent domain is the power of the State or sovereign to take or damage
private property for a public purpose on payment of just compensation. Police power
is the power of the State to restrict property rights, without paying compensation, by
regulations tending to promote the public health, safety, morals and general welfare.

The question usually involved where the police power is brought into play is,
how far can the sovereign proceed under the police power—where does the police
power end and the power of eminent domain begin? It has been well-stated that
police power is the power to restrict a property right because it is necessary.** Eminent
‘domain is the power to restrict a property right because it is useful.’® The question,

 therefore, is, when does the taking of a property right cease being useful and start
‘. being necessary?
Compensation is not required where only the police power is exercised. The
power of the State to regulate traffic without liability for payment of compensation
_allows, among other things, (1) diversion of trafic away from a business location,®
(2) prohibiting access or cross-overs between separated traffic lanes,'” (3) designating
one highway or lane to have right-of-way and its traffic to have precedence over inter-
secting highways, lanes, and traffic;’® (4) prohibiting left turns*® (5) prohibiting

13. Holman v. California, 97 Cal. App. 2d 237, 217 P.2d 448 (1950); City of Fort Smith v.
Van Zandt, 197 Ark. 91, 122 S.W.2d 187 (1938).
14. See City of Philadelphia v. Scott, 81 Pa. (31 P.F.S.) 80, 85-88 (1876).
& 15. See 11 McQUILLIN, Municipal Corporations, § 32.04 (3d ed. 1950).

: 16. Quin v. Mississippi State Hwy. Comm'n, 194 Miss. 411, 11 So. 2d 810 (1943); In re Appoint-
ment of Viewers, 344 Pa. 5, 23 A.2d 880 (1942); In re Board of Supervisors, 257 App.
Div. 1058, 13 N.Y.S.2d 730 (1939); Nelson v. State Hwy. Bd.,, 110 Vt. 44, 1 A.2d 689,
118 A.L.R. 915 (1938); City of Stockton v. Marengo, 137 Cal. App. 760, 31 P.2d 467 (1934);
People v. Gianni, 130 Cal. App. 584, 20 P.2d 87 (1933); Wolff v. City of Los Angeles,
49 Cal. App. 400, 193 Pac. 862 (1920); Elks v. Board of Comm'rs. 179 N.C. 241, 102 S.E. 414
(1920).

. 17. Jones Beach Blvd. Estate v. Moses, 268 N.Y. 362, 369, 197 N.E. 313, 316, 100 A.L.R. 487, 491
- (1935).
18. 42 C.J. Motor Vehicles § 48 (1927).
19. Cavanaugh v. Gerk, 313 Mo. 375, 280 S.W. 51 (1926).
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or regulating parking,?® (6) restricting speed, weight, size and character of vehicles
allowed on certain highways,* (7) prescribing one-way traffic,2? (8) creating a
cul-de-sac by closing a highway just beyond a tract of land, if access is left in one
direction to the general network of highways.?s On the other hand, as discussed below,
it has been held that closing of an intersection to eliminate a grade crossing of a
highway entitled property owners on the first block from the dead end thus
created to compensation.** 2

The “Cul-de-sac”’ Problem

Limited access highways often block streets which formerly intersected the high-
way but which, after construction, will terminate in a dead end at the highway,
creating what is known as a "cul-de-sac.” The cases are sharply divided on the question
whether the owner of property abutting on a street turned into a cul-de-sac is entitled
to compensation. Many of the authorities are collected in Bacich v. Board of Control,
23 Cal. 2d 343, 144 P.2d 818 (1943), where the court concluded that the right of access
extends in both directions to the next intersecting street, and stated that:

Many authorities and writers have either declared or intimated that the
creation of a cul-de-sac, that is, the blocking of access to the next intersecting
street in one direction, is compensable, although the access still exists in the
opposite direction to an intersecting street. In other words, the easement is of
that extent. (Citations omitted.) There are cases to the contrary (citations
omitted), but some of them are based upon a constitutional provision which
allows compensation for taking alone, no mention being made of a damaging.2®

As noted, there is considerable authority that the owners on the first block are
not entitled to compensation, either because their right of access has not been

20. State ex rel. Audrain County v. City of Mexico, 355 Mo. 612, 197 SW. 2d 301 (1946);

City of Clayton v. Nemours, 353 Mo. 61, 182 S.W.2d 57 (1944); Wilhoit v. Springfield, 237
Mo. App. 775, 171 S.W.2d 95 (1943); Kimmel v. City of Spokane, 7 Wash. 2d 372, 109
P.2d 1069 (1941); Rhodes v. Raleigh, 217 N.C. 627, 9 S.E.2d 389, 130 A.LR. 311 (1940).
See also Grimes, The Legality of Parking Meter Ordinances and Permissible Use of Parking
Meter Funds, 35 Cal. L. Rev. 235-51 (1947).

21. Wilbur v. Newton, 301 Mass. 97, 16 N.E.2d 86, 121 A.L.R. 570 (1938); People v. Linde,
341 I1l. 269, 173 N.E. 361, 72 A.LR. 997 (1930); State v. Swagerty, 203 Mo. 517, 102 S.W.
483 (1907). See also 40 C.J.S. Highways § 233 (1944); 25 Am. Jur., Highways § 267
(1940); 5 Am. Jur., Automobiles § 48 (1936).

22. Cavanaugh v. Gerk, supra note 19, Jones Beach Blvd. Estate v. Moses, supra note 17. See
also 5 Am. Jur., Automobiles § 49 (1936); 42 C. J. Motor Vebicles § 46 (1927).

23. Wilson v. Kansas City, 162 S.W.2d 802 (Mo. 1942).

24. Bodemer v. County of Northampton, 101 Pa. Super. 492 (1930); ¢f. In re Vacation of
Melon St., 182 Pa. 397, 38 Atl. 482 (1897).

25. Bacich v. Board of Control, 23 Cal. 2d 343, 144 P.2d 818 (1943); People v. Ricciardi, 23
Cal. 2d 390, 144 P.2d 799 (1943). However, the better reasoning is to be found in the
dissenting opinions. Perhaps the statutory definition of property in California (Cal. Civ.
Code, §§ 658-62, as set out in the Ricciardi opinion) creates new property rights which would
not exist at common law.

26. 23 Cal. 2d at 352-54, 144 P.2d at 824-25.
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impaired, or because impairment has been accomplished through exercise of the police
power.??

Circuity of Travel is Generally Held to be Noncompensable

Circuity of travel generally is held to be noncompensable.?® The claim for such
damages generally arises where the location of the highway is changed, and where the
traffic flow is regulated through exercise of the police power such as where median
strips are constructed.

Removal Costs are Noncompensable

The condemnation of property frequently puts the owner or the lessee to the
expense of moving his personal property or business from the land. Such removal
costs generally are held to be noncompensable.?® A taking does not include personal
property not affixed to the land, and damage for injury to it or the expense of
moving it are noncompensable. This is true whether the condemnee is an owner
or a tenant. In United States v. 40.558 Acres of Land, 62 F. Supp. 98 (Del. 1945),
compensation was not allowed to a farmer who was required to move and dispose of his
livestock, machinery, etc., “within a matter of hours.” The court held that:

There may be no separate compensation for claimant’s losses upon sale of live-
stock, farming tools, machinery and equipment, deprivation of “profits and
emoluments,” the cost of moving, or the items going to show "loss of business
or occupation.”? (Emphasis supplied.)

In some States the cost of removal of personalty is allowed by statute, and the
decisions have not been unanimous in denying compensation for removal costs.
Some courts have allowed recovery generally on the construction of a statute or
constitutional provision, but occasionally on the ground that removal costs should be
allowed.3* Typical of these cases is Oil Fields & S.F. Ry. v. Treese Cotton Co., 78 Okla.
25, 187 P. 201 (1920), where the cost of removing a cotton gin and setting it up
in another location was considered a proper element of damage to be considered.

27. New York, C. & St. L. R.R. v. Busci, 128 Ohio St. 134, 190 N.E. 562 (1934); In re Hull,
163 Minn. 439, 204 N.W. 534 (1925); Freeman v. City of Centralia, 67 Wash. 142, 120
Pac. 886 (1912).

28. Circuity of travel is non-compensable: Dougherty County v. Hornsby, 213 Ga. 114, 97 S.E.2d
300 (1957); Iowa State Hwy. Comm’'n v. Smith, 248 lowa 869, 82 N.W.2d 755 (1957);
Turner v. State, 213 Md. 428, 132 A.2d 455 (1957); Brady v. Smith, 138 W.Va. 259, 79
S.E.2d 851 (1954); Wilson v. Kansas City, supra note 23. These cases hold contrary to the
rule in Alabama, as expressed in Pike County v. Whittington, 263 Ala. 47, 81 So. 2d 288
(1955), and followed in Blount County v. Campbell, 268 Ala. 548, 109 So. 2d 678 (1959),
and Blount County v. McPherson, 268 Ala. 133, 105 So. 2d 117 (1958).

29. See Annotations in 156 A.L.R. 397 (1945), 90 A.LR. 59 (1934), 41 A.L.R. 1026 (1926),
and 34 ALLR. 1523 (1925). See also I ORGEL, Valuation Under Eminent Domain, § 69
(2d ed. 1953).

30. 62 F. Supp. at 101:

31. 1. ORGEL, supra note 29, § 69 and cases cited therein.
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Some things which appear to be personal property can become real property for
which damages may be collected. In In re Slum Clearance of Detroit, 332 Mich. 485,
52 N.W.2d 195 (1952), the condemnee had huge vats of chemicals and molten metal
which were used in electroplating, and since they could not be moved to another
location, the court considered them a part of the real estate as a fixture and allowed
compensation therefor.

Loss of Business, Profits and Goodwill are Generally Noncompensable

An established business or “goodwill” has never been held to constitute property
in a constitutional sense. The interruption of business, the removal thereof a consider-
able distance away, and the consequent loss of the greater part of the customers of the
business are not compensable. In United States v. General Motors Corp., 323 U.S. 373,
65 Sup. Ct. 357, 89 L.Ed. 311 (1945), the court laid emphasis on the noncompensable
loss by stating that value of “goodwill,” injury to the business, or proof of value
peculiar to the owner, “must be excluded from the reasoning.” Most States have been
uniform in holding that loss of profits, whether present or future, are noncompensable.
Efforts to obtain compensation for these elements of damage have been a source of
challenge and concern to courts and lawyers, particularly during the past several
years. In Stephenson Brick Co. v. United States ex rel. TVA, 110 F.2d 360 (1940),
the Fifth Circuit Court of Appeals dealt with land taken under the TVA Act. A
portion of a brick plant on the south bank of the Tennessee River at Decatur,
Alabama, was taken, so that in the words of the court:

The severance of the part taken did destroy the usefulness and value of the
plant, so that what remained had the value only of disorganized land and
buildings, and the machinery comprised in the plant had only the value of such
second-hand property.3?

The court held: .

That the plant was making money may be considered in fixing its value for
sale, but the business is not to be valued as such, nor is any loss of future
profits to be compensated.3?

The court further held that: .

What it would cost to reproduce the plant, less a fair depreciation, may be
considered.

The owner is entitled to be compensated not only for the separate value of
the land taken, but also for the loss in value of the remainder of the tract
in the use that was made of it at the time of the taking.34

32. 110 F.2d at 101. ,
33. Ibid.
34. Ibid.
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Some States have adopted statutes which allow recovery for the loss of business
or goodwill. Naturally, in such cases the statutory requirements must be followed
and applied by the court.?3

Resourceful counsel frequently find other channels to present the income and
profits derived from the business which is being disturbed or destroyed by the taking.
Illustrative of the narrow distinctions sometimes drawn is City of St. Louis v. Paramount
Shoe Mfg. Co., 237 Mo. App. 200, 168 S.W.2d 149 (1943), which involved a partial
taking of lands presently in use and lands held for future expansion. The court
admitted extensive evidence as to (1) hindrance of the expansion, and (2) the
special adaptation of the land to the use to which it was being put. This ruling made
admissible practically all of the evidence as to the business condition.

In City & County of Denver v. Quick, 108 Colo. 111, 113 P.2d 999 (1941),
the Supreme Court of Colorado stated that: \

Evidence of the character and amount of the business conducted upon the
land may be admitted as tending to show one of the uses for which the land
is available.3¢

Temporary Blockade of Street or Highway

Damages cannot be recovered for injuries to business or for temporary loss of
the use of property during the construction of a public improvement, if the work is

prosecuted with reasonable diligence. In Thompson v. City of Mobile, 240 Ala.

1523, 199 So. 862 (1941), the plaintiff operated a general produce and vegetable

business and as a part of his business it was necessary to have free access to the building
from the street, for loading and unloading produce and vegetables. The city blockaded
this street from April 1st to November 30th—eight months—to construct a sewer and
to repair the street following such construction. The Alabama Supreme Court held
that there was no liability in such a case, observing that a city was not liable for any
consequential damages to private property resulting from the construction of duly
authorized public improvements, where there has been no negligence and where there is a
temporary inconvenience and resulting loss of trade. A different result may be reached

where the injuries are of a permanent nature.®

Where Property Has Been Used Unlawfully

There are cases where the landowner has used his property for a number of years
in violation of statute or ordinance, which has not been rigidly enforced, and where

35. Baker v. State, 176 Misc. 928, 29 N.Y.S.2d 623 (Ct. Cl. 1941); Oldfield v. City of Tulsa,

170 Okla. 329, 41 P.2d 71, 98 A.L.R. 953 (1935).

~ 36. 108 Colo. at 115, 113 P.2d at 1001 (quoting from 2 NICHOLS, Eminent Domain, § 446 at

p. 1173 (2d ed. 1917).
37. See cases cited in Thompson v. City of Mobile, 241 Ala. at 529, 199 So. at 867.
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the owner then claims damages incident to such use when the land is sought to be
acquired in condemnation. Illustrative of such cases is Hammer v. City of Dallas, 273
S.W.2d 646 (Tex. Civ. App. 1954), where the landowner used “head-in” parking
in connection with his business, in violation of a city ordinance. The court properly held
that there was no allowable compensation for the loss of this parking to his business in
a partial taking. These cases frequently arise where service station operators have been
permitted to service customers’ cars within a right-of-way area which is required when
the highways is widened, or when the operator is required to cease servicing such
customers’ cars as a safety factor.

Enhancement

Frequently, construction of the proposed improvement will result in benefit
to the property involved. One of the principal problems in such instances is whether
the benefits flowing from construction of the project should be off set or deducted from
the value of the land taken or damage to the remainder, or both. When only part of a
parcel is taken in eminent domain proceedings, and the value of the remainder is
enhanced, justice requires that the acquiring agency should be credited with such
enhancement by having the value of the benefits deducted from the value of the land
taken and damages to the remainder, or only from the latter, depending upon the
constitutional provisions, statutes or decisional law of the particular jurisdiction.

To a varying extent, practically every' jurisdiction in the United States permits
set off of benefits. There is a great diversity of opinions among the various States as
to the extent to which enhancement may be used to set off the value of the part taken
and damage to the remainder.

To the extent to which constitutional provisions permit legislative discretion to act,
the statutes of the various States governing eminent domain must furnish the answer
to the question whether and to what extent enhancement is permitted. The Constitution
of the United States contains no prohibition against allowing enhancement to be
deducted in arriving at the just compensation to be paid, and in Bawman v. Ross, 167
U.S. 548, 17 Sup. Ct. 966, 42 L.Ed. 270 (1897), the Supreme Court held that no such
prohibition could be implied. In McCoy v. Union Elevated R.R., 247 U.S. 354, 38 Sup.
Ct. 504, 62 L.Ed. 1156 (1918), the Supreme Court held that the Fourteenth Amend-
ment, which prohibits the taking of private property without due process of law and,
consequently, without just compensation, does not restrict the power of the States to
regulate the question whether benefits should be set off against or deducted from
damages or compensation in eminent domain proceedings. '

The courts generally group benefits into two categories—general or special. In 3
NICHOLS, Eminent Domain, § 8.6203 (3d ed. 1950), the difference is summarized as

follows:
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General benefits are those which arise from the fulfillment of the public
object which justified the taking, and special benefits are those which arise
from the peculiar relation of the land in question to the public improvement.

The distinction between general and special benefits is often hazy and given more
discussion than actual effect by the courts. The distinction becomes relevant, however,
when courts designate the type of benefit to be set off against damages or compensation.
Jurisdictions throughout the United States may be grouped into the following five
categories in relation to the manner in which they handle benefits:

(1) Benefits cannot be considered.

(2) Special benefits may be set off against damages to the remainder, but not
against the value of the part taken.

(3) Benefits, whether general or special, may be set off against damages to the
remainder, but not against the value of the part taken.

(4) Special benefits may be set off against both damages to the remainder and the
value of the part taken.

(5) Both general and special benefits may be set off against both damages to the
remainder and the value of the part taken. )

A more exhaustive treatment of this subject may be found in an excellent Anno-
tation in 145 A.L.R. 7 (1943), or in Bishop & Phelps, Enhancement in Condemnation

Cases, 13 Ala. L. Rev. 123 (1960).

Limited Access Highways—Deprivation of Access

All of the appellate courts (Alabama excepted)3®® which have been called upon
to determine the issue have held that, where the landowner had a pre-existing right
of access to an existing highway, the mere fact that a limited access highway is built
adjacent to his property will not create in him a right of access to the new highway
which the State must then condemn.®® The general rules applicable to limited access

highways may be summarized as follows:

(1) Where an expressway is constructed on a new right-of-way, the courts have
uniformly held that the abutter is not entitled to compensation for a right

38. Pike County v. Whittington, 263 Ala. 47, 81 So. 2d 288 (1955), followed in Blount
County v. Campbell, 268 Ala. 548, 109 So. 2d 678 (1959), Blount County v. McPherson,
268 Ala. 133, 105 So. 2d 117 (1958).

39. California—Schnider v. State, 38 Cal. 2d 439, 241 P.2d 1, 43 A.L.R.2d 1068 (1952); City of
Los Angeles v. Geiger, 94 Cal. App. 2d 180, 210 P.2d 717 (1949). Idaho—State v. Fonburg,
80 Idaho 269, 328 P.2d 60 (1958). Kentucky—Smick v. Commonwealth, 268 S.W.2d 424
(1954). Mississippi—Collins v. Mississippi Hwy. Comm'n, 233 Miss. 474, 102 So. 2d
678 (1958). Missouri—State v. Clevenger, 365 Mo. 970, 291 S.W.2d 57 (1956). New York
—Robinson v. State, 207 Misc. 325, 137 N.Y.S.2d 673 (Ct. Cl. 1955). Oregon—State Hwy.
Comm'n v. Burk, 200 Ore. 211, 265 P.2d 783 (1954). Washington—State v. Calkins, 50
Wash. 2d 716, 314 P.2d 449 (1957). Wisconsin—Carazalla v. State, 269 Wis. 593, 71
N.W.2d 276 (1955).
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CHAPTER 6

General and Special Benefits

CLIFTON W. ENFIELD

Minority Counsel, Public Works Committee
House of Representatives

and

WILLIAM A. MANSFIELD

City Attorney,
City of Medford, Oregon

[Editor’s note: This chapter had been originally prepared by the authors while employed
with the Oregon State Highway Department. It has subsequently appeared in the October
1957 issue of the Appraisal Journal and in the text, CONDEMNATION APPRAISAL PRACTICE,
both published by the American Institute of Real Estate Appraisers of the National Associa-
tion of Real Estate Boards. Grateful acknowledgement is made to the authors and the
Institute for their kind permission to reproduce.

The editor also wishes to note that the footnote section of this chapter is quite
extensive, and because of the many explanatory remarks and amplifications is worthy of
careful and close attention in its own right.}

Before delving into the law of benefits in public land acquisition, examination
should first be made of this thing called benefits to determine why it is important.
Briefly, when a public authority takes (or damages) private property, it is required to pay
compensation for that taking (or damaging), but it may, in certain instances, show that
the remaining property of the owner will be specially benefited as a result of the proposed
project for which the taking is necessary. To the extent of these special benefits,

the public authority may set-off or mitigate the amount of payment.

An example of the application of the law of benefits is where the public takes land
for highway purposes, and the project as constructed results in more desirable drainage
of the owner’s remaining land. Such effect upon the remaining land is considered a
special benefit, and to the extent allowed by the law of the particular jurisdiction the
benefit may be used to lessen the amount of compensation to be paid to the owner.!

Obviously, it is important that highway officials recognize and use the concept of
benefits, for thereby much needed highways may be built with greater economy to the
public. While, of course, a public officer is bound to consider the rights of the land-
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Actual Benefits

The third test, the requirement that the project for which a part of one parcel is
taken must necessarily benefit the other parcel, seems obvious. Thus, even though an
adjoining tract has the same title and is used together with the tract from which a part
is taken, benefits may nevertheless not be deducted if the project does not in fact benefit
the adjoining parcel.

GENERAL VS. SPECIAL BENEFITS

Comment will first be made on benefits without distinguishing between the classes.
In order to be deductible at all, the benefit must be something more than conjectural or
speculative,® and must effect the market value of the land,?* rather than the necessities
of the owner.?? v

In addition, the benefit must be caused by, or flow from, the improvement for which
the taking is made,?® although when there is a general plan of improvement the benefit
which flows from the entire plan may be deducted.?¢ ‘

The reason for distinguishing between general and special benefits is that a ma-
jority of jurisdictions preclude the setting off of general benefits,?® with many cases
repeating the rule.?¢

Although it means little to give a rule distinguishing the two, one distinction is
that benefits which are “peculiar to the estate of the owner'" are special, whereas benefits
“which are common to [or are shared by] the public” are general.?”

What are the reasons for limiting the deduction to special benefits? The reason
most frequently given is based on the equality of benefits and burdens between the
condemnee and his neighbors. The argument is that the neighbors of the condemnee
share the general benefits which flow from the improvement, but since no part of their
land is taken, they are not required to pay for those benefits (except, of course, as a
taxpayer of the condemning body). Thus, it is said that it is unfair for the condemnee
to bear his share when his neighbors are not so required.?®

Geographical Standard

Writers and courts have classified benefits according to the “‘geographical stand-
ard,”?® whereby benefits are determined to be general or special depending on the size
of the area which they affect. Under this classification a benefit is distinguished as: a.
“community benefit,” or one benefiting the entire community; 4. a “‘neighborhood
benefit,” or one affecting only the immediate neighborhood; or ¢. an “individual
benefit,” which, of course, affects only one tract of land.3°

It is quite uniformly held that community benefits are general ®

As to neighborhood benefits, there is a split of opinion,* some jurisdictions calling
them special,3® and others denominating them as general benefits.®¢
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An individual benefit, or one which is peculiar to a single tract, is special and
deductible.?s

Physical Benefits

It is quite clear that where the benefit physically affects only the land of the
condemnee it is a special benefit.* While the law is clear that a direct and physical
benefit is special 37 it is not always easy to determine whether the benefit is direct and
physical 38

Nonphysical Benefits

Nonphysical benefits usually arise in the form of an increase in the market value of
the remaining land. There is inconsistency in the several jurisdictions as to whether a
nonphysical benefit is special. In some of the cases they are deductible as special bene-

fits;*® whereas, some cases announce that the benefit must be physical.+°

Market Value

Writers sometimes refer to the market value test in determining whether a benefit
is deductible.#

Most right-of-way personnel are well aware of the classic measure of damages in
partial takings, viz., the “before and after rule.” To apply that test without qualification
requires the jury to examine the market value of the property both before and after the
taking, the difference being the compensation to be paid. In so far as that test is
applied without qualification the result is that benefits, both general and special, are
deducted,*? as well as adding both legally compensable and noncompensable damages.

Some courts will require that market value be enhanced as a prerequisite to naming
a benefit as special, but the fact that market value is enhanced is not conclusive—rather
other tests are used.*® In other jurisdictions, the market value test seems to be con-

clusive.4¢
1

The Subjective Test

It is quite disheartening to say that we have no clear cut method by which to
determine whether a benefit is general or special, but it is submitted that such is the
fact. It is admitted that in some cases with the aid of the market value test or the geo-
graphical classification or the physical v. nonphysical test, and armed with the pro-
nouncements of the local court of last resort, a determination can be made that a given
benefit is special or general. When, however, one is floundering in the area between the

‘two (and it is a wide area), he does well to be able merely to present a reasonable argu-

ment in support of his contention.
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One of the reasons for the difficulty in distinguishing the two is caused by the
courts denominating a benefit as general after they have first determined that it does
not qualify as a benefit at all.4

Secondly, there are a good many instances where the public improvement is, under
the court’s reiterated (but not necessarily followed) rules, both a general and a special
benefit.4¢ The court will determine whether the benefit should be deducted and then
throw the spotlight where it wishes in order to support its decision.

SPECIAL BENEFITS SET-OFF RULES

It will be recalled that when there is a partial taking, the compensation is measured
by the value of the land taken and the damages to the residue. The question is
whether the deductible benefits can be set-off against both, which could conceivably
result in a net compensation of zero, or whether the benefits are limited to being
set-off against the damages to the residue only.*” Many of the States which do not
allow set-off against value of the land taken base their rule on the constitutional require-
ment that property should not be taken without compensation and that compensation
means money—not benefits.#® It is submitted that such reasoning is somewhat questionable
(except, of course, where a constitutional provision specifically provides for the rule),
because as a matter of “basic justice” the damages to the remainder are as necessary to
compensate a landowner as the value of the part taken; and if it is bad to set-off .
benefits against the value of the part taken, then arguably it is equally bad to set-off
benefits against the damages to the residue. b

Of the jurisdictions in which the set-off rule is reasonably clear, 9 States and
the Federal courts allow set-off of benefits against both the value of the land taken and
the damages to the residue;*® whereas, 18 States allow set-off of benefits only against
the damages to the residue.’® Four States apparently do not permit benefits to be set-off
at all,3! and in 17 States the law is not clear as to what elements of value or damages
benefits may be set-off against.52

PERMANENCY OF BENEFITS

As can well be imagined, condemnees occasionally worry about the permanency of
the benefits for which they are about to pay. Everyone realizes that public works will
not last forever, and further, there is always the possibility that changes will be made to
fit changing conditions.

To begin the discussion, recitation is made of the well known rule that in the
absence of special damages an abutting property owner has no right to compensation
for the vacation of a street or highway and that loss of business or diversion of traffic

is' not a compensable damage.*




There are cases, however, which indicate that deductions cannot be made for
benefits unless the condemnee has a legal right to the continuance of that benefit,
or conversely, the right to compensation for its loss.*4.

Does this mean that when deductions have been made for benefits the landowner
has a vested right to the continuance of these benefits? This is an important matter
to consider before embarking on a crusade for the deduction of bigger and better
benefits.53

No attempt is made to cut the Gordian knot but only to suggest a rule which, if
followed, will go a long way to throw light on the problem. The rule followed by many
jurisdictions is that in deducting benefits, there need not be a legal right to compel
the continuance of the benefit; but instead the benefit need only increase the market
value of the remaining land,’® with the degree of permanency of the benefit being
reflected in the amount of increased market value. ’

The important corollary of this market value (as opposed to legal right) principle
is that it precludes all possibility of the condemnee gaining a vested right by virtue
only of a benefit having been "deducted.” This theory has support,’” and it is felt
that it would be advisable to urge it in those jurisdictions which presently do not adhere
to it. Not only is the rule favorable to highway departments, but it is submitted that it
is sound law.58 N

The rule that a benefit to be deductible need not be legally enforceable to infinity
has been noted with enthusiasm. Does the rule precluding the settirig off of
speculative benefits®® conflict with the market value principle? It is thought not, although
it is submitted that the difference is only one of degree. Thus, to weld the two rules
together, the fact that a benefit is not legally enforceable does not prevent it from
being set-off; but at some point a benefit can become so speculative as to not be
deductible at all, even though it still has some effect on market value.

. PLEADING SPECIAL BENEFITS IN CONDEMNATION

As N final topic, examination should be made of the problem of pleading special
benefits in condemnation proceedings. There is a dearth of material on this subject;
nevertheless, it is a necessary consideration for those who intend to pioneer in the field
of special benefits, and it merits attention.

Generally, the condemnee has the burden of proving damages to the remainder of
the tract,® and the condemner bears the burden of proving special benefits.® It would
seem in view of the general rule that he who has the burden of proof also has the duty
to plead,®? that such duty is on the condemner.

There are two Oregon cases which are of some assistance. IIn Schmidt v. City
of Portland, the court came close to stating that the condemner must plead special bene-
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fits;® and in Portland-Oregon City Ry. Co. v. Penney, the court intimated that it was the
duty of the condemner to plead special benefits in detail.®¢

Seemingly contra is Rowrke et al., v. Holmes St. Ry. Co.,*® where the court held
that the defendant-condemner could introduce testimony concerning special benefits
without so pleading. The court stated that benefits “"were an ingredient . . . of the
plaintiff's measure of damages,” and therefore could be shown under the issue of compen-
sation.®

The same reasoning prevails in Smith v. City of Greenville.*” -The court held that
since the benefit rule was prescribed by law, benefits became “an ingredient in [plain-
tiffs'’] measure of damages” and thus could be shown under the city's general denial
without the necessity of special pleading.®® ‘

It would be desirable to furnish more answers and less supposition on this matter
of pleading, but under the present state of the law the door can merely be opened.

FOOTNOTES

1. See Washburn v. Milwaukee, ezc., R. Co., 59 Wis. 364, 18 N.W. 328 (1884).

2. Guyandotte Valley Ry. Co. v. Buskitk, 57 W. Va. 417, 50 S.E. 521 (1905). See also
syllabus by court in Housing Authority v. Iron Works, 91 Ga. App. 881, 87 S.E.2d 671 (1955).

3. 4 NICHOLS, Eminent Domain § 12.21 (3rd ed. 1951).

4. In discussing the three tests it is well to note that generally the same law which determines
whether severance damages apply to a certain tract also determines whether benefits to that
tract may be deducted. In support of this, see Note, 145 A.L.R. 117, footnote 330 (1943), and
Re Queen Anne Blvd., 77 Wash. 91, at 105, 137 Pac. 435, at 441 (1913), where the court said
“In the text of 15 Cyc. p. 768, it is said: "The benefit resulting to one lot or tract from an
improvement cannot be set off in determining the compensation or damages due to the same
owner for the taking or injuring of a separate and distinct, although contiguous, tract.” . . .
It is, in principle, the same as where resulting damages are sought 1o a tract of land not a part
of the tract from which appropriated land is taken. That is, in each case, it is only the tract
of land physically invaded that is to be considered in assessing either damages or benefits.”
(Emphasis added.)

5. Note, 145 ALR. 115 (1943).

6. Mclntyre v. Board of County Commissioners, 168 Kan. 115, 211 P.2d 59 (1949). In that
case husband and wife each owned a tract, the two tracts being contiguous and farmed together
as one umit. Land was taken from one of the tracts for road purposes and the court held that
the other tract was not part of the residue. In State ex rel. Wirt v. Superior Court, 10 Wash.2d
362, 116 P.2d 752 (1941), three individuals were each separately record owners of a quarter
section, all three tracts being farmed as one unit. Condemnor took a strip out of one of
the tracts and the other two tract owners moved for intervention in order that they might get
severance damages. The court (after disposing of the intervenors’ contention that a parol
document providing for equitable ownership by the three of the entire three tracts as tenants
in common was effective as against the condemnor) held that severance damages are limited so
as to not apply beyond property held under the same title as that taken.

7. In Tilman v. Lewisburg, efc., R. Co., 133 Tenn. 554, 182 S.W. 597 (1916), the Tillmans,
husband and wife, owned a large tract as tenants by the entirety; and Mrs. Tillman owned in
severalty a smaller adjoining tract (actually the tracts were separated by a public road but the
court specifically declined to rest the decision on that ground), the two tracts being farmed
together as one unit. The railroad company condemned a strip through the larger tract and
Mrs. Tillman asked for severance damages to the smaller. The court refused her request and
held that in order to recover, the two tracts must be held under the same title. The court
hypothesized that if it held otherwise and if a strip were taken out of a tract which was held
in common by ten persons, and each of those persons owned an adjoining tract, each could
recover severance damages to his adjoining tract.
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This requirement of holding under identical title does not require identical derivation
of title. Thus, where two tracts are held in fee by the same person but are held under
different deeds from different grantors, the unity of title rule is satisfied. See Baetjer v. United
States, 143 F.2d 391 (CCA1 1944).

Also germane are: Potts v. R.R. Co., 119 Pa. 278, 13 Atl. 291 (1888); Duggan v. State,
214 lowa 230, 242 N.W. 98 (1932); and Glendenning v. Stahley, 173 Ind. 674, 91 N.E.
234 (1910). In the latter case the court stated at page 683: "It is settled that in determining
the amount of special benefits or damages sustained by ony one proprietor, all land belonging
to him lying in a continguous body and used together for a common purpose will be considered
as one tract of farm, without regard to governmental subdivisions. . . . This principle cannot
be extended to cover lands owned by different proprietors, although contiguous and used under
one management for a common purpose. One person may not recover damages sustained by
another, and manifestly special damages suffered by one proprietor could not be compensated
by benefits accruing to another.”

State Highway Commission v. Dodson, 207 Miss. 229, 42 So.2d 179 (1949); People v. R.R.
Co., 32 Cal.2d 406, 196 P.2d 570 (1948); 29 C.J.S., Eminent Domain § 140; 18 Am. Jur.,
Eminent Domain § 270. Note that these cases involve the question of damages, but the
principle is the same. See also the excellent dissent in City of Chicago v. Equitable Life
Assurance Society, 8 I11.2d 341, 134 N.E.2d 296 (1956). .

137 Cal. App. 760, 31 P.2d 467 (1934).

Note in the Marengo case that the question of what constitutes a single parcel was stated to
be a question of law to be determined by the court.

18 AM. JUR., Eminent Domain § 270.

Note 9, supra.

See Note, 6 A.L.R.2d 1201 (1949). .
Wilcox v. St. Paul, esc., R. Co., 35 Minn. 439, 29 N.W. 148 (1886). The thinking in the
Wilcox case was that the division into separate lots was presumably done for a purpose and
that such plat lines should not be put asunder unless evidence is brought forth to rebut.
This rule was followed in Re Queen Anne Blvd., 77 Wash. 91, 137 Pac. 435 (1913).

67 Ore. 102, 134 Pac. 1024 (1913).

The matter of what evidence would be necessary to rebut the presumption of separateness is
also discussed in Re Queen Anne Blvd., 77 Wash. 91, 137 Pac. 435 (1913). Perhaps
evidence of past unity of use could be introduced as tending to show adaptability.

L. & N. R. Co., v. Chenault, 214 Ky. 748, 284 S.W. 397 (1926). The same court three years
later appears to have backed down from that position, although not admittedly. In L. & N. R.
Co., v. Hargis, 230 Ky. 806, 20 S.W.2d 991 (1929), the court considered an entire farm as
a unit for the purpose of severance damages despite the fact that part of the acreage was
across a county road. See also White v. Metropolitan, etc., R. Co., 154 Ill. 620, 39 N.E. 278
(1894), where the court in effect stated that physical disconnection by a public street made two
tracts as separate despite unity of use.

143 F.2d 391 (CCA1 1944).

In that case the condemnees, trustees of a sugar producer’s trust, owned two tracts on the
island of Vieques, which is ten miles distance from Puerto Rico. The two tracts were six
miles apart and might be called the “central tract” and the “east tract.”” On the “central tract”
were located the dock facilities which were used in transporting the products from both tracts
to the island of Puerto Rico where condemnees owned more land devoted to the raising and
refining of sugar. U. S. took the entire “east tract” and part of the “central tract” leaving,
however, the part of the “central tract” on which was situated the dock facilities.

Condemnee contended that the properties on both islands were devoted to an unified use and
that severance damages should be allowed for diminution in value of the remaining land on
Vieques and Puerto Rico.

The court held that physical separation will not in itself preclude other tracts from
being considered part of the residue. The court explained that unity of use or “integrated
use” is the test and that physical separation is material, but only insofar as it is probative
on the principle question. Thus, a great distance between two tracts tends to show that the
two tracts in fact are not used as one, but is not conclusive.

It is also interesting to note that the court did not require a present unity of use but
seemed to feel that a probability of future integrated use would suffice.

See also United States v. Powelson, 118 F.2d 79 (CCA4 1941).
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Amory v. Commonwealth, 321 Mass. 240, 72 N.E.2d 519 (1948). In Denver v. Joint Stock
Land Bank v. Board of Commissioners, 105 Colo. 366, 98 P.2d 283 (1940), condemnor
took strip for highway out of large agricultural tract. At the trial condemnor gave evidence
to show that the highway would make the tract more accessible so as to enable the division of
the tract into small agricultural units at a “profit.”” The court held the admission of such
evidence error since there was no showing that there would be a demand for such subdivision
within the reasonable future.
See People v. McReynolds, 31 Cal. App.2d 210, 87 P.2d 734 (1939).
See Tyson Creek R. Co., v. Empire Mill Co., 31 Idaho 580, 174 Pac. 1004 (1918).
Arguably, however, these are mere words without meaning since normally a benefit to an owner
who is using the land for its highest and best use automatically results in an increase to the
market value of the land. See also 3 NicHoLS, Eminent Domain § 8.6201 (3rd ed. 1951).
In City of Atlanta v. Nelson, 142 Ga. 324, 82 S.E. 899 (1914), the owner of property
affected by a change in grade was suing to recover damages. The trial was held several years
after the construction of the viaduct which changed the grade, and the court on appeal
commented that it would be proper for the city to show an increase in travel past the
landowner’s property, but that this evidence should be limited in time so as to properly
reflect increase caused by the construction. Thus, the evidence could not encompass such an
extended time after the construction so as to possibly include increase in travel due to other
causes. See also Note, 145 A.L.R. 110 (1943).
18 AM. JUR., Eminent Domain § 297. It is not necessary, however, that the benefit low solely
from the improvement on the land taken. See, for example, Louisiana Highway Commission v.
Grey, 197 La. 942, 2 So.2d 654 (1941), where State took a strip out of defendant's farm
land in order to construct a new highway. The court allowed a deduction of benefits stemming
from the increased market value of the remaining abutting land. In that case it can be seen
that the benefit did not flow solely from the improvement on the land taken from defendant,
since if it had not been for the other connecting sections of highway there would be no
market value increase to defendant’s remaining land.
29 c.j.s., Eminent Domain § 183; Note 145 A.L.R. 40 (1943).
Denver Joint Stock Land Bank Co., v. Board of Commissioners, 105 Colo. 366, 98 P.2d
283 (1940); Schwartz v. City of New London, 20 Conn. Sup. 21, 120 A.2d 84 (1956); City
of Corsicana v. Marino, 282 S.W.2d 720 (Tex. Civ. App. 1955). Contra, see Carazalla v.
State, 269 Wis. 593, 70 N.W.2d 108, 71 N.W.2d 276 (1956) (as to highways apparently
based on statute); Gallimore v. State Highway and Public Works Commission, 241 N.C.
350, 85 S.E.2d 392 (1956); (as to highways, apparently based on statute); Board of
Commissioners v. Gardner, 57 N.M. 478, 260 P.2d 682 (1953). (The rule enunciated was
based on construction of constitution, statute, and necessity of saving the public funds.) The
above list showing the contra rule is not intended to be comprehensive.
See Petition of Reeder, 110 Ore. 484, 222 Puc. 724 (1924).
Petition of Reeder, supra.; Prudential Insurance Co., v. Irrigation District, 139 Neb. 114, 296
N.W. 752 (1941). This thought is rejected by the courts which allow general benefits to be
set-off. Although most of the decisions which announce the rule of deduction of general, as
well as special benefits involve a construction of statute or constitution, the thought is some-
times advanced that the landowner is in fact receiving the general benefits, that they are real
benefits and that he cannot, therefore, be heard to complain just because some other person
not a party to the proceeding is receiving a windfall. See Young v. Harrison, 17 Ga.
30 (1855); McCoy v. Union Elevated R. Co., 247 U.S. 354, 62 L.ed. 1156, 38 S.Ct. 504 (1918).
The theory of deducting only special benefits exhibits a desire to financially equate all
landowners in a benefited area, Jones v. City of Clarksburg, 84 W.Va. 257, 99 S.E. 484
(1919), and because of this it is submitted that it is quite unrealistic. To be consistent, such
idealism would require an adjustment between the condemnor and all noncondemnees who
were specially benefited by the project. This means, then, that any landowner who is specially
benefited by the project, even though he had no land taken from him, should be required
to pay for the same much like the taxation of an assessment—such is not done under
eminent domain. To go further in reducing this to complete consistency, all individuals who
are benefited in any way should be required to pay their fellow nonbenefited taxpayers for such
benefit in order to expand this “island of equity” to the full extent of the condemning unit.
Our system of justice embodies the idea that when one unit, whether it be human,
corporate or political, is in litigation with another, the tribunal can do no more than create
justice between the parties to the proceeding; where the condemnee has received, he should
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pay his benefiactor (in the form of a deduction) and should not be heard to complain that some
third person received but was not required to pay.

145 A.L.R. 49 (1943).

State v. Pope, 228 Mo. App. 888, 74 S.W.2d 265 (1934). It can be readily scen that such
classification is necessarily quite arbitrary in view of the lack of precise definition between the
“community” and the “neighborhood” types. Indeed, fact situations could be conceived in
which the benefit could be easily fit into each of the three classifications. For example, a main
highway through a small town could be reasonably argued to benefit the community, or the
neighborhood or an abutting landowner.

145 A.LR. 50 (1943).

In Mantorville Ry. Co., v. Slingerland, 101 Minn. 488, 112 N.W. 1033 (1907), the
court denominated the benefit which a landowner would get by virtue of the railway company
bringing transportation facilities to his stone quarry a community benefit, and from there, of
course, reasoned that the benefit was general.

See also, City of Corsicana v. Marion, 282 S.W.2d 720 (Tex. Civ. App. 1955),
where the city took a strip from defendant’s residence for street-widening purposes. The
opinion did not state what the contended benefit to defendant’s property consisted of, but it
was indicated that the whole of the evidence showed that any benefit to defendant would have
been shared by all in the community and thus not deductible. Quaere: Is it not just as
possible that the benefit to defendant in this case was actually a neighborhood benefit?
Did not the court first determine that it was not deductible and then summarily denominate it
a community benefit?

Note, 31, supra.

In Koelsch v. State Highway Commission, 223 Ark. 529, 267 S.W.2d 4 (1954), and
Ball v. Independence County, 214 Ark. 694, 217 S.W.2d 913 (1949), we learn that the
benefit accruing to each lot or farm fronting on a highway or improvement is probably a
neighborhood benefit and that a neighborhood benefit is special.

In the Ball case, the condemnor took land from Ball in order to replace a gravel
road with a paved highway. It is not clear, but it is presumed that the benefits which
were so much in discussion were the increases in value of the premises caused by the improved
highway. The court at p. 696 quoting Herndon v. Pulaski County, 196 Ark. 284, 117 S.W.2d
1051 (1938), stated that the fact that other owners received the same benefits does not
preclude such benefits from being special.

In State v. McCann, 248 S.W.2d 17 (Mo. App. 1952), the highway department took a strip
through defendant’s farm. The court stated that the benefits which defendant would receive by
virtue of enhanced value caused by the new highway passing through his farm would also be
enjoyed by all other landowners in the neighborhood, and that such benefits are therefore
general and not deductible.

See State v. McCann, 248 S.W.2d 17 (Mo. App. 1952).

In Isenberg v. Gulf, etc., R. Co., 152 S.W. 233 (Tex. Civ. App. 1912), the railroad com-
pany took a strip through the center of plaintiff’'s large agricultural tract and in doing so
fenced its new right of way. In that case plaintiff's land on one side of the right of way
was tillable; whereas, the land on the other side was suitable for grazing purposes only, thus
relieving plaintiff of the expense of such a fence. The court held the benefit to be special.

Another example of a physical and completely peculiar benefit is found in Jones v.
City of Clarksburg, 84 W.Va. 257, 99 S.E. 484 (1912), where the court by dictum gave

~~the following hypothetical: A city paves and otherwise improves a street abutting on a line of

lots and in so doing fills in and removes a “malodorous mudhole” immediately in front of one
of the tracts. The benefit to the adjacent lots was said to be special in so far as it removed
the odors which waffed to the adjacent lot (and supposedly to none others). But the
court said that to the extent that the paving increased the value of the lot, this was shared with
other landowners and was general.

Another example is found in Jones v. City of Clarksburg, swpra, where the city had
changed the grade and paved the street in front of a line of lots. It is difficult to determine
what was actually done for plaintiff in creating a physical access, but the court pointed out
that where the project had physically improved plaintiff's access to the street, plaintiff would
be specially benefited. .

In People v. Thomas, 108 Cal.|App.2d 832, 239 P.2d 914 (1952), the plaintiff introduced
evidence to show that a fence would be constructed and maintained along the right-of-
way of the new controlled access freeway and that it would be an integral part of the high-
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way. The jury under proper instructions found that the fence would specially benefit the
defendant whose remaining ranch land abutted the freeway, and the court affirmed the
entire judgment.

3 NICHOLS, Eminent Domain § 8.6203 [2] (3rd ed. 1951). i

Assume that a landowner has a small residential tract in a rural area, the tract lying very
near the base of an unstable cliff. The property is not dangerous as a residence but appears
dangerous to the extent that the occupants are subjected to the fear of a slide. Material does
fall from the cliff but does not fall onto the property, nevertheless the value of the property
is low because of the physical surroundings. Then the highway department builds a highway
along the base of a cliff for which a small strip of the residential property is necessary.
The construction of the highway results in the cliff being cut back to a stable angle of
repose which is a benefit to the residential property. Is this a physical benefit? What about
where a paved highway is constructed through an agricultural tract which was previously
served only by a road which was almost inaccessible in wet weather? Does the construction
of the paved highway result in a physical benefit, or is it a matter of increased value?

In Louisiana Highway Commission v. Grey, 197 La. 942, 2 So.2d 654 (1941), the
defendant owned 172 acres of agricultural land just outside the Shreveport city limits.
The plaintiff took a strip for a highway through the center of the tract with apparently
no access restrictions to the abutting land. The court stated that the defendant would be able
to sell small tracts fronting the new highway at an enhanced value and that the enhanced value
“is a benefit which will not be shared by the community and is therefore a special benefit.

The court went on to say that benefits which would be shared by all property owners
in the neighborhood or community would be general benefits. What the court did not discuss
was the possibility that the next tract in the same “neighborhood” might share in the same type
of benefit. The impression of the case is that the idea of exclusiveness of benefit is nothing
more than shallow words, but rather the spotlight should point to the word “direct.” The
court later had much to say about the directness of benefit and how the fact that other land-
owners receive a similar benefit would not prevent it from being special. Admittedly the word
“direct” is also a fuzzy one, but it is submitted that what the court is actually groping for is
to charge landowners with actual real benefits, which is in effect a refutation of the “island
of equity” principle and a refutation of the distinction between general and special benefits.

Cf. State v. McCann, 248 S.W.2d 17 (Mo. App. 1952) where court held that benefit
caused by defendant being able to sell off lots along new highway was not deductible because
too speculative.

See Gallatin Valley Electric R. Co., v. Neible, 57 Mont. 27, 186 Pac. 689 (1919) where
the court by citation of a text indicated that the benefit must be physical.

In People v. Loop, 127 Cal. App.2d 786, 274 P.2d 885 (1954), the court did
not hold that nonphysical benefits could not be deducted but in that case refused to allow the
benefit to be deducted. The State condemned a triangular piece, and at tke trial defendants
showed that the highest and best use was for a parking garage. One of the State's value
witnesses testified that ‘the taking would result in the occupants of a large hotel and office
building a few blocks away being able-to see the property and any parking garage con-
structed thereon, and included this fact in his determination of special benefits. It is not
clear how the taking would cause observability from the hotel, but the court held that
this was not a special benefit. The court approved a requested instruction to the effect
that benefits resulting from other sources, such as the construction or operation of the hotel
or the growth of population are not special. Is it possible that here the benefit was not
allowed because it was not "direct,” or too speculative?

Note, 145 A.L.R. 49 (1943).

Townsend v. State, 257 Wis. 329, 43 N.W.2d 458 (1951); 3 NicHoLS, Eminent Domain
§ 8.6204 (3rd ed. 1951). An interesting statement as to measure of damages is found in
Lanier v. Town of Greenville, 174 N.C. 311, 93 S.E. 850 (1917), where it was said that the
measure of damages is “the difference in value before and after the taking, less the special
benefits. . . ." Does this mean that the jury is to, in effect, deduct the special and general
benefits in their determination of before and after values and then deduct special benefits again?
The only other explanation is, of course, that the court did not realize that the before and after
test automatically deducts special benefits. See also, City of Corsicana v. Marino, 282 S.W.2d
720 (Tex. Civ. App. 1955), where the court first stated the unqualified before and after rule,
then proceeded to indicate that general benefits are not deductible. More accurate is the
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rule found in Gregory v. Kirkman, 193 lIowa 579, 187 N.W. 553 (1922), where the test was
said to be difference in value before and after the taking, “not taking into consideration any
[general] benefits that have resulted or may result. . . .” See also Peddichord v. County
Court, 121 W.Va. 270, 3 S.E.2d 222 (1939), where the test was said to be difference between
“before and after value” but that general benefits could not be considered in determining the
“after value,” since general benefits may well affect the “after’” value as well as special
benefits. :

See, for example, State v. McCann, 248 S.W.2d 17 (Mo. App. 1952) where the court used
the geographical standard, but stated that in order to be a special benefit it must increase the
market value of the land. See also Tyson Creek R. Co., v. Empire Mill Co., 31 Idaho 580,
174 Pac. 1004 (1918).

Cate v. Crawford County, 176 Ark. 873, 4 S.W.2d 516 (1928).

See, for example, Denver Joint Stock Land Bank Co., v. Board of Commissioners, 105
Colo. 366, 98 P.2d 283 (1940) where the real reason for denial of deduction was that
it was too speculative.

Take an ideal example where a large area, perhaps county-wide, has very little population
but a great resource, for instance a tourist attraction. The county has no tourist business, how-
ever, because it would not pay to develop it commercially, the reason being that the only
road near the tourist area is highly inadequate and off the path of the main tourist lanes.
Now the highway department decides to route one of its main through highways through the
county in such a manner that the county will “boom.”, Smith, the landowner, owns 40
acres on the edge of the principal town, and the highway is going to split it, leaving a row
of potential frontage lots on both sides of the highway. When one looks at the benefit which
the highway gives Smith by going through his, and not some other forty, under the rules
of a good many jurisdictions it is a direct and special benefit. Ball v. Independence County,
214 Ark. 694, 217 S.W.2d 913 (1949). When, however, one looks at the benefit which the
highway gives Smith by going through the county, it can be seen that the benefit is clearly
not peculiar—it has raised land values over the entire community—that kind of benefit
inures to the whole community and is general. Mantorville Ry. Co. v. Slingerland, 101
Minn. 488, 112 N.W. 1033 (1907). .

In Board of Commissioners v. Gardner, 57 N.M. 478, 260 P.2d 682 (1954), the various
set-off rules are described as: (1) Benefits cannot be considered at all; (2) special benefits
may be set-off against damages to the remainder only; (3) special and general benefits both
may be set-off against damages to the remainder; (4) special benefits may be set-off against
the value of the part taken and the damages to the remainder; (5) special and general
benefits may be set-off against the value of the part taken and the damages to the remainder.
Note, 145 A.L.R. 24 (1943).

UNITED STATES. Special benefits may be set-off against both the value of the land taken and
the damages to the remainder. Aaronson v. United States, 79 F.2d 139 (CCA D.C. 1935);
United States v. Miller, 317 United States 369, 82 L.ed 336, 63 S.Ct. 276 (1943).

ALABAMA. Morgan County v. Hill, 257 Ala. 658, 60 So.2d 838 (1952), indicates that at
least for highways the rule is that benefits may be set-off against both the value of the land
taken and the damages to the residue. It almost appears as if general benefits as well as
special benefits may be deducted since the court discusses the market value rule.

" ARKANSAS. Special benefits may be set-off against both the value of the land taken and
damages to the residue. Cullum v. Van Buren Co., 223 Ark. 525, 267 SW.2d 14 (1954);
Koelsch v. State Highway Commission, 223 Ark. 529, 267 S.W.2d 4 (1954).

KANsAs. In public road cases, special benefits may be set-off against both the value of the
land taken and the damages to the residue. See Collins v. State Highway Commission, 145
Kan. 598, 66 P.2d 409 (1937). See also Zook v. State Highway Commission, 156 Kan. 79,
131 P.2d 652 (1942), which implies that the rule is still in effect.

MissouRrl.  Special benefits may be set-off against both the value of the land taken and
the damages to the remainder. State v. Powell, 226 S.W.2d 106 (Mo. App. 1950).

New Mexico. Special and general benefits may be set-off against both the value of
the land taken and damages to the remainder. Board of Commissioners v. Gardner, 57 N.M.
478, 260 P.2d 682 (1953).

NorTH CAROLINA. G.S., § 136-19 (1952), as amended, dealing with the acquisition
of land for highway purposes provides that “general and special benefits shall be assessed as
offsets against damages.” In Gallimore v. State Highway and Public Works Commission, 241
N.C. 350, 85 S.E.2d 392 (1955), the unmodified before and after rule was given indicating
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set-off against everything. In Yancey v. State Highway and Public Works Commission, 221
N.C. 185, 19 S.E.2d 489 (1942), it is stated that special and general benefits may be set-off
against value of the land taken. See also Proctor v. State Highway and Public Works Com-
mission, 230 N.C. 687, 55 S.E.2d 479 (1949), and State Highway and Public Works
Commission v. Hartley, 218 N.C. 438, 11 S.E.2d 314 (1940).

OREGON. Special benefits can be set-off against both the value of the land taken and
incidental injuries. See Petition of Reeder, 110 Ore. 484, 222 Pac. 724, (1924).

SoUTH CAROLINA. South Carolina Code of Laws, 1952, § 33-136, relating to benefits
in any condemnation proceeding instituted by the State Highway Department provides that
“benefits to be derived by reason of the proposed road construction . . . shall be taken into
consideration in determining the amount of compensation. . . .” This statute was enacted in
1951 and there appear to be no cases directly construing the provision. However, Smith v.
City of Greenville, 93 S.E.2d 639 (1956), contains material with which it could be argued
that in State highway cases benefits are to be set-off against both the value of the land taken
and the damages to the remainder.

In South Carolina the constitutional provision relating to eminent domain for private
corporations prohibits the consideration of benefits; whereas, the provision which applies to
governmental agencies says nothing of benefits. In the Smith case, supra, the statutes relating
to condemnation by municipalities provided that benefits should be considered. The court
held that such statutory requirement was valid since the two constitutional provisions, when read
together, imply that benefits are to be considered in cases where the condemnor is not a
private corporation. Consequently, when we turn to the highway statute (S.C.CL. 1952
§ 33-136) we can be reasonably certain that it will be upheld.

Now it becomes necessary to construe the highway statute in order to determine the
set-off rule. In the Smith case, supra, the statute relating to condemnation by municipalities
was construed to mean that benefits could be set-off against both the value of the land taken and
the damages to the residue. That statute does not appear to be any stronger in the direction of
a liberal set-off rule than the State highway statute. (Arguably it is weaker since it divides
compensation into value of land and “damages” and allows the consideration of benefits in
considering the “damages.”) From that, it could be argued that a fortiori the highway statute
would be construed to allow the liberal set-off rule, which is a setting off of benefits against
both the value of the land taken and the damages to the residue. Furthermore, the court

refers to the highway statutes and very strongly implies that the highway statutes provide

for the liberal set-off rule. The court pointed out that except for corporations, all the
benefit statutes spring from the same constitutional provisions and presumably all mean the
same. It is to be noted, however, that the court did not appear to consider the question of
construction of the highway statute, but rather seemed to assume that it provided for the
liberal set-off rule.

One additional reason for believing that the court would construe the highway statutes
liberally as regards set-off rule is the court’s apparent strong belief in the soundness of a liberal
set-off rule. :

WASHINGTON. By statute offset is allowed of special benefits against both compensation
for the land taken and injury to the remainder. See State v. Ward, 41 Wash.2d 794, 252
P.2d 279 (1953).

CALIFORNIA. Special benefits may be set-off against damages to the residue. By statute
the jury assesses damages and special benefits separately and the offsetting is done by the
court. People v. Schultz Co., 123 Cal. App.2d 925, 268 P.2d 117 (1954).

CoLORADO. By statute benefits to the residue shall not be set-off against value of the
land taken. Boxberger v. State Highway Commission, 126 Colo. 526, 251 P.2d 920 (1952).

GEORGIA. At least as to highways, benefits may be set-off only against consequential
damages. State Highway Board v. Bridges, 60 Ga. App. 240, 3 S.E.2d 907 (1939). This
rule was implied in Andrus v. State Highway Department, 93 S.E.2d 174 (Ga. App. 1956).

IDAHO. Special benefits may be set-off only against the damages to the residue. See
State v. Duncklick, Inc., 286 P.2d 1112 (Idaho 1955). Idaho Code, 1947, § 7-711.

ILLINOIS. Where property is taken, benefits cannot be set-off against the value of the
property taken as per constitutional interpretation. Kane v. City of Chicago, 392 Ill. 172, 64
N.E.2d 506 (1946).

INDIANA. Previously under section 6 of the Eminent Domain Statute (Acts 1905, c.
48, p. 59, § 7685, Burns Ann. Ind. St. 1926, Burns Ind. Stat. Ann, 1933, § 3-1706) the
State was precluded from deduction of any benefits in determining the compensation to be
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paid for a taking for State highway purposes. State v. Reid, 204 Ind. 631, 185 N.E. 449
(1933). This was amended by Acts 1935, c. 76, § 3, p. 228, to allow the State, where
taking land for a public highway, to deduct benefits and to set them off against damages
to the residue. Instruction that special benefits can be set-off against the residue was
affirmed in State v. Ahaus, 223 Ind. 629, 63 N.E.2d 199 (1945).

LouisiANA. In Louisiana Highway Commission v. Grey, 197 La. 942, 2 So.2d 654
(1941), the rule was announced that special benefits may be used to set-off against the
damages to the remaining land. This applies at least to a taking for highway purposes.

MONTANA. Revised Code Montana, 1947, § 32-1615 provides that condemnation for
highways is to be instituted under R.CM. § 93-9901 to 93-9926. R.CM. § 93-9912 in
effect provides that benefits shall be set-off only against damages to the remainder.

NEeBRASKA. Crawford v. Public Power and Irrigation District, 154 Neb. 832, 49 N.W.2d
682 (1951) appears to cover all condemnation. In that case the rule is announced that special
benefits may reduce damages to remaining land but cannot be set-off against value of the
land condemned. Although the Nebraska Highway Code was repealed and replaced 1955 (L.
1955, c. 148), there has been no apparent change in the benefit rule.

NEvADA. Under Nev. CL. 1929, § 9163, benefits are to be set-off only against
damages to remainder. N

New York. Condemnation Law, section 3 (1950), indicates that the Condemnation
Law is to apply to all condemnation proceedings. New York Condemnation Law,
section 14 (1950), as amended, indicates that in fixing the amount of compensation there
shall be no deduction of benefits. This, however, is construed to mean that benefits are to be
set-off against residual damages but shall not be set-off against “value of property taken.”
Gilmore v. State, 208 Misc. 427, 143 N. Y. S.2d 873 (Ct. Cl. 1955). Rule given in State
highway cases. Reese v. State, 190 Misc. 316, 72 N. Y. S.2d 209 (1947). See Re East 5th
Street, 146 N. Y. S.2d (S.Ct. 1955).

NORTH DAKOTA. North Dakota Revised Code, 1943, § 32-1501, provides generally
for the set-off of benefits against the damages to the remainder only. General benefits may not
be set-off. Lineburg v. Sandven, 74 N. D. 364, 21 N.W.2d 808 (1946).

OHIO. In Re Adjudication of Claims, 121 N.E.2d 695 (Ohio C. Pl. 1953), a case
involving the condemnation of lands for the State, the court held that it was proper for the
jury to consider special benefits and to set them off against the damages to the residue. In
Re Appropriation of Easement for Highway Purposes, 93 Ohio App. 179, 112 N.E.2d 411
(1952), involving condemnation for State highway purposes, the court indicated that special
benefits are to be set-off against the value to the residue.

TExAs. Benefits must be special in order to be set-off. See City of Corsicana v. Marino,
282 S.W.2d 720 (Tex. Civ. App. 1955). Benefits may be set-off only against damages to
the remaining land. See Steele v. City of Anson, 229 S.W.2d 948 (Tex. Civ. App. 1950);
State v. Carpenter, 126 Tex. 604, 89 S.W.2d 194 (1936).

UrtaH. Utah Code, 1953, § 88-34-10, provides in effect that benefits are set-off against
residual damages only.

VIRGINIA. Virginia Code, 1950, § 33-73, relating to eminent domain for highways,
bridges .and ferries, provides that the enhancement in value of the remaining property caused
by the highway improvement shall be offset against the damage to the remaining property but
shall not be set-off against the value of the property taken. This was deemed constitutional
in Long v. Shirley, 117 Va. 401, 14 S.E.2d 375 (1941), and the effect seems to be that special,
and general benefits (anything that enhances market value) can be set-off against damages to
the residue.

WEST VIRGINIA. Under West Virginia Code, 1955, § 5380, dealing with eminent
domain generally, special and general benefits may be set-off against the damage to the
remainder.

WISCONSIN. Wisconsin Statutes, 1953, § 32.10, as amended by Wis. L. 1955, c. 417
provides: “Where part of a parcel of land is condemned severance damages shall be allowed
if shown to exist. Special benefits accruing to the property and affecting its market value
because of the planned public improvement shall be considered and used as an offset to
damages, but in no event shall benefits be allowed in excess of damages.” That statute
before amendment was construed to allow special and general benefits to be set-off against
"damages" recoverable by the landowner. The statute is cited in [1956] Wis. L. Rev. 345.
IowA. The Iowa Constitution, Art I, § 18, as amended, prohibits the deduction of benefits
in a taking case. In Stoner v. Jowa State Highway Commission, 227 Iowa 115, 287 N.W.
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269 (1939), the court said at p. 274: "Of course, it would have been improper for the jury
to consider any advantage to the property in determining the amount of plaintiff's damages
and the court properly so instructed the jury.” See also Schoonover v. Fleming, 239 Iowa 539,
32 N.W.2d 99 (1948) where it is intimated that such is still the rule.

KENTucKY. In Electric Cooperative Corp., v. Thurman, 275 S.W.2d 780 (Ky. App.
1955), a condemnation by an electric cooperative, it was said that the defendant was
entitled to compensation in money, and not by resulting benefits. In Commonwealth v. Combs,
244 Ky. 204, 50 S.W.2d 497 (1932), a suggested instruction by the court indicated that
enchancements in value of the remainder by reason of the construction and use of highway was
not to be considered. In Commonwealth v. Powell, 258 Ky. 131, 79 S.W.2d 411 (1935), a
highway condemnation case, an instruction to consider benefits was held in error.

MiICHIGAN. The latest case found is In Re Bagley Avenue, 248 Mich. 1, 226 N.W. 6S8
(1929), where it is said that damages are to be awarded without consideration of the question
of benefits. This appears to cover all eminent domain.

OKLAHOMA. The Oklahoma constitution is construed to forbid the offsetting of any

benefits. Finley v. Board of Commissioners, 291 P.2d 333 (Okla. 1955).
ARIZONA. Const., Art II, § 17 precludes the use of benefits by condemnor corporations.
See, however, Water Conservation District v. Warford, 69 Ariz. 1206, P.2d 1168 (1949),
where the measure of damages was said to be the "depreciation in market value of the
whole tract.”

CoNNEcTIcUT. Dictum in Hoyt v. City of Stamford, 116 Conn. 402, 165 Atl. 357 (1933),
implies that set-off can be made against both value of the land taken and damages to the
residue. This was a street-widening case but does not appear to be based on special statute.

DELAWARE. The rule is not at all clear, but in State v. Morris, 93 A.2d 523 (Del.
Super. 1952), a highway case, the court instructed the fact finders to set-off benefits “against
whatever loss, detriment or disadvantage” the owners may have sustained by reason of the
taking. This indicates that benefits may be set-off against both the value of the land taken and
the damages to the residue.’

FLORIDA. Art. XVI, § 29 of the Florida Constitution prohibits the use of benefits by
any ‘corporation or individual.” There is apparently no material dealing with set-off rules
as concerns State highways.

MAINE. The latest authority found is Boober v. Towne, 127 Me. 332, 143 Atl. 176 (1928),
where a dictum states that in an eminent domain case special benefits are to be considered in
determining compensation. That case cites In Re Penley, 89 Me. 315, 36 Atl. 397 (1896)
where a statement is made, the effect of which is that benefits may be set-off against both the
value of the land taken and damages to the residue.

MARYLAND. Ann. Code Md., Art. XXXIII A, § 17 (1951) pertaining to eminent domain
in general, states that this article may be used by the State Roads Commission at its discretion,
but that the article shall not apply to change existing law and procedure for condemnation for
road purposes. Section 24 of the same article states: “The jury shall be at liberty to consider
and assess any special benefits against the defendant . . . whose property is sought to be
acquired; provided, said benefits shall not exceed the damages to which the jury might consider
said defendant . . . to be entitled by reason of the taking.” The word “‘damages” could be
construed to mean either damages to the residue alone, or both value of the land taken and
damages to the residue. The latest highway case found indicates that benefits are not to be
set-off against the value of the land taken. See Pumphry v. State Roads Commission, 175 Md.
498, 2 Atl.2d 668 (1938).

MassacHUSETTS. Under the Highway Act (Ann. Laws Mass, c¢. 81 § 7 (1952))
the Department of Public Works is to pursue condemnation under the Eminent Domain
Act (Ann. Laws Mass. c. 79). Section 12 of that act states that where there is a partial
taking, “there shall be deducted the benefits accruing to the part not taken [unless there is
a better assessment].” The statute does not make clear the set-off rule and no cases have
been found clarifying the matter. In 3 NICHOLS, Eminent Domain, § 8.6211 [22] (3rd ed.
1951), it is stated that the rule is based on the particular statute; in highway cases set-off
is allowed against the value of the land taken as well as damages to the remainder, and a
general tendency toward the liberal set-off rule is indicated.

MINNESOTA. In McKeen v. City of Minneapolis, 170 Minn. 124, 212 N.W. 202 (1927),
an award of zero dollars was allowed to stand, where the city had taken land for street
widening, despite the fact that “damages” and benefits where (erroneously) not separately
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stated. The case implied that benefits may be set-off against both the value of the land taken
and the damages to the residue.

MississiPPL. In 3 NICHOLS, Eminent Domain, § 8.6211 [25] (3rd ed. 1950), it is said
that no benefits of any kind can be set-off against anything. This, however, is not at all clear.
In State Highway Commission v. Buchanan, 175 Miss. 157, 166 So. 537 (1936), it is held
that “shared” benefits are not to be set-off, implying perhaps that special benefits are to be
so set-off. See also State Highway Commission v. Hillman, 189 Miss. 850, 198 So. 565
(1940). Cf. State Highway Commission v. Chatham, 173 Miss. 427, 161 So. 674 (1935).

New HAMPSHIRE. There are apparently no modern cases dealing with the set-off rule
in New Hampshire.

NEw JERSEY. There are apparently no modern cases dealing with the set-off rule in
New Jersey.

PENNSYLVANIA. In highway cases the statutes are construed to mean that only special
benefits can be deducted. Servedia v. Lawrence Co., 48 D. & C. 675 (Pa. Com. Pl. 1943);
see Petition of Johnson, 344 Pa. 5, 23 A.2d 880 (1942). As to set-off rule, the court’s
instruction in the Servedia case, supra, implies that set-off is to be made against both value
of the land taken and damages to the remainder. Cf. Henry v. Somerset County, 105 Pac.
Super 441, 161 Atl. 881 (1932), which deals with the matter but is not at all conclusive.
Generally, Pennsylvania tends to favor a setting off against both the damages to the remainder
and the value of the land taken. 3 NiICHOLS, Eminent Domain, § 8.6211 [39] (3rd ed.
1950). Andrews Land Co., v. City of Erie, 21 Erie 149 (Pa. Com. Pl. 1935), although a
condemnation by a city, purports to state the law generally to allow offset against both the
value of the land taken and the damages to the remainder. In Note, 145 A.L.R. 263 (1943),
it is said that absent a statutory prohibition of benefits, special benefits are set-off against
both the value of the land taken and the damages to the remainder.

RHODE ISLAND. There are apparently no modern cases relating to the setting off of
benefits.

SouTH DAKOTA. South Dakota Code, 1939 § 28.13A09, relating to acquisition of land
for highways provides that “In all cases of taking or damaging property, the jury shall take into
consideration the benefits which may accrue to the owner thereof as a result of the proposed
improvement.”

TENNESSEE. Department of Highways and Public Works v. Templeton, 5 Tenn. App. 485
(1927) states that special benefits may be set-off against “incidental damages.” This appears
to be the latest material on the subject.

VERMONT. Vermont Statutes, § 5137, (1947), relating to compensation for the con-
struction of highways, provides: "In estimating the damages sustained by a person owning or
interested in lands, by reason of laying out or altering a highway, the benefits which such
person may receive thereby shall be taken into consideration.”

WyoMiNG, C.S., 1945, § 48-312, relating to the viewer's report of damages, provides
that the viewer shall include the benefits to the property owners along the line of the highway.
18 AM. JUR., Eminent Domain § 223. Holloway v. Purcell, 35 Cal.2d 220, 217 P.2d 665
(1950), is an excellent illustration of this rule. There condemnees brought a bill to enjoin the
relocation of a section of State highway which abutted on their premises. This relocation did
not cause the landowners to be landlocked to be placed in a cu/ de sac, but instead the
principal damage was loss of business. The court held that the landowners had no vested
interest in the continuation of a highway in a specific location, indicating in beautiful prose
that an individual cannot enforce a “‘changeless road in a changing world.”

See In Re Water Front, 190 N. Y. 350, at 358, 83 N.E. 299, at 302 (1907) where the
court asked: "If, then, under the settled law of this State land acquired in fee for a public
use can be forever diverted from the owner, and there is no obligation to continue the public
use for which it was appropriated and no cause of action arises in favor of the landowner
for the abandonment of the improvements, how is it possible to assert that the benefits that
result from such an improvement can be considered as compensation for deprivation of the
land?” In Moran v. State Highway Commission, 223 Iowa 936, 274 N.W. 59 (1937), the
court refused a deduction where the condemnor offered to provide a water system for
defendant’s farm, the reason being that defendant had no legal right to enforce the offer.
In Zook v. State Highway Commission, 156 Kan. 79, 131 P.2d 652 (1942), the State
testified that a stock pass would be installed for defendant’s benefit in operating his farm,
but the court held that such was not a deductible benefit and assigned as one of the reasons
the fact that there was nothing to show that the State was bound to make such an improve-
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ment. See also, Lewis v. Seattle, 5 Wash. 741, 32 Pac. 794 (1893) and Re Exterior Street,
285 N. Y. 455, 35 N.E.2d 39 (1941).

Consider this hypothetical: We are in a State which allows deduction for the increase in
market value resulting from a higher and better use of the condemnee’s remaining land caused
by bringing the highway through his land. The highway department puts an arterial highway
through Mr. Farmer's property which happens to be on the edge of the city, and Mr.
Farmer immediately leases segments of his property for service stations and other assorted
commercial ventures. The highway has limited access, but the department builds frontage roads,
and in the ensuing trial extensive benefit deductions are made from the compensation to be
paid Farmer. Ten years later, for good reason, the highway department decides to abandon
this section of highway to the county and to put the arterial highway on a different location.
The question, of course, is whether Farmer may recover damages for the loss in value to his
commercial properties resulting from the diversion of traffic, for which benefits he has paid.
People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1952), is directly in point. In that case
the condemnees complained that special benefits should not be levied against them where the
State produced evidence showing that certain fences would be built and maintained, since the
fences were not mentioned in the condemnation resolution or the complaint, and that, therefore,
there was no legal duty attached. The court disposed of the contention by admitting that
there did not appear to be a legal duty but that it was not required. Instead of a legal duty,
the court implied that it was necessary that the benefit affect the market value, and that the
possibility of a change in the benefit properly entered into the matter, but only insofar
as it affected market value.

3 NICHOLS, Eminent Domain § 8.62 [1] (3rd ed. 1951). ~

Also of value is Reichelderfer v. Quinn, 287 U. S. 315, 77 L.ed 331, 53 S.Ct. 177 (1932).
Denver Joint Stock Land Bank Co., v. Board of Commissioners 105 Colo. 266, 98 P.2d
283 (1940).

United States v. Crary, 2 F.Supp. 870 (W.D. Va. 1932). Apparently contra, State Highway
Commission v. Treas, 197 Miss. 670, 20 So.2d 475 (1945).

United States v. Crary, 2 F. Supp. 870 (W.D. Va, 1932); State v. Baumhoff, 230 Mo.
App. 1030, 93 S.W.2d 104 (1936); 18 Am. Jur., Eminent Domain § 342.

Clark, cope PLEADING (Hornbook Series, 2d ed.) § 96 (1947).

83 Ore. 583, 163 Pac. 1159 (1917). The benefits involved were assessments levied under
the taxing power, and furthermore the question of pleading does not appear to have been in
issue. The court, however, stated at p. 591: "When the general statutes are resorted to for the
condemnation of land for a public use, the owner is entitled to allege and prove not only the
value of the realty taken but also the damage to the remainder of the tract; and, ordinarily
the appropriator may in turn offset the damages by showing that the remaining land is
specially benefited, but the burden of showing special benefits is on the party seeking to
condemn.” (Emphasis supplied.)

81 Ore. 81, 158 Pac. 404 (1916). Plaintiff was condemning a strip through defendant’s
premises for railroad right-of-way. Defendant alleged total damages, and plaintiff by reply
set up special benefits by an extensive series of allegations. In each separate “count” in the
reply, plaintiff alleged in detail the “facts” which tended to show what each benefit would
be and why such benefit would specially apply to the land of defendant. In all the counts
except the fourth, plaintiff alleged the amount of benefit, in dollars, which would inure to
the land of defendants by reason of the proposed project.

The court held that under the applicable statute benefits were not deductible, and also
intimated that they were general benefits so not deductible on that ground. The court also
stated, however, that the fourth “count” was not fully pleaded in that it did not allege the
sum in which defendant would be benefited.

Of course, by the time the court got to the matter of requiring the “full pleading” of
special benefits any statement requiring such pleading was thoroughly diluted.

177 SW. 1102 (M. App. 1915). In that case a landowner whose property abutted a
street on which defendant had built an elevated railway brought an action in the nature
of inverse condemnation to recover damages for the interference of air, light, and access.
The opinion does not quite make it clear whether there was a taking or only a damaging.
The court did hold, however, that plaintiff had a clear legal right to compensation for
damages. The defendant did not plead special benefits but used that defense at the trial.
Presumably plaintiffs alleged damages in the complaint; therefore defendant’s general denial put
the question of compensation in issue. Where, however, condemnor brings the proceeding and
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does not allege value (as is allowed in at least some jurisdictions, 18 AM. JUR., Eminent
Domain § 324) and condemnee fails to allege value (as is allowed in some jurisdictions,
18 Am. Jur., Eminent Domain § 326), it could be at least argued that evidence of special
benefits may not be introduced. The better reasoning, however, where a court does not
allow benefits under the issue of damages, would be that benefits may be urged even though
compensation is not a pleaded issue, the basis being that even where not pleaded, the question
of compensation is in issuee, much in the nature of an ex parte matter. See 18 Am. Jur,
Eminent Domain § 326. .

92 S.E.2d 639 (1956) where the court construed the statutes and constitution to require a
set-off of benefits against both the value of the land and the damages to the residue.

Cf. Cal. Code Civ. Proc. § 1248, which explicitly sets out benefit rule and in addition requires
the finder of fact to make separate findings of value of part taken, damages to remainder
and benefits to remainder. It is submitted that such a statute as the California statute would
present even a stronger case for the rule announced in the Smith case.

73




~»

CHAPTER 7

Condemnation Proceedings

ROBERT E. REED

Chief, Division of Contracts and Rights of Way
California Division of Highways

and

MARC SANDSTROM

Attorney, State Department of Public Works
State of California

“"Condemnation Proceedings” is an imposing, almost ominous term. As enunciated
by a property owner or his attorney (particularly in court) it may sound more like
“bureaucratic despotism.” For the right-of-way agent it is often synonymous with
delay and seemingly needless extra work.

Actually, a condemnation proceeding is the necessary, although sometimes cumber-
some, solution to a practical problem faced by every condemning agency. The problem
simply stated is that all acquisitions cannot be concluded with amicable settlements. If
public works are ever to be completed, at some point during negotiations both the
condemner and condemnee must be able to refer their dispute to an assumedly dis-
interested and objective tribunal, commission, or jury.

Although the problem of stalemated negotiations is common to all jurisdictions,
the Federal Government and the 50 States have adopted a wide variety of procedural
solutions. This discussion is intended to briefly outline the main features of a condem-
nation pfoceeding and point up some of these variations as related to highway right-of-
way acquisitions. However, for detailed information it will be necessary to refer
to the current constitutional and statutory provisions in each jurisdiction, taking into

account the judicial interpretation of these various provisions.

Constitutional Provisions

As explained previously, the power of eminent domain or condemnation is an
inherent attribute of the Federal Government and the sovereign States.

Federal Constitutional Provisions — Procedurally this sovereign power of the

“various States is limited primarily by the equal protection and due process clauses of
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the 14th Amendment of the Federal Constitution. The due process clause has been
interpreted by the tourts to require the payment of just compensation (substantive due
process) and the establishment of a procedure for determining the amount of just
compensation in a particular case. "Due process” does not require a jury trial or a right
of appeal or any particular form or method of procedure. The requirement is satisfied
if a person is given reasonable notice and a reasonable opportunity to present his claim or
defense. The 5th Amendment of the Federal Constitution applies these same require-
ments to the Federal Government.

The equal protection clause requires only that similar procedures be utilized by
and applied to all persons. However, under this clause procedures can differ if there
is a reasonable basis for the distinction or classification. For example, the procedure
adopted and applied to State highway acquisitions need not be similar to the procedures
followed in railroad or utility right-of-way acquisitions. In a similar manner, an
action brought by or against a sovereign State can be governed by different rules than
those applied to litigation between private individuals so long as the differences are
reasonable. Within this broad framework the legislatures of the several States have
complete authority to enact a condemnation procedure subject only to those additional
restrictions or requirements set out in the individual State constitutions, which provisions
are widely varied in content.

State Constitutional Provisions — A great many State constitutions contain
language similar to that appearing in the Sth Amendment of the Federal Constitution,
providing that private property shall not be taken for public use without just compensa-
tion. However, a number of States have engrafted onto this basic concept a variety of
additional restrictions and. limitations. Among the most common variations are the
following:

a. While the Federal Constitution requires payment for property “taken,” over
one-half of the States have added a provision requiring that compensation be paid for
property “damaged for public use” as well. This slight change in wording has
resulted in numerous court decisions which construe the effect of the added words,
“or damaged.”

b. A majority of State constitutions require that compensation be "first” paid
before property can be taken or damaged for public use. Generally the courts have
held that this type of provision standing alone would prohibit legislation authorizing
the taking of possession prior to payment of just compensation. Therefore, several
States having such a payment first clause have adopted further constitutional provisions
permitting immediate possession to be taken by certain classes of condemners, or for
certain purposes, or after following a designated procedure.

¢. Also, as of 1959, 22 States had conititutional provisions which guaranteed

the right of a jury trial in eminent domain actions.
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While there are countless other special provisions they are not deemed common
!

enough to list herein.

Methods of Condemnation

Within the framework of the constitutional provisions noted above, condemnation
procedures have developed which can be typed into two general categories—the adminis-
trative approach and the judicial method of condemnation. This dual classification is
an over-simplification, since any individual jurisdiction may utilize somewhat of a
hybrid procedure, or they may further complicate either one of the general procedures
mentioned. Brief explanations of the general differences between these two methods
follow:

Administrative Method of Condemnation — The administrative method of
condemnation is employed by eight States, all of which trace a similar pattern except
for technical variances. When a right-of-way is necessary, the State agency or
municipal corporation having the requisite authority from the legislature, meets and
passes a resolution or adopts an ordinance designating specific property and stating
the necessity for its acquisition. This is an ex parte proceeding and notice need not be
given to the affected property owners, although it is not unusual that hearings have
been held previously concerning route selection or location.

The duly adopted resolution or ordinance is in most cases then filed with the

 registry of deeds or similar office in the county or township where the land is located.

In some jurisdictions both title and the right to possession automatically pass to the
condemner after this filing (Maine, Massachusetts, Pennsylvania, Wisconsin). In the
other jurisdictions only right to possession passes at this time (Connecticut, New York,
Ohio, Rhode Island). Additionally, one-half of the jurisdictions (Connecticut, Maine,
Ohio, Wisconsin) require that the condemner’s estimate of the award or value of the
land be deposited at the same time, subject to withdrawal by the landowners.

Notice of these filings is then given to the landowner and he is allowed a certain
period to institute further proceedings seeking a higher award from a jury or other
impartial tribunal if dissatisfied with the deposit or offer. The landowner initiates these
legal proceedings by filing a complaint or petition naming the condemner as defendant.
Thereafter, the action is tried in a manner similar to that utilized in condemnation
actions by judicial system jurisdictions. The main difference is that of labels, since the
property owner is designated plaintiff rather than defendant.

As can be seen, the main features of the administrative method are that:

a. Possession can be obtained at the outset by the filing of an intent to take, and
in some cases a monetary deposit, and

b. The burden is placed on the property owner to institute a further proceedings
if he is dissatisfied with the amount deposited or offered.
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Judicial Method of Condemnation — The judicial method is the more common
way of condemning land. Under the judicial system, a State agency or municipal cor-
poration having the legislatively granted power of eminent domain initiates a proceeding
or suit against those persons whose land must be acquired. The affected landowners are
given notice of this proceeding and allowed an opportunity to appear and defend
their interests.

At such hearing or trial a condemning agency must first establish its authority to
condemn. Once this requirement is satisfied the amount of compensation to be awarded
each owner is determined by the court, commissioners, or jury as required by local
statutes or constitutions.

In 25 States before this issue of just compensation can be presented to the court
or jury, a board of viewers or similar body is selected to make a preliminary finding.
In the majority of these jurisdictions the court appoints three disinterested persons in
the area who act as a board of viewers and fix the amount of compensation due a
particular landowner.

The board usually views the property, hears testimony, and then submits a report to
the court. If either the condemnee or condemner is dissatisfied with the board’s findings
they may demand a jury or court trial. Often this demand can be made before the
appointing court has taken any action on the board’s report. When a further jury or
court trial is demanded by either party, it is a trial de novo and the questioﬁ of just
compensation is litigated as if there had been no prior proceedings or report by the-
board of viewers.

In most instances the condemning agency has the right to abandon the proceeding
at any time prior to payment of the award, subject in a majority of jurisdictions to the

payment of the condemnee’s costs and expenses.

Upon payment of the amount awarded, title passes to the condemning agency,
although in six States possession and title pass prior to the institution of legal proceed-
ings upon satisfactions of certain statutory conditions precedent.

In judicial method jurisdictions, constitutional or statutory provisions usually exist
allowing the condemner to take possession prior to payment of the award. These
provisions often require that a deposit be made by the condemner prior to exercising this
right of immediate possession, and establish a procedure for fixing the amount of the
deposit.

Because of its nationwide application, mention should be made of condemnation in
the Federal courts. Prior to August of 1951 the Federal court followed the procedure
and practice of the State in which they were sitting. However, Federal Rule of Civil
Procedure 71A adopted in 1951 established a uniform rule of| procedure for all Federal

eminent domain actions.



Under Rule 71A the action is initiated by the filing of a complaint by the Federal
agency and notices of this filing are served on the named property owners. The land-
owner then has 20 days in which to file an answer objecting to the taking, i.e., claim-
ing the Federal agency had no authority, etc. If no answer is filed within this period the
only issue at the trial will be just compensation.

In Federal takings the method of trial is by jury unless the court orders trial by a
three man commission or Congress has provided another procedure for the particular
project (i.e., The TVA Act provides for the use of commissioners to fix value).

In Federal actions possession is obtained under the “‘Declaration of Taking Act.”
At the time of filing of the complaint or at any time prior to judgment, a declaration
of taking may be filed. This declaration is required to contain:

a. A statement of the authority and public use for which the land is acquired.
b. A description of the land.
¢. A plan of the land.

d. An estimate by the condemning authority of the amount of just compensation.

When this declaration is filed and the deposit is made, title vests in the Government.

%

However, the Government also thereby loses its right to abandon the proceeding. This

deposit can be withdrawn by the landowner by following the statutory procedure.
Actual possession, however, cannot be obtained until the Government moves for

a judgment on the declaration. ordering that possession be surrendered on a designated

_day. Prior to the granting of such a judgment of possession the court must determine

that the taking is authorized by law.

The distinguishing feature of the judicial method, including the Federal procedure,
is that the burden is placed on the condemner to initiate the legal action. This can be
a beneficial feature since it avoids the problem of procrastinating landowners who can

cause delays under the administrative method by not promptly filing suit.

Pleadings and Process

A legal pleading is no more than a document filed with a court, requesting or
“pleading” for some form of relief. The statutes and court decisions of the particular
jurisdiction dictate the name, form, content, and manner of filing the pleading or
document. These elements will vary with the nature of the action, the parties involved,
and the court with which the pleading is filed. Therefore, any discussion of the plead-
ings of several jurisdictions must by necessity be merely illustrative, pointing up a pattern
rather than listing details.

The Complaint — In most judicial method jurisdictions a condemnation action

is commenced when the condemner files a complaint or petition. The complaint or

- petition will set forth the allegations required by that jurisdiction’s statute. In California,

as in most jurisdictions, by statute, a complaint must contain:
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The name of the condemner who is labeled the plaintiff.

The name of the property owners who are designated defendants.

A statement of the condemner’s authority to condemn.

A map showing the location, general route and termini of the right of way sought.

A description of the property sought to be condemned.
Some jurisdictions also require a statement that the parties are unable to agree on
the amount of compensation, or that the plaintiff set forth the exact nature of the
defendant’s interest. This complaint or petition is concluded by a prayer or request
that the property be condemned to plaintiff's use and that just compensation be
determined and assessed.

S NS o=

The Answer — The defendant property owner's response to the complaint is
appropriately labeled an answer. This answer will set forth the nature of the defendant’s
interest and in many jurisdictions the amount of damages (just compensation) to
which the landowner claims he is entitled. The answer may also be used to question
the plaintiff’s authority to condemn, or to allege that the taking is not for a public use.

In still other jurisdictions, an answer is not required or is merely permissible.
However, even in California where an answer is mandatory, failure to comply means
only that the defendant cannot participate in the proceedings. Just compensation still

_must be paid and the court is required to fix the amount.

The Cross Complaint — A third pleading utilized in various States is the
cross-complaint or cross-petition. In California, the main function of a cross-complaint
is to raise the conflicting claims of various landowners to the same parcel of land. For
example, Landowner Smith will cross-complain against defendant Brown, alleging
that Brown has no interest in the subject parcel. In Illinois by statute a cross-complaint
may also be filed by a person interested in the property, who has not been made a party
to the proceeding or by a mortgagee, who is a party and seeks to have a lien imposed
on the award.

Finally, in certain jurisdictions where a landowner files an action against a
condemning agency seeking an injunction or damages for a claimed illegal entry or
trespass (e.g., the flowing of highway drainage waters across his land) the condemner
may file a statutory cross-action. By cross-petition the condemner can request that the
right in question (e.g., a flowage easement) be condemned to its use upon payment of
just compensation.

Though the primary pleadings have been discussed above, there exist many other
legal pleadings, such as the demurrer, which is used to point up defects or omissions
in the complaint, answer, or cross-complaint.

It should be noted also that in the jurisdictions using the administrative method of
condemnation the roles are reversed. The landowner condemnee who initiates the
proceeding would file the petition or complaint and the condemner would reply by way
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of answer. Therefore, in these jurisdictions the allegations contained in the complaint

and answer would also be reversed.
Y

Trial Practice

In order to fully appreciate the purpose and workings of a condemnation action,
familiarity with the following basic elements is essential:
a. The issues which can be litigated.
b. Which party has the burden of proof on these various issues, and
¢. The function of the court and jury.
While this discussion will be focused primarily on the jury trial as utilized by a majority
of jurisdictions, it must be recognized that in several States a jury trial is not used,
or is available only after a commission or board of viewers have made a preliminary
determination. B
Issues in a Condemnation Action — The major issues that are open for
determination by the court or jury in a condemnation action are:
a. Does the condemner have authority to exercise the power of eminent domain?
Since the State legislature must specifically delegate the sovereign authority to :
condemn, this issue usually revolves around the interpretation of the enabling statute.
b. Was the taking for a public use?
As explained previously, the power of eminent domain must be exercised for a
public use or purpose. Therefore, the condemnee can always question an acquisition on
the. ground that it is for a private use. The extent of the evidence which can be pre-
sented on this issue depends entirely upon the rules of the particular jurisdiction. In
some States it is allowable to show the motives of the condemner. For example,
the court might admit evidence showing that the condemner intended to trade the
property acquired in an unauthorized manner to a private party. Further, in ruling on
the issue of public use the court may or may not give weight to the legislative declara-
tion of public use. In either event the authorizing statute or resolution is generally
strictly construed in favor of the landowner.
c. Was the taking necessary?
In most States the necessity or wisdom of the acquisition is not a justiciable issue.
The enabling ordinance or resolution is deemed to conclusively establish the necessity
of the acquisition. No inquiry is permitted into the reasons behind that declaration
so long as the taking is for public use.
However, in some few States necessity can be made an issue, and evidence is
allowed bearing on the wisdom, practicality, and bona fides of the acquisition.
d. What is just compensation?
In the vast majority of cases tried the sole issue is the amount of damages to which
the landowner is entitled. Under this general heading evidence is introduced con-
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cerning value of the property acquired and damages and benefits, if any, to the
remaining property.. It is this seemingly simple issue that has produced the hundreds
of judicial decisions and multitude of statutes in each jurisdiction.

Burden of Proof — The party having the burden of proof on an issue must
prove that issue by a preponderance of evidence, that is, introduce evidence that will
outweigh, no matter how slightly, the evidence produced by the other party. If this
burden of proof is not met, the issue must be decided against the party having the
burden. As a general rule a party has the burden of proving those items he is required
to affirmatively allege in the complaint, answer, or cross-complaint.

Where the condemner must in the complaint allege its authority to acquire, or
that the taking is for public use, or that the taking is necessary, the condemner has
the burden of proving those items. The answering landowner has the burden of proving
the value of the land taken and the damages to the remainder, if any. In a jurisdiction
that allows general or special benefits to be off set against the value of the land taken
or the damages to the remainder, the burden is placed on the condemner to show the
amount of these benefits.

Function of Court and Jury — In a majority of cases a jury's sole function is to
act as a fact finder with all legal questions being resolved by the court. Theoretically,
it is the jury's duty to determine the amount of compensation by weighing all the evidence
including the opinions of the expert witnesses. In this deliberation they are guided by the
court which instructs the jury on the law to be applied and makes all the necessary
legal determinations during the course of the trial. In the minority of jurisdictions where
necessity can be made an issue, the practice varies as to whether the court or jury
reexamines the condemner’s declaration of necessity.

The court in most jurisdictions is the exclusive arbiter of such legal items as:

a. The authority of the condemning agency.

B

Whether the taking is for a public use.
¢. What evidence is admissible.

d. What is the larger parcel.

e. What items of damage are compensable, i.e., business loss, loss of view, etc.

f. What benefits are general or special.

g. Title and description controversies.

Although the above examples may at times all involve factual disputes, primarily
they require the application of legal principles beyond the scope of the jury’s function.

Some few jurisdictions vary this practice and delegate the court to the role of
advisor, leaving all issues, both factual and legal, to be determined by the jury. Finally,
in all jurisdictions it is permissiblejfor both parties to waive a jury thereby allowing the

court to determine all issues,
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Outline of a Trial

\

The segments of a “typical” condemnation action in chronological outline form are:
a.  The selection of a jury of 12 men or women.
The number of jurors can be varied downward by statute.
b.  Opening statements by counsel for the respective parties.
This is ideally a nonargumentative statement telling the jury what the case is
about and what evidence will be produced.
c.  The introduction of a prima facie case by the condemner.
« This is the production of a resolution authorizing the taking, and in partial
taking, testimony and exhibits showing the construction in the manner pro-
posed. In some jurisdictions this showing of authority, etc., is made at a
separate preliminary hearing. |
d. Introduction of evidence by the defendant landowner on the value of the land ‘
taken and damages, if any, on partial takings.
Since the defendant has the burden of proof on the issue of value he is required:
to put his case on first. This is sometimes called the defendant’s case in chief
and it is during this segment that his “expert witnesses’ will testify. |

e. Introduction of evidence by the condemner on the issues of value and special ‘
benefits, if any.

This is the condemner’s opportunity to introduce its “experts” and is labeled
the plaintiff's case in chief. In some jurisdictions the condemner may reserve
its opening statement until right before its case in chief. |

f. Rebuttal evidence by the landowner. |

This is the defendant’s opportunity to counter new matters raised by plaintiff, \
such as the existence of special benefits.

g.  Surrebuttal by the condemner. x
Plaintiff's chance to counter new evidence produced by the defendant.

h.  Jury view of the subject parcel. \
The allowance of a view of the property being acquired lies within the dis-

cretion of the trial judge. The court also determines when during the trial the
view will be had.

7. Final argument.

Here both sides have an opportunity to evaluate the case for the jury.
j-  Instructions by the court.

At this time the court instructs the jury on the law which governs the action. l
k.- Jury verdict.

The end product of a lot of work.
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CONCLUSION

The foregoing should be convincing proof that condemnation procedures are as
varied as the many jurisdictions and all statements concerning “general,” “typical,”
“majority,” and “most” are themselves subject to numerous exceptions.

Further insight into these procedural complexities can be obtained by referring
to some of the highway laws studies issued by the Highway Research Board of the
National Academy of Sciences. These exhaustive and authoritative legal and statistical
studies are excellent. Attention is directed particularly to Special Reports 32, 33, 50 and
59. Several survey type treatises have also been published dealing with eminent domain
which would provide additional source material; for example, Nichols, EMINENT
DOMAIN, 3rd Ed.; Orgel, VALUATION UNDER EMINENT DOMAIN, 2nd Ed.; AMERICAN
JURISPRUDENCE, Vol. 18; and Kaltenbach, jUST COMPENSATION. Your attention is also
directed to the annual reports of the Committee on Condemnation and Condemnation
Procedure of the American Bar Association, which contain digests of the important
eminent domain cases in the various jurisdictions.
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CHAPTER 8

Appraising for Condemnation

'HERMAN N. KRAMER

Director, Division of Right-of-Way Acquisitions & Titles
New Jersey State Highway Department

Appraisals are the means by which public agencies may determine the best
possible estimate of the amount of compensation due owners because of the taking of
their property for public purposes. Other chapters of this text cover in detail the
appraisal functions, the basic approaches to value and appraisal and legal theory in
general.

This chapter is devoted to the elementary fundamentals of highway condemnation
appraising geared to the level of the right-of-way trainee, Practicality has been stressed
and unusual or very complicated problems have not been included except where deemed
essential in the explanation of the other approaches to value.

The rules followed in this outline apply to sound appraisal principles. Should the
laws in any particular state prohibit the application of any of these principles, the
outline may be adjusted to conform with the policy and legal criteria of the jurisdiction
concerned. '

Sound Appraisals—Keystone of Sound Right-of-Way Acquisitions

The Federal highway program is probably the largest project short of all-out war
that our country has ever undertaken. Last year there was a national expenditure of
over 500 million dollars for rights-of-way and it is estimated that before the presently

‘planned Interstate program is completed, 750,000 parcels at a cost of $5,300,000,000

will have to be acquired. This is only a part of the picture, since it does not
include the many more thousands of parcels and the additional billions that will be
expended in the next decade by the individual States in the enlargement and
improvement of their primary and secondary road systems.

With appraisals being the primary means by which the amount of compensation
paid to owners is established and by which the State and Federal governments document
their records as the basis of each right-of-way expenditure, the condemnation appraiser

- is faced with a grave responsibility. Upon his judgment and experience hundreds of

millions of dollars will be expended annually. He must, therefore, supply appraisal
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figures that represent the just compensation to which property owners are entitled and
which are just and fair to the taxpaying citizens.

Compensation—Market Value as a Measure of Loss

Valuation under eminent domain is based on the constitutional provision of the
Fifth Amendment to the United States Constitution that no property shall be taken
for public use without "just compensation’ therefor.

Over the years many legal expressions and opinions have been devc.lopcd in an
attempt to formulate an equitable interpretation of the intent of the Fifth Amendment.
The practical solution of the problems presented in determining just compensation (sub-
ject to exception in isolated cases) has been resolved by the courts in adopting the “fair
market value” concept as being the most accurate and practical measure of just
compensation.

Since fair market value is presumed to be established in the open market, it follows
that this interpretation by the courts is both fair and equitable. The public in general by
their sales and purchases of property tend to set the going worth of properties.

Since market value is a figure presumed to be established in the market, it follows
that sales are usually the best evidence of market value. By comparing the property to
be condemned with actual open market sales and by adjusting for differences in time,
location, and general desirability, a substantive indication of the public's opinion
of value as applied to a specific property will result.

Partial Takings

There is one notable exception to the rule that the acquiring authority pays for
only what it actually acquires. This is when a part of a property is taken. Then in
addition to the actual value of the land taken, payment must be made for severance
damages, if any. '

* The law does not furnish a clear-cut dictionary type definition of severance
damage but the measurement of such damages is one of the most important functions
of the condemnation appraiser. If partial takings never arose, litigation would be
reduced to a minimum; because in most cases involving competent appraisers on both
sides, there is usually little difference of opinion as to the value of an entire property.

Wide differences in opinions of value frequently arise, however, over the
question of damages resulting from severance. These differences become understand-
able when it is realized that the subject presents many borderline legal and factual
applications. Further, until the advent of the recent economic and severance damage
studies, there had been little or no basis with which to establish and support values
and| sales histories of severed remainders, except the appraiser’s unsupported opinion

and judgment.
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Severance Damages

Severance damages are usually defined as loss in value to the remainder of an
owner's property after a part has been taken, as compared with the value of the
remainder before the taking. Severance damages can only occur in those acquisitions
where the takings are part of a larger parcel under one ownership and are only
compensable when there is a2 demonstrable impairment or depreciation of the market
value of the remainder which directly results from the acquisition of a part of the
property.

The most frequent severance damages to properties result from one or more of
the following basic causes:

Proximity
Denial or impairment of access
Reduction in size

Severance from a larger parcel

S N

Consequential damages (not compensable)

Unity-of-Use Concept

A rare exception to the severance damage rule pertaining to the requirement that
the ownership of the property affected must be one contiguous unit is the case of
separate properties under one ownership which may have a street or an alley between
them or may even be some distance apart. If there is 2 common unity-of-use they may
have to be evaluated as one large property, should the taking create damage to one
or the other of the properties involved.

An example of the application of the unity-of-use principle might be an oil
company having river front docks on one side of a street and a refinery on the other.
If the acquisition took the river front dock property and thereby severed the refinery
from its oil tanker transport supply which furnished crude oil to the plant, there could
very well be'a compensable damage to the refinery under the unity-of-use principle.

The whole question of unity-of-use is a complicated legal matter and the appraiser
should never proceed without first thoroughly examining the legal application as it

applies in his State.

The “Before and After” Appraisal

Where partial takings are concerned, the accepted appraisal procedure for esti-
mating the value of the part to be acquired and the amount of damages to the
remainder as a result of the taking is to separately determine the fair market value of

' the property as it exists before the proposed acquisition and to then determine the fair

market value of that part of the property which remains after the taking.
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The difference between the tiwo results constitutes the value of the part taken and
the amount of any severance damages to the remainder. This concept is known as the
before and after approach and is the basic evaluation technique followed in appraising
partial takings.

Figure 1 demonstrates the basic application of the before and after principle. In
the examples shown, there is a tract of land fronting on a county road which is improved
with a dwelling and a small barn before the taking. By market comparison the value
of this property as a unit has been established at $35,000 for land and improvements
combined. .

The proposed highway acquisition severs this property into two tracts. It has been
determined that the remaining tract on the west could readily be sold on the market
for $7,000 and that the remaining tract on the east would sell for $8,000. The improve-
ment are destroyed by the taking and add no increment of value to the remaining easterly
tract.

The total value of the property after the taking is therefore $15,000. This value
deducted from the before value produces the sum of $20,000, which is the value of the
land and improvements taken and of damages to the remaining land.

Exceptions to Before and After Approach

A permissible exception to the before and after procedure would be a very small
fee taking or a very small easement where there are obviously no damages and the
taking itself is nominal. In such exceptions only the part taken need be evaluated.

This principle is demonstrated by the following example. The property consists
of a large 200 acre tract of vacant land fronting on a State road. The State desires
to improve the road and eliminate a sharp curve. This necessitates the acquisition of
0.50 acre of land. The severed remainder still contains 199.5 acres. It is not damaged
and will still sell at the same unit acreage rate as before the taking. In this isolated
circumstance it is permissible for the appraiser to evaluate only the 0.50 acre part taken
and to not make a complete before and after evaluation. See Figure 2.

Cost-to-Cure Method

Another permissible exception to the application of the before and after procedure
is the cost to cure method. This method is frequently adopted where the condemning
agency may be acquiring a part of a railroad, a water company or a power line right-
of-way. In such instances the value of the part taken, plus the cost to cure the damage
by restoration of the taken facility, may be the most practical method of valuation.

For example, in evaluating a railroad, if the appraiser were required to appraise
the entire railroad or power transmission line on a “before and after basis,” where
would he stop? Obviously he can not appraise the entire right-of-way from New York
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lio damage to remainder

Remaining Area 199.5 Acres ~

VALUATION
0.50 acres of land @ $500 peracre .........................n. $250.00

Figure 2

to Chicago. The practical solution would be to evaluate the part taken and to estimate
the “cost-to-cure” the damages to the railroad.

One illustration of the “cost-to-cure’” approach is that of a multimillion dollar
paper mill strategically located along a river. This enterprise requires enormous quan-
tities of water which local municipalities cannot provide. The company, therefore, pumps
its own water from the river.

The State desires to acquire a tract of land for a new highway which will take 5
acres of the company's river front acreage including the pump house and appurtenant
facilities which supply water to the plant. Without water, the plant will become
inoperative and by the usual before and after premise the damage would be almost
immeasurable. The cost-to-cure method would then be applicable. Real estate appraisers
determine the value of the 5 acres taken. Industrial engineering appraisers determine
that it is possible to restore the pumping facilities and the river front intake chamber
at a new location on the owner's remaining river front property.

The construction of these facilities will restore the water supply and eliminate
damages to the plant. Thus on a cost-to-cure basis the approach to value is payment
of the value of the 5 acres taken plus cost to the owner to restore the pumping facilities
which will mitigate the severance damages. :

Figure 3 demonstrates the cost-to-cure method as applied to an acquisition from a
power line right-of-way. The land value has been established by comparison at an
average rate of $1,000 an acre. The power company has the right of condemnation
and can acquire land needed to replace the land taken at the same rate. The cost of
relocating the operating facilities to the power company’s new right-of-way is estimated
and agreed upon by both State and utility company engineers as being $50,000, for a
total on a cost-to-cure basis of $52,000. This approach to value avoids the question
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of severance damages to the entire operating facilities which are dependent on the
right-of-way in question.

Special Purpose Properties

At times the fair market value concept may fall short as a measure of just
compensation when it is applied in the evaluation of such properties as armory build-

BEFORE TAKING: B
Yo “0/

r
S<s 4 Po .
Ol s B ant
o N ' 0/?/
\\ / o2
L/~£\ - T
RN - ,a_%/
PROPOSED RO.W. --
s \..\\//:“-AREA TO BE TAKEN 2 ACRES
PROPOSED HIGHWAY A

PROPOSED R.0.W. LINE

AFTER TAKING:

Xz s
Sou, e

§“O‘Z’Q\s\ S\NG /e"//

Cyo
.~ ".'/e//
\\S\.If'NE-L-OC”ED--R"o'w.\-‘-- A‘.
N\ ° O ‘o y

PROPOSED HIGHWAY
EVALUATION SUMMARY
2 acres taken average @ $1,000 peracre ................iinan.. $ 2,000
Cost to relocate operating facilities ................oooaiiin, 50,000
Value of part taken and thel cost-to-cure damages ................ $52,000
Figure 3
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ings, municipal buildings, libraries, schools, parks and other publicly owned properties
which have a peculiar value in their existing ownership. In condemnation appraisals
of this type, where an estimate of fair market value may not provide a way to
measure just compensation, the cost of replacing the property taken "in kind” may be
the only proper method of estimating value.

This application is based on the concept that special purpose properties are unique
properties built for a sole functional utility. They are not usually marketable and fre-
quently serve as an integral part of an over-all operation. As such, they have a "value
in use” equal to the cost of providing an equally functional replacement.

This approach should be utilized only after careful and thorough examination of
the legal application as it applies in the appraiser’s State and after a determination
as to whether or not an architect’s study or special engineering report may be desirable
to back up the real estate appraiser’s reports.

Noncompensable Damages

Although laws vary in individual State jurisdictions, the following types of
damages are generally considered as being noncompensable in highway acquisitions and
should not be included in appraisal evaluation reports.

Loss of business

Expense incurred for moving personal property

Loss of good will

Raising or lowering grade of highway (when no taking occurs)

Damage resulting from the owner's inability to obtain an acceptable new

I

location

Loss of profits

Trafhic noise and fumes from increased traffic
Circuity of travel

Y m N

Diversion or rerouting of traffic
10. Damage to potential improvements or for items highly speculative in nature

Damages to the remainder of a property that are a direct result of severance,
caused by the acquisition of a part of the original ownership for highway purposes, are
compensable. Damages to the remainder of a property that are an incidental conse-
quence of such a taking are not compensable.

As both types of damage may occur to a property following a taking, it would at
first appear to be an inconsistency that the one is compensable and the other is not.
The reason for the difference rests with the origin of the damage. For instance, the
owner of land fronting on a highway has no vested right in its continuance as a
public highway. Se long as his right of ingress and egress is maintained, he cannot
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claim damages which result as’a consequence of the discontinuance or relocation of a
public highway, even though the discontinuance or relocation may divert traffic from
his door and thereby diminish trade.

The appraiser frequently encounters a similar problem where the construction
of a new highway to by-pass an older, more circuitous route practically closes down the
businesses on the old road. This diminution in trade and possible loss of value to
properties on the old route are not compensable, even if parts of the new highway
right-of-way are taken from the affected owner's properties.

The basis of the fairness of this concept is that the damage to these properties
was not the result of the taking of land for the new highway but was a consequence
of the public's preference to use the newer, more direct route that will now be available.
As the State is not obligated to send customers past a merchant’s door, it cannot be
expected to pay for such damages.

In the acquisition illustrated in Figure 4, the owner has a large farm property.
The section fronting on the existing highway is improved with a produce stand and a
gas station. The construction of a new throughway to replace the old route requires
the taking of 5 acres from the rear of this property.

While it is indicated that there may be some diminution in trade as a result of
the public’s preference to use the newer route which by-passes the produce stand and
the gas station, this is a condition which is a consequence of the taking and is not
compensable. It is up to the owner, not the State, to find customers. Thus; in the before
and after approach to value which has been utilized, there are no compensable damages
indicated as directly resulting from the State’s use of the 5 acres of rear land for

highway purposes.

Benefits

Admittedly, owners are entitled to just compensation for property taken for
highway purposes. On the other hand, unless benefits are taken into consideration,
the rights of the general taxpaying public will not be protected. Appraisers must, there-
fore, be thoroughly familiar with the various benefits that affect a remainder property
after a partial taking. They must be cognizant of which types of benefits may be used
to cancel damages sustained by the owner and with the appraisal principles involved.

Benefits fall into two major categories: general benefits and special benefits.

General Benefits

General benefits are those which result to an area in general following the opening
or improvement of a highway. They spring from growth in population, increase in
traffic, time saving features, etc. They affect 2 whole community or neighborhood and
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are enjoyed by many others along a highway as well as the affected property owner. If
they arise at all they are in the future, while the basis of compensation must be as of _
the date of taking. Such general benefits may not be used to cancel out damages Wthh
an affected property owner sustains from the taking of his land. il

Special Benefits

Special benefits are those which the affected property alone derives as a direct
result of the taking of a part of the property for highway purposes. Such benefits are
apart and separate from any general benefits which the highway construction may
create in the area.

Some of the special benefits that may affect individual properties and should be

considered in appraising are:

Y

Removal of traffic hazards by creation of a frontage road

Improvement of ingress and egress

Formation of a corner property where none existed before

Draining or filling of low land

Increase of highway frontage abutting the remainder property

Removal of obstructions so as to enhance value by an increase in visibility

i A B

Depending upon the jurisdiction and the particular circumstances, such special
benefits may be used to offset damages to a remaining property. The required circum-~
stances are that they must be peculiar to the land in question and they must directly
result from the highway improvement contemplated.

Generally speaking, and again subject to the jurisdiction, the appraisal rule is that -
special benefits can be set off against severance damages but cannot be set off against
the value of the land taken. Actually many States have no specific legislation regarding
the subject of benefits, yet the higher courts have had very few cases appealed to
them by owners who have challenged the right of the State to offset damages through
special benefits.

It is believed that the reason for this acceptance by owners of the benefits concept,
even where legislation is nonexistent, is that the subject becomes more or less
immaterial when correct evaluation principles are followed. In the before and after
approach to value, special benefits which directly result from the contemplated
construction are automatically considered in determining the fair market value of that
part of the property which remains after the taking.

Therefore, unless there is local legislation or other State procedure providing for
the handling of special benefits, there would be no occasion for separately dealing
with the subject when the before and after evaluation approach has been followed.
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Access Rights

It has long been recognized that property owners have access rights in existing
streets, roads and highways. These access rights are in addition to the rights these
owners have along with the general public to travel from point to point.

While such rights are recognized, the history of their origin is not clear. It is
believed by those who have closely studied the subject that they began with the
earliest land service roads. These roads gave access from one property to the next.
They were frequently created by donation when a rural owner, who wanted access to
more urban points, would set aside a portion of his own land for public road usage.
By this action it was understood that he reserved access to his abutting lands and by
reason of his allowing other owners to pass through his property, they in turn would
extend the same courtesy to him. This ancient concept was gradually passed down and
eventually became the basis for our present concept of an owner’s right of access in

land service roads.

There are two methods by which an owner's right of access may be denied or
restricted:

1. Police power regulation

2. Exercise of the right of eminent domain

Police power regulation is enforced on the basis that the action taken is essential
for public health, safety and welfare. Theoretically such regulation enables a State to
deny an owner’s right of access without purchase. There are very few instances, how-
ever, where the States have been able to enforce such an action along existing roads
and police power access regulations are usually confined to regulation of the direction

of travel and control of driveway locations.

The question that then arises is just how far police power regulation can deny
access and just where eminent domain begins. The general procedure followed in

most areas is that police power regulation of access may be enforced to a point where .

such regulation results in a damage to an owner's property. This, being tantamount
to a taking, then requires the exercise of eminent domain and compensation to the owner

for the access rights taken.

Access Right Evaluation

Access right evaluation is encountered by the appraiser in the conversion of exist-
ing routes into freeways or parkways, and in the construction of new freeways through
locations where no road previously existed. Where the taking is entire, the market

value of the property is the measure of loss to the owner. Where the takings are partial,
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the evaluation approach is the before and after method. The difference between the
before and after value is the measure of value for the part taken and damages to the

residue which result from denial of access.

Conversion of Access Rights

In the acquisitions illustrated in Figure 5, the properties both front on Route 4.
One also has a second frontage on the county road. The conversion of Route 4 into
a freeway takes the highway access rights of both properties. As property “A" will be
landlocked, the remainder is severely damaged. While property “B" also loses all
its highway frontage, it suffers no damage other than the value of the road frontage
from the denial of access since it will still have access and land service facilities by way
of the county road.

Denial of Access to a New Freeway

In the acquisition in Figure 6, the State is constructing a new freeway which takes
the rear section of the owner’s property. As the freeway was never intended to provide
access or land service, the owner loses no access whatsoever by reason of this taking.
He still has all of his access in the county road and suffers no dar%:ages as a result of

being denied access to the freeway.

Pt e ——

"Appraising Highway Easements :
i

An easement is a right. It runs with the land and is not revocable. Where high-
ways are concerned, such rights are acquired for the benefit of the dominant property
owner (the State) and encumber the servient (the owner’s) property.

Easements that the highway condemnation appraiser most frequently will encounter

include:

Slope right easements
Drainage right easements

L
2
3. Easements for construction and maintenance of a highway
4. Sight easement rights

5

. Temporary easement rights

These easements may be required from a property either individually, in combina-
tion with other easements, or in combination with a partial taking in fee. Their effect
upon the subject property varies not only with the area concerned but by reason of the
nature of the highway construction anfl the definition of the rights conveyed to the

State in the purchase agreement.
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CONVERSION OF ACCESS RIGHTS:

EXISTING R.O.W. LINE —<= < N,

EXISTING / STATE ROUTE NO.4

2 PARCEL TAKEN / PARCEL TAKEN /

PROPOSED FREEWAY RIGHT/ OF WwAY (NO ACCESS)

(NO ACCESS )

PROPERTY "A"

PROPERTY "B"

REMAINDER
LAND LOCKED

,7|PROVIDES ACCESS FOR

REMAINING FRONTAGE
LAND SERVIGE

4

= t -
~ COUNTY ROAD

EVALUATION PROPERTY “A” EVALUATION PROPERTY “B”
VALUE BEFORE VALUE BEFORE
200 ft. frontage @ $30 .... $ 6,000 200 ft. frontage @ $30 .... $ 6,000
6 acres rear land @ $500 .. 3,000 7 acres rear land @ $500 .. 3,500
$ 9,000 200 ft. frontage on county
road @ $10 ........... 2,000
VALUE AFTER 511’500
5.5 actes (landlocked) .... § 275
o o VALUE AFTER )
SUMMARY 200 ft. on county road . . ... $ 2,000
Value before ............ $ 9,000 6.5 acres @ $500 ......... 3,250
Value after .............. 275 $5,250
Value of part taken & dam-
age from denial of access SUMMARY
TEHIE o v mvwaman span se $ 8,725 Value before ............ $11,500
Value after .............. 5,250

Value of part taken & dam-
age from denial or access
HEhES «onnssanswsewms $ 6,250

Figure 5 l
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FREEWAY VALUATION PROBLEM: ,

L4 (DENIAL OF ACCESS) T
e : -— ROAD
-/ R' SR
_.———/“('E;‘mr sevice_RoA0) . e,
TCOUNTY_ “=o—mer ) .
o .
) | o
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; ‘ ‘ /EM“E_"./
® yﬂ"\'\“//" s ME:OLRES-- —— | Smmae——
‘- - — - - N o eeeem - .
' o
°

0 / 0
??,‘()?0?"e =

@ s
% v
/ i
3y
/9“090‘5
. EVALUATION
VALUE BEFORE VALUE AFTER
1000 front ft. @ $10 ..... $10,000 1000 front ft. @ $10 ..... $10,000
]
50 acres rear land @ $200.. 10,000 40 acres rear land @ $200.. 8,000
$20,000 $18,000
®
SUMMARY
Value before ............ $20,000
Value after .............. 18,000
Value of part taken & dam-
® B age to remainder ....... $ 2,000
Figure 6
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Easements are intangible. They convey only rights. The rights conveyed may be
minor or s¢ extensive as to leave the owner with merely a useless title. So long as the
owner retains any title, the entire ownership has not been conveyed. The evaluation
of an easement, therefore, takes on the features of a partial taking and the before and
after approach to value is the method of appraisement.

In embracing this approach to easement evaluation, relatively little difficulty is
encountered with the determination of the before value. Difficulty is encountered in
supporting the after value due to a frequent lack of sales of properties encumbered with
similar highway easements. The economic and severance damage studies now being made
in most States will ultimately make available a wealth of such sales. In many States the
courts allow as evidence settlements made by agreement. In such States, the appraiser
may then utilize recent settlements made by the State in support of his after value in
easement acquisitions.

The acquisitions shown in Figure 7 demonstrate the before and after method
of treating easement evaluations.

In this problem the State desires to widen Route 6 so as to eliminate a sharp curve.
This project necessitates the acquisition of three parcels. One consists of a taking in fee
plus slope rights. The second consists of a taking in fee plus slope and drainage
rights. The third consists of slope rights only. However, these rights pass through
the house and necessitate its demolition. In each instance, regardless of the combination
of rights or size of the fee taking concerned, the value of the property on the market
before the taking and the value of the property on the market after the taking develops
the value of the taking and the amount of damages to the remainder.

Easement Evaluation Problems:

[ ——

PARCEL 1 PARCEL 2 ) " PARCEL 3
Area - 2 Acres in Fee | Area-2 Acres Fee
2 Acres Slopes 2 Acres Slopesd Slopes = 1 Acre

& Drainage Rights

- 200 > |
s —| __Proposed toe of 4 P Dwelling _——= -
- —Z e
" R, ®
\\ e .
37‘47 posed R/V Line " 9.0\‘
\\M( ‘A“. f’ .
\~_ ?f‘
N
-
Figure 7
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EVALUATION
Parcel 1

VALUE BEFORE

20 acres Average @ $500 ... ...

VALUE AFTER
16 actes @ $500 ...t

2 acres (encumbered by slopes) @ $250....

SUMMARY

Value before ...........
Value after . ............

Value of part

taken & damages ......

EVALUATION
Parcel 2

VALUE BEFORE

20 aCTES @ $500 1 .vvcoocirnniarnntoasactatnrsate s e

VALUE AFTER

16 acres @ $500 ... ...l
Less effect of drainage right
(atbitrary nominal amount) ..............

2 acres (encumbered by slope rights) @ $250

SUMMARY

Value before ..........
Value after ............

Value of part
taken & damages ... ..

EVALUATION
Parcel 3

VALUE BEFORE

DWEENG . ocvonennosenssoasonssasvsnrcasvansssosnnornanse
20 acres @ $500 ... oiieiiei i
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. $10,000
. 8,500

50

$7,950
500

.. $10,000
5 8,450

.. $ 1,550

$10,000

$ 8,500

$10,000

$ 8,450

$12,000
10,000

$22,000
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VALUE AFTECR

DWeEING: s wvcuimswunsnsess semesos o5 65 oo aeionnes $—
19 acres @ $500 ...l 9,500
1 acre (Encumbered by Slopes) @ $250 ........... 250
$ 9,750
SUMMARY
Value before ............ $22,000
Value after . ............. 9,750
Value of easement
& damages ............ $12,250
Field Work

While other sections of this text introduce material pertaining to the appraisal
format, no outline specifically concerning the fundamentals of condemnation appraising
would be complete without touching on the important subject of field work. No
matter how well the appraiser may have applied himself in the classroom, it is only in
the field that a practical application of what he has learned can be made.

Sound appraisals will result only if the new appraiser applies himself to his field
work in the same manner as he has had to while under close instructive supervision.
There are no acceptable short-cuts to good appraisals except those resulting from a
thorough knowledge of the subject and the appraiser’s ability to properly organize and
budget his time. While the appraiser may at times be torn between the need for
sufficient production and the need for adequate documentation, he must always strike
the balance in favor of documentation. Inevitably time will prove him right, if care
and accuracy have been his watchwords.
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CHAPTER 9

The Right-of-Way Agent in the Condemnation Trial

ROBERT R. STONE
Senior Right-of-Way Agent
California Division of Highways

In any condemnation proceeding there is only one departmental representative who
has participated in all phases of the total acquisition process, from the initial contact
with the property owner to the final judgment, and this person is the right-of-way
agent. Being thus exposed to every segment of this chain relationship, the right-of-way
man represents the most informed individual available at the time of ultimate litigation.

The trial attorney has for the asking a comprehensive, if somewhat untapped,
reservoir of knowledge in the agent. The degree to which this source is utilized will,
of course, depend upon the attorney’s thoroughness and zeal for preparation.

The right-of-way man'’s contribution to a condemnation trial begins many months
before the actual trial. To pinpoint its inception we must go back to the agent’s first
call on the property owner. It is here that the preparation begins, for the agent has no
other alternative than to assume on this first call that this parcel may later proceed to
trial.

So we see from the outset one of the major phases of the agent's contribution—
the pre-trial or preparatory stage. The other phase, that of the actual trial assistance
and testimony, is just a natural follow-up in this process.

In this first phase, the spade work commences with the initial contact with the
property owner. A detailed accounting of this meeting as well as every successive
meeting should be made. The diary thus compiled should include the date and place
of the meeting, the individuals present, a recapitulation of all the topics discussed, the
offer made, the property owner’s reactions, and his statements and contentions.

The agent cannot rely solely on his memory for he cannot expect to recapture the
details of these meetings a year or so later when they will be needed at the trial; and
thus a full written report of each call made on the defendant is important if this
background material is to be of any later assistance to the trial attorney.

No other party on the department’s team is as familiar with the subject property

* as the right-of-way agent. Most appraisers, whether they be staff or independent, will

make only one or two trips through the property before trial; whereas the agent may
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visit the property a half dozen times or more. These are not casual walk-through trips,
but may last for several hours. :

In the course of these many visits he not only gets to know the property, but
even more important, he has ample opportunity to study the owner himself. He knows
intimately the exact contentions of the owner—his claims, his objections and reasoning.
This character study, properly transmitted to the attorney, will prove of great assistance
to counsel in the preparation of his case, and preparation is the major part of any
condemnation trial. What better source has the attorney for a revealing character
analysis of the defendant than the agent’s contacts?

The subject owner is only one of a dozen or so property owners this agent has
dealt with in the immediate area. The feelings and responses of the other owners are
also at the agent's finger tips. Their fears, apprehensions, questions and doubts that
arose over the department’s proposed construction may be pertinent in a later trial.
Again, in this phase the only source the attorney has is the man who has been in the
field—the agent. It is this same agent who has been subject to all the questions, in-
terrogations and remarks of the neighborhood. He has been the representative of the
department in the district, and even though the appraisers may meet the property owners,
they often have been advised because of department policy or the attorney's request,
not to discuss the case with the defendants.

Another aspect which will strengthen the department’s case is a complete knowledge
of the physical side of the neighborhood. The agent is intimately familiar with the
recent construction, the local landmarks, such as churches, historical buildings, etc., the
location -of schools and playgrounds, the traffic flow, the growth pattern, the public
transportation, the available shopping facilities, and the general neighborhood trend.
Having worked the area for weeks, perhaps months, eaten his meals there, driven
through and around the area constantly, the neighborhood has become a second home
to the right-of-way man.

Field Inspections

Every attorney will want to make at least one field trip to inspect the subject
property personally. Guided by the right-of-way agent, this can be a most rewarding
experience, for the agent can readily point out how the proposed construction will
affect both the general neighborhood and the subject property. The effect of cuts, grades,
slopes, bridges and underpasses can be amplified on. Recent sales, listings, and State
purchases can be shown the attorney. In the case of partial takings, the field inspection
is of particular value and importance. Attempting to visualize the effects of construc-
tion in the office is often a hazardous and unrealistic undertaking. To be guided by
the most experienced man in the department cannot help but afford the attorney an

advantage in trial. '
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Policy Matters

-

In many departments the volume of condemnation cases is not sufficiently large
to permit the retention of a staff of attorneys specializing in condemnation matters.
These organizations must then accept the services of an attorney who is assigned from
some other department and is not too familiar with either departmental policy or
condemnation proceedings.

In such a relationship the agent's contribution can be twofold. He can impart the
department policies and procedures to the attorney, as well as assist him in the many
pitfalls of condemnation work. Where such conditions exist it is the responsibility of both
the department and the agent assigned to see that the attorney receives all the assistance
that it is humanly possible to give.

Not all title information that is needed by the attorney can always be found in a
title report. Often information in the right-of-way man’s files can prove of help. Con-
ditions that do not appear of record, such as unrecorded deeds, leases, easements, etc.,
may have been uncovered by the agent in his many field contacts. Such information
must be transmitted to the attorney for him to be adequately prepared. Occasionally
too, a specific title search may be warranted, or a search of other public records such
as the voter registration, marriage and death records, might be needed, and this is
something a trained agent can readily do.

Special research in some specific field is sometimes required to have sufficient data
for court. Such an example would be the zoning history of a property, including the
petitions, record of hearings, rulings or variances granted. Again, this is a task that the
right-of-way man knows and can effectively perform. _

An effective court presentation will require photographs, especially pictures taken
before construction. No one is in a better position to make a complete photographic
coverage of the property in question than the agent. He will also be of assistance in the
construction of any special models for court display, of map exhibits, charts and drawings.

Some organizations rely on outside appraisal work entirely. Here is a case of non-
departmental men attempting to appraise property for the State without the background
and pool of information available to the staff appraiser. The right-of-way man can assist
the fee appraiser with information as to the policies and findings of his department, and
this is especially true of severance damage cases where a wealth of pertinent information
is usually available from the department.

It is customary to have several pre-trial conferences at the attorney’s discretion. The
agent's presence at these conferences is vital. It is here that he can supplement his
written reports by oral observations and comments. It is here also that the unity is
welded between the right-of-way department, the legal department and the outside valua-
tion experts. By thrashing out mutual problems, exchanging ideas and opinions, and
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experiencing a trial run of the court proceedings that are to come, the final techniques

of effective court presentation are sharpened into a winning effort.

-

Actual Trial Assistance

The role the agent plays in the actual trial often depends, of course, on the policies
of his own department. Some readily use the agent as a valuation witness, believing that
a man trained by them, knowing all the facets of the business, can better present the case.
Some departments still prefer to use only independent appraiser witnesses who are in
business for themselves but do mostly governmental work. Even with the use of the
independent witness the agent plays the strong role of liaison man between the inde-
pendent witnesses, his own department and the legal department.

A third group of organizations uses both the agent and the independent witness
for valuation testimony. One agent will be assigned a case along with an independent
appraiser. When the agent is to bé used as a valuation witness his preparation must be
as meticulous and painstaking as any independent witness, and perhaps more so. He
not only has the cumulative records and studies of his own organization to draw from,
but as stated before, a familiarity with the job itself, and perhaps even the parcel to be
appraised. His narrative appraisal report should be well written, complete in every
respect and fair—fair to the organization which employs him and fair to the owner
whose property is being condemned. All comparable sales used in his report should be
personally verified by him, and all valuation conclusions should be his, predicated on
the exhaustive study he has made of the property.

The agent’s court room conduct must be exemplary. Courtesy, attentiveness, proper
attitude and conservative dress are basic requirements, along with the required educa-
tion and appraisal experience. Since he is 2 member of the condemning body, his testi-
mony must appear as impartial as possible, carefully considered and well presented in
clear, confident voice. ’ v

Even in those organizations that still use independent witnesses for their valuation
testimony the right-of-way man may be called upon to testify as to his previous con-
tacts, offers and conversations with the defendant property owner. It is in such an assign-
ment as this that the carefully prepared, detailed diary the agent wrote a year ago will
pay dividends.

Many times the attorney will call the agent to the stand to refute some erroneous
claim of the property owner. If the agent is poised, well-armed, and confident he can
materially aid the State’s case.

Additionally, some departments will have right-of-way men with engineering back-
grounds for use in trial proceedings. These agents may be used to give specific engi-
necring testimony on such matters as slopes, grades, sight distances, results of compaction
tests, drainage problems, etc. Since highway departments deal in engineering matters, a
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considerable time saving of staff engineers can be realized by sparing them the task of
preparing for court by substituting a qualified right-of-way man.

The agent may never be called upon for direct testimony, yet may still be of tre-
mendous help to his attorney by remaining at the counsel table during the trial. By
being present, and listening to the testimony of the opposing witnesses, he can instantly
pick up any flaws, misstatements or weaknesses in their presentation and pass these im-
mediately on to the State’s attorney. Information known only to the agent, such as other
purchases made by his department in the area, may be needed during the course of the
trial, and in these circumstances the attorney need only turn and ask the agent.

As the trial proceeding progresses the attorney may quickly need some information
not available in court. A trained man who can leave the court, procure accurate informa-

tion with skill and dispatch regardless of the search required, is a definite asset.

Agent’s Presence at Pre-trial Hearings

It is now common practice in all States whose court systems have adopted the pre-
trial hearing procedure to have the right-of-way agent present.

Right-of-way departments seldom delegate to their legal representatives the au-
thority to negotiate a settlement. The authority to settle at a figure above the appraisal
is vested in the right-of-way agent, not the attorney. During the pre-trial hearing, if a
reasonable and fair settlement is proposed the agent can authorize its acceptance. In
addition, many matters may arise at the hearing that only the agent has knowledge of,

and here again he can be of assistance.

Conclusion

One concluding contribution the agent can make which will help his own depart-
ment and the legal department is writing a complete report of the trial. A synopsis of
this report can then be circulated to all the right-of-way men in the office to keep every
one informed and posted on recent court decisions affecting property in the area. This
record of trial should be a complete report of the court proceedings, giving the testi-
mony of the defendant’s witnesses as well as the plaintiff's, and the claims and contentions
of both sides with the findings of the court, the number of days of trial, etc.

These records can then be analyzed to indicate any trend that is taking place, the
effectiveness of the witnesses, the cost of each trial, the spread that exists between
witnesses’ testimony and jury reaction to certain types of cases.

So we see the role of the right-of-way man in the condemnation process is a most
useful one. He is the cohesive force between the appraisers, the attorneys and his own
department. He is the sole member of a condemning team that has participated in the
entire process, starting from the initial contact with the property and ceasing only when

the final judgment has been handed down.
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The agent's knowledge and skills should be utilized to the fullest extent. In
requesting condemnation, the right-of-way department should “follow through™ and
make every effort to assist the legal department. Liaison must be exercised, and the
attorney must not be left to fend for himself, or to repeat much of the spade work that
has already been done by the right-of-way department. The right-of-way agent’s fund
of knowledge should be tapped so that teamwork may exist and cohesive support be
achieved.
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CHAPTER 10

Highway Access*

INTRODUCTION

A good highway system must serve two functions. It must serve the landowners
or occupiers of a particular area by providing a means of local access and travel.
Secondly, it must provide an adequate network for longer distances or through traffic.

Before the widespread use of the automobile, the second function involving
through traffic, was relatively unimportant. Roads were needed mainly by local
residents to get to the county seat and by farmers to get to market. Today, while
roads must still be built and maintained to serve this local function, the increased
mobility of the population has elevated the importance of providing highways to
serve through traffic as well as local service. ‘

Since conventional highways were primarily constructed to serve local traffic
rather than through traffic, the many intersecting public roads and private driveways
made travel not only hazardous, but annoyingly time-consuming and uneconomical.
Thus, a specially designed highway with a limited number of planned access points
became necessary.

The terms, limited-access highway, controlled-access highway, expressway, express
highway, access highway, throughway, parkway, freeway, and others have been applied
to this specially designed highway. In this analysis, the term expressway will be used
to denote this modern type of facility, and the terms parkway and freeway will be
used to refer to certain types of expressways.?

Perhaps the most obvious need for expressways is to expedite traffic movement.
Numerous grade intersections slow down traffic considerably, and the many turning
movements on conventional highways greatly reduce their carrying capacity. Driving on
such highways is not only wearing on the motorist’s nerves, but on his vehicle as well.
It results in a waste of time, energy, gasoline, rubber and steel.

Expressways are more economical from the taxpayer’s point of view also. Many
of the conventional highways have become functionally obsolete in some cases solely
or largely because of the lack of access control. They are incapable of handling the
present traffic load, necessitating expensive relocations and the construction of new

highways to meet traffic demands. |

* Adapted from Highway Research Board Special Report 26, “Expressway Law, An Analysis,” 1957.
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Expressways are needed in the interests of conservation. The most valuable national
resource of any nation is its human beings. Last year (1961) 38,000 persons lost their
lives on the highway, and many thousands of others were injured.? Many of these
accidents occurred at intersections. This factor assumes special importance in view of the
fact that highways with full control of access were found to have an average of 2.4
fatalities per 100 million vehicle miles, whereas the fatality ratio on those highways
with no control of access was 5.2. In other words, the highway designed with full
control of access has been found to be over twice as safe in terms of fatalities as a
highway without control of access.

The construction of expressways may decrease traffic hazards not only on the
expressways themselves, because of the fewer number of intersections, but on con-
ventional highways as well, by relieving traffic congestion.

Expressways are important not only from the point of view of the safety of
individuals, but as an aid in the preservation of the nation. At a time of national
emergency, an adequate highway ‘system is a necessity for defense purposes and for
survival.

The contemporary high standard of living, which has enabled a large percentage
of Americans to own automobiles, coupled with the fact that everybody has more and
more leisure time, has made the tourist activity an increasingly important one. A
well-designed expressway may make it possible for people to travel greater distances in
a shorter period of time and also appeal to the esthetic sense.

In order to preserve the controlled access feature on the Interstate System, Title
23, U.S.C,, Section 112 of the 1956 act provides in part:

All agreements between the Secretary of Commerce and the State highway
department for the construction of projects on the Interstate System shall
contain a clause providing that the State will not add any points of access to,
or exit from, the project in addition to those approved by the Secretary in the
plans_for such project, without the prior approval of the Secretary. Such
agreements shall also contain a clause providing that the State will not
permit automotive service stations or other commercial establishments for

serving motor vehicle users to be constructed or located on the rights-of-way
of the Interstate System.

The engineering aspects of the expressway have already been developed to an
advanced stage, both from the standpoint of geometric design and operational features.
It is important that a good legal framework be also developed to provide the sharpest
tools possible for the important expressway programs now underway as well as for
those contemplated for the future.

Although the expressway as a highway facility is a comparatively new creation, it
is basically a product of evolution. The concept of controlling access is not a new
one. There was some regulation of access to highways long before the first modern
expressway was constructed. For example, access has been limited to one direction only
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(one-way traffic) and restrictions as to the nature and number of private driveways
have been imposed. The median strip on a divided highway has been another early
form of limitation on access.

Thus, it is necessary to look to the common law to ascertain to what extent access
to a highway could be controlled. Or to look at the question from the abutting
property owner’s point of view, what special rights does he have in the highway and
to what extent are these rights protected? It is but logical, then, for the first portion
of this chapter to deal with the common law relating to the protection of and restric-
tions on the rights of the abutting owner prior to the construction of modern express-
Ways.

The second portion of this chapter is an analysis of the statutory law in
existence at the present time. Because the expressway is a specially-designed highway,
important special legal implications concerning it exist. Since 1937, all of the States
have enacted specific legislation to deal with the special problems of the expressway.

The scope of inquiry into the statutes was necessarily limited to those sections
which specifically pertain to expressways. Consequently, in some cases, where a
State’s expressway“law does not cover a particular situation, the general highway law
may be applicable, although it is not indicated in this report. In the absence of a
judicial decision so stating, a determination that a provision in the general highway

code applies to expressways would be speculative, at best.

bl THE COMMON LAW BACKGROUND
' The study of the common law prior to the era of modern expressways is of more
than mere historical interest. It is necessary to ascertain the extent of the rights of
the abutting property owner or occupant in the conventional highway, in order to
find out how far the highway authorities may go toward creating a highway with
control of access. Important legal questions may be raised in connection with the creation
of an expressway. For example, how may an abutter be prevented from coming directly
onto the expressway? To what extent must an abutting owner be compensated for loss
of this right to come onto the highway?
In the field of highway law, as in every area of the law, the major objective is
effectively to balance the conflicting public and private interests involved. What
interests are involved in the establishment of an expressway? In general, the major

interest groups are as*follows:

(1) The government has as one of its fundamental functions the responsibility
of constructing and maintaining the highway system. It is the duty of the
legislature to provide for the best possible highway system which is adapted
to the needs of the times at the least expense to the taxpayer and the highway
user. At the present time, heavy high-speed traffic has created a demand for
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may not be completely deprived of all ingress to and egress from his property.
Vehicular access may be prohibited from the front of the property if there is access
another way. Or if that is not possible, vehicular access may be restricted to the
hours of least traffic congestion. The rules and regulations must be reasonable, balancing
the public safety with individual interest,s

As has been suggested, access may be regulated to some extent under the police
power. On the other hand, the power of government to deny access altogether is
limited by the constitutional requirement that compensation be paid for the taking (and
in some States, the damaging) of property.2+

As has been indicated, the courts have considered the right of access to be a
property right appurtenant to the land abutting the highway. As the Kentucky
Supreme Court has phrased it:

The private right of the lot-owner in the adjacent street being conceded
to be property, such appropriation or obstruction of the street as deprives
him of its reasonable use deprives him to that extent of his property,
and no reason is perceived why this species of property can be taken without
just compensation rather than any other.?s

An examination of the judicial decisions wherein the abutter has claimed compen-
sation on constitutional grounds reveals that the courts are substantially in agreement
as to the rules of law which apply, though there is some variation among the jurisdic-
tions as to its application to particular fact situations.

Before an abutter is entitled to compensation for the impairment of his access
rights, he must show that he suffers a special injury, differing in kind and not
merely in degree from that suffered by the public in general.’® The abutter is generally
not entitled to compensation if the obstruction of his access merely causes him inconven-
ience or requires him to reach the system of highways by a more circuitous route.
For example, where an abutter was compelled to travel one block further in one
direction and two blocks in the other because of a highway improvement, it was
held that he suffered only inconvenience and was not entitled to compensation.?”
The theory is that the public’s interest in the road as an artery of travel is superior
to the abutter’s interest, and mere inconvenience to the abutter is not compensable.

The abutter is not entitled to access at // points of his property, and as long as a
suitable means of access is left him, he has suffered no legal injury.’® But in cases
where the obstruction deprived the abutter of a "suitable” means of access*® or where
impairment of access resulted in loss in value of the property, the abutter has been
awarded compensation. In such situations, the abutter is deemed to have suffered a
special injury differing from that suffered by the general public.?* Of course, where
all access is completely cut off and the owner is left landlocked, the abutter must
be compensated since this is a taking of the property right of access.??
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It has been held that if the property abuts the street, but does not abut the
obstructed or vacated portion thereof, the abutter is not entitled to recover, the theory
being that he has suffered no special injury differing from that suffered by the general
public.z® (See Fig. 1.)

On the other hand, there have been cases in which the property did not abut the
vacated portion of the street and the owner was allowed compensation. The theory in
these instances has been that the test is not whether the property abuts the vacated
portion, but whether or not the owner has suffered a peculiar injury by being forced
to use a dangerous route?* or whether the property was left in a c#/-de-sac, impairing
the value of the property.?5 The Oklahoma court summed up the situations in which

the landowner suffers special injury in the case of Siegenthaler v. Newton.?®

1. Where the obstruction is in front of the abutting owner's ‘property.

2. Where the obstruction, although not in front of the owner's property, is in
such proximity that the use and enjoyment of his property is destroyed or
greatly interfered with and the value of the property is thereby impaired

3. Where the obstruction is not on the highway that abuts the owner's propcrty
but on a highway which is the o7/y means of ingress and egress.

To allow compensation whenever the property is left in a ¢w/-de-sac ipso facto
does not seem consistent with the principle that circuity of travel and inconvenience
are not compensable. Access is obstructed in only one direction in a cu/-de-sac and
causes the owner to travel, in many instances, no more than a block further. (See
Fig. 2.) ‘

However, some courts have awarded the property owner compensation for his
land being placed in a c#l-de-sac on the theory that he is entitled to access in both
directions.?” In other instances, the courts have held that a property owner in a cxl-de-sac
is entitled to compensation if he suffers special injury through the material impair-
ment of his right of ingress and egress.2?

In the famous California case, Bacich v. Board of Control of California*® the
plaintiff owned property on a street between two parallel streets. (See Fig. 3.) He thus
had access from his property to either street. One of the parallel streets was closed.
Although the plaintiff's property did not abut the closed crossing and he still had access

Vocated portion

AT
t

n

' Complainont’'s property

Figure 1. If property abuts the street but does not abut the obstructed
or vacated section, access has not been impaired.
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Figure 2. .The courts are frequently Figure 3. The location of the prop-
confronted with the problem of whether erty involved in the Bacich case. Formerly

to allow compensation for' the creatlgn. of the plaintiff had an outlet via both
a cul-de-sac or dead-ending of existing

Bryant and Harrison Streets but now can
streets.

use only Bryant Street. The grade of
Harrison Street was lowered 50 feet.

to the other, he was awarded damages. In other words, the California court considered
that the easement of access extends in both directions to the next intersecting street.
A dissenting opinion thought that the court was repudiating the rule that circuity
of travel is not compensable. On the same theory, the property owner in the situation
diagrammed in Figure 4 was allowed compensation.3°

However, circuity of travel beyond an intersecting street is deemed by the courts
not to be compensable. In the illustration in Figure 5 the property owners were not
allowed damages since it was not a cul-de-sac situation—they were not deprived of
access in one direction, but the route was merely less convenient.3!

Although it has been held that abutters in a c#/-de-sac are entitled to compensation
for loss of access, the better rule would seem to be that as long as the abutter still has
access to the city street system he suffers only the inconvenience of more circuitous
travel—an injury differing only in degree from that suffered by the general public—
and is not entitled to compensation.3? There is little reason to treat the cu/-de-sac situa-
tion any differently from the other situations which cause more circuitous travel.

g Plaintiff's property

2 s

E

a

. . . Obstruction in —
Flgure 4. The Beals case in Cali- (e g BN g e anter line

fornia. Recovery was permitted the prop-
erty owner because of the resulting Figure 5. No recovery was permitted
cul-de-sac. for obstruction of access in this case.
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In many residential subdivisions c#/-de-sacs are deliberately incorporated into the

design, for reasons of safety and general amenities of living.3

Air, Light and View

Although we are primarily concerned with access rights in connection with express-
way law, the companion rights of air, light and view are also important, particularly in
connection with grade separations or the raising or lowering of the grade. The prox-
imity of an expressway to structures and buildings in congested urban areas also involves
these rights. The rights of an abutter to air, light and view to and from the highway
have been recognized by many courts as easements of property rights which "run with
the land.” For example, in a court case where a hotel owner sought to enjoin the
construction of a large theater marquee below him because it obstructed air, light and
view, an injunction was granted the hotel owner on the theory that an abutting owner
has an easement of air, light and view over a highway as well as an easement of access.®*

There has been much litigation involving the construction of elevated railroads

causing injury to the abutter’s easement of air, light, view and access.s®

In a New York case, the plaintiff claimed compensation for damage to his rights -

of access, light and air and for invasion of privacy in the upper stories. It was held
that he was entitled to compensation; that in addition to the right of passage, which the
plaintiff had as one of the public, the plaintiff had other special rights—the rights of
access, light and air, which were appurtenant to his lot. The court said that these were
property rights within the meaning of the constitution.’¢ )

There is authority to the effect, however, that interference with air, light and view
are only consequential damages when caused by some public improvement and such
interference does not amount to a constitutional taking of property®” or that only the
property owner who abuts the obstructed part is entitled to compensation.®®

The abutter’s right of access arose because the primary function of the early
roads was land service—i.e., to afford access to and from adjacent lands. It might be
argued that this function of access does not afford a proper basis to give rise to the
rights of light, air and view; that the function of the roads was merely to provide
access and nothing more.

What kind of property right is the right of view? May it be bought and sold
separately from the land or is it merely incidental to the use of the land? This question
becomes important in relation to billboard control along expressways or any other kind
of highway, for that matter.

It has been held that the easement of view is limited to the right appurtenant to
a particular parcel of land. In 1943, a Vermont advertising corporation claimed that

~ a statute jregulating billboards was unconstitutional in that it deprived the corporation

of property without due process of law. The court held, however, that the right of
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view includes the right to display only goods or advertising matter which pertains to
the business conducted thereon and the right cannot be transferred for general commer-
cial use.??

Typical Situations Involved in the Creation of an Expressway

In light of the foregoing discussion of the relation of the rights of the abutter to
the power of the government to control and regulate such rights, let us examine typical
situations which might arise in connection with the creation of an expressway. In general,
an expressway may be established in two ways—by construction on an entirely new
right-of-way or by designating an existing highway as an expressway and improving
it to expressway standards.

Where a new right-of-way is used — The rights of access, air, view and light in
a conventional highway spring into existence because ‘the conventional highway is
designed to serve the abutting landowner. Since an expressway is designed primarily
to serve through arterial traffic and not the abutter, the very reason for these rights to
accrue does not exist. Where an expressway is constructed on a new right-of-way, no
rights previously existed, so nothing has been taken away. The courts have held that
the abutter is not entitled to compensation for a right he never had.*® Thus, where
no land or improvement is taken, the abutting owner is entitled to no compensation.
(See Fig. 6.)

The same reasoning applies where part of the abutter's land is taken. The abutter
is not entitled to compensation for the failure to give him access to the expressway.
(See Fig. 7.)

The situations in these two illustrations differ little except for the fact that in the
second case part of the abutter's land is taken. Since the highway is on a new location,
no right of access existed prior to construction so there is no /oss of access to be com-
pensated for. In either case, access rights do not become vested in the abutter at any

time.

Abutting

Abutting

Lond token
mm for expresswoy
Figure 7. In this instance too, the
judiciary has said no compensation is due

Figure 6. The courts are saying that the abutter for failure to give him direct
abutting property is not entitled to com- access. He is paid, of course, for the land
pensation for access rights under these taken and damages to the remainder, if
physical circumstances. any.
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Figure 8. Here again, no access rights accrue to the abutter, because
an expressway on a new location is involved, but compensation for land taken

must be made and heavy severance damages to the remainder would seem to
be involved in this instance.

The same reasoning is followed in situations where property is severed by a new
right-of-way. (See Fig. 8.) The abutter is not entitled to compensation for lack of

- direct access.#* In this situation, however, the fact that the property is severed with
AN

no direct access between the two parts of the land may materially impair the value
of the remaining land not taken.*> The general rule in measuring damages where land
is taken for highway purposes is the current market value of the land taken plus
the injury to the remainder, or the difference in the value of the land before and

after taking.4®
Even though an expressway is constructed on a new location, it iis. possnble that

previously-existing access is cut off from part of the land. (See Fig. 9. ) ;If the abutter i is.

thereby left without reasonable means of access to the general hxghway system he is
being deprived of property and is entitled to compensatlon f i b " '
W here an existing highway is converted into an expressway — Where the whole
or a part of an existing conventional highway is converted into an expressway, existing
access rights often must be acquired by the highway department. In such cases, (Figs.
10 and 11) even though no land is taken, access to the old highway may be cut off in
whole or in part. If the landowner is left without reasonable access to the general
highway system, he has a constitutional right to compensation. The value of the

access which the landowner in Figure 11 had to the old highway would probably be

i

.

new location

New expresswoy ©°

County rood

Right-of - way
DID]] token for
exprcsswoy
Figure 9. The expressway interferes with and obviously cuts off pre-
existing access from the remaining land to the county road; it may even be

land-locked. Compensation, in some form, must be made for injury to
such access.
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Figure 10. An existing conventional /
highway is converted to one of express- LI:::_gff::';‘g:';:_':':'.:' otquired
way design. If the abutter is deprived of
access, his access rights must be acquired.

Figure 11. Access to the new express-
way must be acquired from the abutting
lands where the abutter is deprived of
access. Compensation for these access
rights will probably be much more sub-
stantial than in the previous illustration

(Fig. 10).

much greater than that involved in the case in Figure 10; but the legal principles involved
would be the same, since no land is taken in either case. Access rights must be acquired
and paid for in both instances.

Where part of the abutter’s land is taken (Figs. 12 and 13) and the abutter no
longer has reasonable access to the system of highways, he must be paid for the loss of
access as well as for the land taken for expressway right-of-way and damages to his
remainder. In the situation shown in Figure 13, as in Figure 11, the value of the right
of highway access would probably be greater. The denial of access might also be
reflected in the damage to the remaining land not taken.

Conclusions

The judicial decisions clearly indicate that all access cannot be completely denied
without compensating the abutter. Even:the most liberal interpretation of the police
power has not allowed this. However, since the general rule is that circuity of travel
and mere inconvenience of access are not compensable, it is possible that all direct
access to an expressway could be denied without payment if the abutter has reason-
able indirect access by means of another highway or frontage road. The reasoning
applies only where the right of access is considered to be a right of reasonable ingress
and egress to the general highway system. Naturally, the cost of access regulation
achieved via the police power is much less than the cost of purchase or condemnation
of access rights.

v However, the regulation of access under the police power does not work an undue
hardship on the abutter, since his main concern is to have reasonable access to the gen-
eral highwﬁy system, which the law assures him, and not to receive a windfall benefit
at the taxpayer's expense. The regulation of access may cause inconvenience to the
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Figure 12. A portion of the abutter’s

. property is taken for expressway right-of-

way, which incorporates a pre-existing
county highway as well. Access rights

Abutter Expresswoy
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Figure 13. Essentially the same situa-
tion exists here as in Figure 12, except
that access rights may concern a larger
abutting frontage and severance damage

must be acquired and paid for in this might be involved.

instance unless the abutter has reasonable
access by way of other public roads or
streets.

abutter by forcing him to take a more circuitous route, but some inconvenience to
the individual may be justified in the public interest, when better and safer facilities for

travel are sought to be provided at reasonable cost.

THE STATUTES

Although the common law may grow and develop to meet the problems of
changing times, to a great extent the hands of the judges are bound by precedent
and if a new problem arises, frequently they can do nothing but apply the old rules
of law. If the old law is inadequate, it is within the province of the legislature

to change or clarify it.

V The State legislatures have generally thought that the common law principles
relating to the control of highway access were insufficient to meet all the problems
which arise in connection with expressways, and that new legal tools in the form of
statutes were needed. Even though special legislation may not have been absolutely
necessary in some of the States, it was perhaps felt that it was safer to enact a
statute than to risk an adverse decision by the court. Also, certain other problems
arising out of modern highway improvement, such as providing for roadside services,
intergovernmental arrangements, local consent, and special traffic regulations for express-

ways, may merit statutory consideration.

In addition to the general provisions found in all types of legislation, such as
““Separability or Severability,” “Designation of Terms and Definitions,” and *‘Declaration

- of Legislative Purpose,” legislative provisions for expressways generally fall into the

following categories:
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Governmental Unit Authorized to Construct or Designate Expressways

Expressway statutes generally specifically delegate the authority to plan, establish,
improve, regulate, vacate and maintain such highways to the appropriate highway
authorities so there is no doubt who is responsible for establishing and maintaining the
expressway system. Many States have also given the authority to establish and maintain
such modern highways to the county, city, town or village highway authorities within
their respective jurisdictions, as well as to the State highway department.

General Extent and Limitation of Authority

Legislative standard for exercising administrative authority — A general rule of
administrative law is that in delegating authority to an administrative agency, a sufficient
standard for the exercise of the authority must be spelled out by the legislature.
Otherwise, the act may be held to be an unconstitutional delegation of arbitrary power.
Such standards to guide highway officials in establishing expressways have been embodied
in a number of expressway statutes. The standards are usually in broad terms so as
not to restrict unnecessarily the legitimate activities of highway authorities. In general,
they authorize the highway agency to act when traffic conditions, present or future,
justify expressway facilities. Their inclusion in the law is based on the premise that
legislative authority may not be delegated to an administrative agency without appro-
priate ground rules; otherwise such delegation may be construed as unconstitutional by
the courts.

Intergovernmental agreements — Because of the complex nature of the high-
way systems, it is frequently impractical to establish an expressway without some kind
of cooperation among sé_veral units of government. Accordingly, highway authorities
in the majority of the States are specially authorized in the expressway statute to
cooperate and enter into agreements with the Federal Government and with aﬁy Federal,
State, or local agency, in order to facilitate the construction and maintenance of express-
ways. Such intergovernmental agreements include preliminary planning, financing,

acquisition of land, construction, maintenance, operation, policing and traffic control.

Requirement of consent of local governments — An expressway may make
drastic changes in traffic and land use patterns in cities and villages, thereby sub-
stantially affecting the life of the inhabitants. In order to preserve the interests of a
municipality in its local streets, many States have subjected the action of the State
highway administrative agency to the consent of the local governing authority having
jurisdiction over the public highway in question. Generally, whatever local consent
requirements, if any, may now exist in a particular State may be made applicable to

the expressway program.
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Provisions Relating to the Construction of Expressway Projects

Designation of both old and new roads as expressways — If the authority to
create an expressway is limited to the construction on new location only, an entirely new
right-of-way would have to be acquired for each expressway. However, it is sometimes
more practical to convert an existing road or a portion thereof into an expressway, and
sometimes this is the only feasible course from an engineering point of view. The
expressway statutes of many States give the highway authorities the power to control
access on existing highways as well as on 7ew highways on new locations.

Elimination of intersections and railroad grade crossings — When an express-
way on a new location is constructed or an existing highway is converted into an
expressway, some provision must be made for prohibiting or eliminating railroad grade
crossings and highway intersections at grade with other existing highways which are
not made a part of the expressway facility. The elimination of an intersection at grade
might be accomplished either by closing off the intersection entirely, constructing an
underpass or overpass, by a separation structure, or substituting a loop street or frontage
road allowing access to the expressway at a different point. Highway authorities are
generally empowered to eliminate these hazardous intersections; also, in many cases,
the law requires the consent of appropriate highway authorities before any new street
may intersect an expressway at grade, thus protecting the facility for the purpose in-
tended. As previously stated, section 112 of the Federal-Aid Highway Act of 1956,
Title 23 U.S.C., provides that all agreements between the Secretary of Commerce and
the State highway department for the construction of projects on the Interstate System
shall contain a clause providing that the State will not add any points of access
to, or exits from, the project, in addition to those approved by the Secretary.

Frontage roads — Although an expressway is primarily designed for through
traffic, the adjacent areas cannot be completely cut off from the expressway, particularly
where such development is reasonably intense. The cost of acquiring the necessary
propert;"r and property rights for the construction of the project might be greater
if the adjacent area were completely deprived of both direct and indirect access, unless
the expressway is established on new location. As an alternative, many of the States
have provided by statute for the construction of frontage roads to provide access to
adjacent property. Frontage or service roads or streets are local roads or streets designed
to serve abutting owners and adjacent areas by providing a designed means of getting to
and from the expressways.

The desirability of specific statutory legislation authorizing the closing of an
existing road at its intersection with the expressway is illustrated by two recent court
decisions. In one, the court held that the highway department did not have the

authority to vacate or close intersecting highways since there was nothing in the
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expressway statute specifically authorizing such action.** In the other, the court noted
that the State’s expressway law specifically provided for the closing of an intersecting
road, and for this reason it was not necessary for the highway department to resort
to the general street-closing procedure. 45

When a frontage road is constructed to provide access where direct access has
been cut off, there is some question as to whether the abutting landowner is entitled to
compensation for impairment of his access, particulacly where he or visitors (or
customers) seeking access to his property may be required to travel ‘a considerable
distance to gain entrance to or exit from the main traveled roadway. Although
circuity of travel is not ordinarily considered compensable, some of the courts have
taken the view that the placing of an abutting owner on a frontage road could result
in sufficient impairment of his access to constitute an actual taking of his property. At
the present time, analysis of court decisions handed down in a number of States
indicate that each case is being decided on the merits.4

Design  — It is axiomatic that not all expressways should be of exactly the same
design. For example, an expressway may be designed to serve all types of vehicular
traffic or only noncommercial traffic. Controlled access highways may then be either
freeways or parkways. Provision has been made in the several statutes for the
establishment of different types of expressways to accommodate different traffic and
land use needs. If an expressway is defined as a highway with either full or partial control
of access, as a number are, further opportunity is provided for relating the design to
traffic and land use requirements.

In addition, many States have explicit design provisions in their expressway
laws which authorize the highway authorities to design the facility so as to best
serve traffic needs, and to divide the facility into separate roadways with physical
separations. Provisions relating to the elimination of intersections and the construction

of frontage or service roads also imply design features.

Acquisition of Property

More than half of the States have special provisions in their controlled-access or
expressway legislation for acquiring property. Although there is some question as
to whether such provisions are needed, since the highway authorities are already
authorized to acquire land for highway purposes in the general highway law, authority
to acquire the rights of access, air, light, and view is peculiarly necessary in the
construction of  expressways, since these rights cannot be completely extinguished
under the police power. Also, a special property acquisition section might expedite the
construction of these facilities. The most common elemlents of the acquisition provisions

for expressways are as follows:
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Authority to acquire both private and public property — in COusluclily w
expressway, the best route may be one that requires the acquisition of land already
in public ownership. Since it might prove very impractical and uneconomical if the
highway authorities were allowed to acquire only private property, the majority of the
States have included in their expressway statutes the power to acquire public, as
well as privately-owned property.

Methods of acquiring property — The authority to acquire property for public
use by eminent domain is inherent in sovereignty. The constitution and statutes of a
particular jurisdiction generally spell out for what purposes and in what manner this
power may be exercised. Thus, the constitution and statutes may be said to provide
limitations or restrictions on an otherwise unlimited power of eminent domain.

The situation prior to the enactment of any expressway legislation was, in general,
that compensation must be paid for the taking (and in some States, the damaging) of
property for public use. This requirement is found in the due proce\ss clauses of the
Federal and State constitutions. In every State, the highway authorities are authorized
to acquire property for highway purposes, either by constitutional provision or by
statute. Thus, the highway authorities’ general authority is limited to ‘highway
purposes” and compensation has to be paid for property acquired by condemnation.

The questions which arise in connection with expressways are: (1) Does the
authority to acquire property include the authority to acquire rights of access, air, light
and view? (2) Was the authorization to acquire property for highway purposes
meant to include the authority to acquire property for expressways? That is, may the
highwa;v authorities acquire property for expressways in the same manner that they
acquire property for conventional highways? It might be contended that only the
conventional highway was thought of at the time this authorization was granted; since
the authorization is in the nature of a limitation, it might be contended that the
intent was to limit the authority to conventional highways.

The most common provision stipulating the means by which property may be
acquired is to the effect that the authorities may acquire property by gift, devise,
purchasé or condemnation in the same manner as now authorized by law.

Authority to acquire a fee simple title — Although the general highway laws
of the States frequently authorize the highway department to acquire a fee simple
interest in property for highways, it is possible that, in the absence of special statutory
authority, the courts might hold that the fee simple provision applies only to the
conventional highways, since expressways were not considered by the legislatures at
the time the general highway statutes were passed.

Additionally, the expressway is a creature differing substantially from a highway
of conventional design. Its very nature presumes a greater degree of control than is
involved with ordinary highways. Apparently many State legislatures have felt that such
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necessary control can be achieved only through the acquisition of a greater type of
property ownership than merely an easement, and have specifically authorized the
highway departments to acquire, in appropriate instances, a fee simple interest in
property for expressways. Acquisition of full title to property is considered by many
States as the most effective way to exercise the kind of controls needed for highways of

modern design.

Authority to acquire rights of access, air, light and view — In general the rights
of access, air, light and view are controlled, within certain limitations, either by
regulation under the State police power and without compensation to the abutter, or
by acquiring such rights. through purchase or condemnation on payment of just
compensation to the abutter.

An existing highway might be converted into an expressway by regulating, rather
than acq‘uiring," access rights. Courts have said that mere circuity of travel is not
compensable; and so long as an abutter has a reasonable means of access to the highway
system, he is not entitled to compensation under the constitution.

On the other hand, in the process of laying out an expressway, the hardship to a
particular abutter may be so great that the courts find it amounts to more than a mere
regulation of access (or of air, light or view), and that it amounts to deprivation of
property for which the constitution requires the payment of just compensation. In such
a situation, if the authorities do not have the power to purchase or condemn these
rights, the expressway plans would be thwarted. For this reason, specific provision
for acquiring such rights and for compensating the abutter for his loss of property is

included in the expressway statutes.

It might be repeated here that when an expressway is constructed on a new
location, it is generally held that no rights of access accrue to the abutting owner.*’
Since no rights of access previously existed, nothing is taken from the landowner so the
State need not pay compensation. However, in order to prevent these rights from
arising, the highway must be designated as a controlled-access highway at the time of

acquiring the right-of-way.

Authority to acquire land in addition to immediate right-of-way needs — In the
interest of economy, some of the State legislature have authorized the highway
departments to acquire land in excess of immediate right-of-way needs. If the highway
departments are authorized to acquire only a sufficient amount of property for
immediate right-of-way needs, the acquisition of additional land for highway improve-
ments at a later date may be very costly to the taxpayer. For example, increased traffic in
the future may make necessary an additional lane, but as a result of local economic
conditions, the value of the land may have gone up considerably since the time of the
original acquisition of the expressway right-of-way. For this reason, the statutes
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of a number of States provide for acquisition of property for “present or future highway
needs,” as discussed in chapter 41.

When a parcel of property is severed by an expressway, the value of the taking
and the damage to the remainder of the property not taken may be as great as
the total value of the entire parcel. If access to part of the property is cut off
completely, the portion that is thus landlocked may be rendered completely useless and
worthless. Consequently it would be more economical for the highway authorities to
acquire the whole parcel of land. To provide for this contingency, the majority of
the States have included provisions in their expressway law to the effect that highway
departments may acquire an entire lot, block or tract of land, if the interest of the
public would be best served thereby, even though the entire amount is not needed
for the right-of-way proper. N

To demonstrate the effect of these statutory provisions, the following discussion
and illustrations may be helpful:

In Figure 14, B’s land is severed by the expressway right-of-way. If the triangular
parcels on either side of the right-of-way are thereby rendered practically useless, .
the cost to the States may be as great if they pay severance damages as it would be if
they acquired all of B's property. None of A’s land is presently needed for the
expressway right-of-way. However, the rate of increase in volume of traffic indicates
that it will be necessary to acquire‘land adjacent to the presently-needed right-of-way
five years from now, which will necessitate acquiring part of A’s property, as indicated.
The cost to the States five years from now may be much greater than at present, if the
value of A's property responds to the superior highway improvement provided, as
it is likely to do, or if there continues to be a rising land market.

To summarize the illustrations: (1) If the statute authorizes only acquisition

of land for present expressway right-of-way, the shaded area shown in Figure 15

’ New expresswoy

/r/

Al ®
Right-of - woy for
immediole expresswoy needs

Right-of-woy for fulure
expresswoy improvement

Figure 14. An illustration of the usefulness of having the legal authority
to acquire an entire lot or tract of land in special cases where remnants or
severance damages are involved.
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could be acquired. (2) If the statute authorizes acquisition for present and future
right-of-way, the shaded area in Figure 16 could be acquired. (3) If the statute
authorizes the acquisition of an entire parcel of land if it would be more economical
to do so, the shaded area in Figure 17 could be acquired. (4) If the statute authorizes
both (2) and (3) above, the shaded area shown in Figure 18 could be acquired.

Provisions Relating to the Use of the Project

In general, there are two types of legislative provisions relating to the use of the
project, designed to preserve the controlled-access features of expressways: (1) Pro-
visions which deny or limit access, applying to all users of the facility, including the
abutting owners, and (2) provisions regulating traffic on the expressway.

Provisions denying or limiting access — A large number of States specifically
provide for denying or limiting access to ensure that no new rights of access, air, light
or view shall accrue to an abutter and destroy the controlled-access nature of the

expressway. Generally, these statutes provide that no person shall have any right
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of ingress or egress to, from or across the controlled-access facility to or trom abutting
land, except at designated points at which access may be permitted, upon such terms
and conditions as may be specified from time to time. It should be noted that this
provision applies to all persons—travelers, abutter, invitees, licensees and others—
so that it constitutes, in effect, both a traffic regulation and a specific denial of access
to abutting land.

Some of the States also have provisions authorizing the highway departments
to provide a crossing when land is severed by an expressway. Generally, these designated
crossings are effective only as long as the two parcels are under one ownership. If the
owner sells one parcel, he loses his rights with respect to the crossing. In some
cases, the use for which the crossing is provided is also specified, for farm purposes, for
example, or for a one-family residence. Such a qualification could serve to prevent
a more intensive use of the crossing in the future, if, for instance, the use of the
abutting land was converted to an apartment development.+8

Traffic regulations — It is axiomatic that traffic regulations are necessary in
connection with the use of all highways, in order to minimize trafic accidents and
promote the most efficient operations of the facilities. Motorists are not permitted to
drive in any direction on any lane they please or drive at any speed they wish, even
on a conventional highway. The regulation of the conduct of the highway user has
long been considered necessary in the public interest.

More than half of the States have special provisions for the regulation of traffic
on expressways, either by spelling out specific regulations in the legislative enactment
or generally authorizing the highway department to regulate the use of the project. The
very nature_of an expressway, being a highway with controlled access, makes necessary
further regulation of its use. The two most common provisions at this time read as

follows:

(1) It is unlawful for any persons:

(a) to drive a vehicle over, upon, or across any curb, central traffic section,
or other separation or dividing line on controlled-access facility;

(b) to make a left turn or U-turn except through openings provided for that
purpose;

(c) to drive any vehicle except in the proper lane and to the right of the
central dividing curb or line;

(d) to drive any vehicle onto a controlled-access facility from a local service
road, except through an opening provided for that purpose.

(2) (a) No person shall drive onto or from any limited-access roadway except at

such entrances and exits as are established by public authority.

(b) The State highway department, the motor vehicle department, with the
approval of the governor, or local authorities may by ordinance with
respect to any controlled-access highway under their respective jurisdic-
tions prohibit the use of any such limited-access roadway by pedestrians,
bicycles, or other nonmotorized traffic or by motorcycles.

\

129




10.

11.

12.

13.

FOOTNOTES

. See definitions of these terms officially adopted by the American Association of State Highway
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upheld the highway department’s authority to (1) restrict access to a farm crossing (State v.
Wolfe, 80 Idaho 563, 335 P.2d 884 (1955), and (2) limit access to such trafic as would
be used by a one-family residence (State v. Superior Court, 47 Wash. 2d 335, 287 P.2d 494
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Belle View Apartments, 217 F.2d 636 (1954).
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CHAPTER 11

Land Titles

WILKIE CUNNYNGHAM

Assistant Chief Counsel,

Missouri State Higbway Commission

and

RALPH C. BORDLEY \
Right-of-Way Specialist
Bureau of Public Roads

The possession of land has always been one of man's most zealously guarded
tights. Land was originally held by the right of conquest and the size of the holding
was limited only By the strength of the possessor. With the joining together of
families jnt'o tribes, -the possession of land was vested in the tribe and held by the
chief. Later, as the tribes evolved into nations, this possession was transferred to a super-
chief or a king who granted the use of the tracts of land under his control to his
subchiefs. The extent of the king's holdings was usually defined by natural geographic
boundaries or lines of defense but the limitations on his grants of use did not have
such easily distinguishable boundaries. Since the king wished to maintain peace
within his realm, it became necessary to define the limitations of these grants of use to
prevent their extension through the right of conquest.

In 1086, by order of William the Conqueror, a minute and accurate survey of
the lands of England was made and recorded in the Domesday Book. In later years,
these surveyed tracts were further subdivided and grants were made to others. Possession
of these tracts was transferred, upon death, to the eldest son, by the right of succession.
The grant of use evolved into a title to the land and a statute of frauds was enacted
that required all land transactions to be put into writing. These written documents
‘were preserved so that they would be available for future reference.

The most significant exception to the adoption of English law in the American

~ colonies was the abandonment of feudal tenure in favor of allodial tenure, that is, the

ownership of land without any obligations to any lord or superior. The importance
to the economy of the free alienability and the unencumbered salability of land was
recognized along with the fact that these qualities depend upon the assurance of a
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title to the land. In 1640, the Colony of Massachusetts enacted a Registry Act to
establish the priority of rights and the protection of subsequent purchasers against all
secret and unknown rights and encumbrances. This act, which became the cornerstone
for the American recording system, was, to a certain degree, unique as at that time there
was not an exact foreign prototype of it.

From this has evolved our present system of land records whereby it is possible
to trace the ownership of a parcel of land through all of the owners to the point
where it first came under the control of a sovereign body. This unbroken record of
ownership is known as the chain of title and in any conveyance of land it is
necessary to trace this chain of title to determine if the conveyor has the sole right to
convey the land or whether the approval of another party or parties is also necessary.

In the acquisition of a right-of-way for the construction of a highway, this chain of
title will be investigated several times, and in various degrees of thoroughness. This
information will be utilized in the appraisal of the land to be acquired and by the
person who will make a complete search of the title and provide an abstract of this
search. This abstract will inform the right-of-way man of all of the parties whose
approval he will have to obtain to complete the transfer of title to the land. When
the approval of all parties having an interest in the land has been obtained or a court
of law has required them to acquiesce to the acquisition, it is necessary to make one
more search of the title, to ascertain if any changes have taken place since the
first complete search.

In some jurisdictions every phase of the title investigation is handled by a
title guaranty company under a blanket contract. The title company also acts as the
escrow agent and the closing attorney, thus completing the entire job from start
to finish. In other areas only a portion of the title investigation is contracted to
private attorneys or title companies and in still others the entire job may be handled
by a special section of the legal staff of the highway department.

The acquisition of the necessary title information required for appraisal and
negotiation purposes and for the actual transfer of the title to the land is probably
handled differently by each State. The following breakdown of the various segments
of information does not necessarily correspond to that in use by any State. It is used
to show the sequence of events that take place and how the various segments of
information are obtained and used in the acquisition of right-of-way for highway

purposes.
Preliminary Ownership Report

When it becomes necessary for a survey party to enter upon the land of an
individual property owner, common courtesy, good public relations and, usually,
department policy dictate that the party chief call upon the property owner and request
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permission to enter upon his-land. During the course of this meeting, the party
chief will determine the name and address of the fee owner or owners and the source
from which they derived this ownership. If the possession was conveyed by a deed,
he ‘will attempt to obtain the deed reference, and the page and book in which the
deed is recorded in the local land records. If this reference is not available, he will
determine, as closely as possible, the date on which the transfer took place and the
person or persons from whom the land was transferred. If the occupant of the
property is not the fee owner, the party chief will determine the degree and terms of
his possession and the source, date and term of this possession. He will also inquire into
the existence of any mortgages, liens or any other claims against the land. Before
leaving he will request the occupant to show him the boundaries of the property
and to name the adjacent property owners. In this way, he will be sure that he has
not missed any parcel of land along the route of the survey, and incidentally he will
be able to greet the adjoining property owner by his name, which usually creates a
good impression.

In some areas, he may be required to check his information in the land or will
records and in others he may not, but in many cases he will want to copy the exact
description, as recorded in the deed, of the property or to establish the location
of a stone or marker with reference to the property or to a known point on his
survey line. To obtain this information, he will have to conduct a search of the
chain of title in the land records until he comes to a deed description that is satisfactory
for his purposes. This search will consist of merely a check of the deed from the
former owner to the present owner, the owner prior to him to the former owner, and
so on back down the line.

The information that is obtained by the survey party chief cannot, in any instance,
be considered a title search but it will provide the basic information with which to
begin a title search.

The party chief will also make copies of any plats of any subdivisions or
commercial developments that have been filed in compliance with zoning or building
permit regulations. These plats will be tied into his survey along with plats of water,
sewer, transmission or other utility lines or facilities that are located within the area to

be surveyed.

That portion of the information that is pertineht to the highway construction will
be platted on the right-of-way plats and construction plans. Then all of it will be
turned over to the right-of-way section for their use.

Should the initial surveys be conducted by photogrammetry, this information will
ordinarily have to be obtained by the right-of-way man when the project is turned over
to him, except in those States where all of the phases of title data are secured by a
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title guaranty company or a special section of a State agency that is charged with this
responsibility.

Under ideal circumstances, the title search would be ordered as soon as there
was enough information to positively identify the property and it would be completed
before any phases of the appraisal or negotiations were begun. This situation seldom
occurs due to the length of time required to complete a title search and the time
limit allocated to the right-of-way department to complete the acquisition. Therefore,
there is often a duplication of effort by the right-of-way agent and the title abstracter in
the investigation of the title.

Intermediate Title Report

When the information noted above is obtained by the right-of-way agent, either
through his own efforts or from another source, he will verify it with the occupant
of the land and in the land records, the will records (office of the cletk of the probate
or surrogate court or the office of the recorder of wills), the tax assessor's office, and
the zoning or building permit office. Any title information that pertains to functions
of municipalities or public utilities, such as water lines, etc., will have to be verified
with the municipality or utility. There is often a lapse of many months between the
time of the survey and the time the acquisition takes place, during which this data
may have changed.

The right-of-way agent will determine from the land and tax records the correct
name of the fee simple owners of the property, their correct addresses and their respective
estates. He will then follow the chain of title back through at least five years. The
consideration for the land that is indicated by the recordation stamps will be noted and
this price will be verified with the grantor, the grantee or any other party who has
a definite personal knowledge of the transaction, such as a real estate broker or an
attorney. He will follow the chain of title back until a complete and clear deed
description of the property is available. A verbatim copy will be made of this
description and the descriptions of any out-conveyances that have been made since the
deed description was drawn. Should the present owner's deed convey several contiguous
tracts, the chain of title of each tract will have to be traced and a deed description of
each out-conveyance will have to be secured as, being under the same ownership and
use, the several tracts are considered as a single unit. If there are additional parcels
of property owned by the same party, they should be noted, as they may be used in
conjunction with the subject tract, and a reduction in size or damage to the subject
property may affect the value of the other tracts.

When the right-of-way agent is completely satisfied that he has determined the
ownership of the property in question, he will ascertain if there are any other parties
that have an interest in, a claim against, or a right to the use of the land in question.
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The land records will disclose any mortgages of record on the property and these should
be verified with the mortgagors, to determine if they are still in effect. Leases of record
will also be listed and their terms should be copied verbatim, so that they will be
available for appraisal purposes. Any rights-of-way, easements, covenants or grants
of use attached to the property will also be listed in the land records and the terms
and descriptions of these documents should be noted for future reference. Judgments,
mechanics’ liens, pending litigation, etc., can be checked in the clerk of the court's
office, along with recent marriages or divorces of any of the parties with an interest
in the land in question. It may also be necessary to determine the heirs, by will or by
law, of a recently deceased interested party. The tax assessor’s office will provide the
agent with the present status of taxes and the zoning office, if there is one, will inform
him as to the present allowable use of the land and the possible potential use in the
immediate future. Individual cases may require additional research in-the records of
various other departments of the local government, such as the health, sewerage, and
water departments or irrigation district office, agriculture agent's office, etc. If an
interest in the land is held in the name of a corporation, it will be necessary to
determine the names of the officers of the corporation and the corporate address from

the tax records.

While the right-of-way agent is obtaining this information from the various
offices, he may pick up leads for the comparable sales that will be used in the appraisal
process. The tax records of the area in which the subject property is located should
show any recent transfers of property. These transfers should be noted so that they
can be checked for comparability at a later stage. It is often useful to note the
assessed valuations listed in the tax records, although it should be thoroughly under-
stood that they are not an indication of value, but they can be used to verify the
number and type of improvements and the distribution of the land among its various
usages.~ The yearly tax bill should also be noted for use in the expense section of the
income statement of the income approach appraisal.

The information that he has gathered will assist the right-of-way agent in many
ways besides providing the foundation for the actual title search. The names, addresses,
and degrees of interest of the various owners, mortgagors, lessees, etc., will tell him the
parties with whom it will be necessary to negotiate to obtain a clear title to the property,
and where they can be reached. The platted deed description, the existing leases, the

tax assessment breakdown, the zoning, the utilities available, the consideration given

" for the subject property and comparable properties in the immediate area, and the

restrictions on the use of the property created by covenants, easements, rights-of-way,

~etc, will provide the information from which the appr?isal will be made, and will

be the selling points of the appraisal during negotiations.
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Prior to the actual acquisition, either by negotiation or legal proceeding, a complete
title search will have to be made by an attorney, title guaranty company, title abstracter
or some other person who has been trained and is experienced in this field. A title
search and the signed abstract that is derived from it should be made only by a person
skilled in this field since the estates created by a title, the limitations of these estates,
the restrictions imposed by a lease, a mortgage, a covenant in a deed and other
instruments very often require a legal determination that the average right-of-way
agent is not qualified to make. .

If the acquisition is allowed to proceed without a title search by a qualified
abstracter, one or more of the many and varied interests in a property may be overlooked.
This would create embarrassment and poor public relations and could prove very
costly to the acquiring agency if the owner of the overlooked interest instituted legal
proceedings to recover the value of his interest. Construction could be stopped by an
injunction and the contractor would have a just claim for losses caused by this delay.
The compensation due to the overlooked interest would have to be paid and then an
attempt made to recover this amount from the other parties to the transaction. Addi-
tional legal fees would be incurred in the injunction suit and possibly an entirely new -
condemnation proceeding would have to be instituted to acquire the missing interest.

When the taking is of a very minor nature, it is the policy in some jurisdictions
to take a calculated risk and utilize the title examination made by a qualified right-of-
way agent instead of expending a sum greater than the appraised value of the taking
for a title search. This is a matter of policy within the agency but even those
departments that utilize this procedure do so only in minor cases and in all other
instances obtain an abstract from a qualified attorney.

Complete Title Report

A complete and idealized title search requires that the ownership of the property
in question be traced back, in an unbroken chain in the public records, from the
present owner of record to the original governmental owner, except in those cases
where the statute of limitations or a judicial decree affords a complete bar against any
adverse claim. In addition to listing every change of ownership that has occurred
and the latest complete description of the property (by metes and bounds or the section
system) and every out-conveyance, including rights-of-way, easements, etc., the abstract
should list the patent, grant or confirmation of the last governmental owner or the
statute or judicial decree which constitutes the bar to adverse claims. All covenants,
restrictions and reservations as to the use of the land, that are contained in the chain of
title, should be spelled out speci.ﬁcally. The appointment or authority of all executors,
guardians or curators who executed any of the conveyances in the chain of title should
be examined, along with the order of the probate or surrogate court that approved
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the conveyance. The execution and acknowledgment of a power of attorney should be
examined when the conveyance is made by an agent or an attorney in fact. Any active
or pending litigation that might affect the ownership of the land should be
noted, as should the marriage, divorce or death of any party having an interest in the
property. A sale or transfer of title under court order or the default in 2 debt secured
by a deed of trust or a mortgage would create a change in ownership that would affect
the various rights of the parties empowered to convey the property. All encumbrances
on the title, both property rights in, and remedies against, the land should be investigated
to determine if they are still in effect. These would include, but not be limited to,
deeds of trust, mortgages, liens (tax, mechanics’, vendors’, etc.), judgments, attach-
ments and special assessments. Federal liens against the lands of any person who owned
the property during the life of the lien would have to be checked in the office of the
clertk of the Federal court. All current taxes and assessments that are due on the
property would be listed along with any limitation or regulation of the use and
enjoyment of the land by any governmental authority, such as zoning, building restric-
tions, development requirements, etc.

In addition to the information obtainable from the official records, any pertinent
information that is obtainable from any other sources that are within the actual knowledge
of the agency, its employees or agents, or regarding which the acquiring agency is
given such notice or put on such inquiry as would lead a prudent person to determine
its existence, should also be investigated. This would include, but not be limited to,
utility lines, party walls, signs, oil or mineral producing equipment and oral or unrecorded
leases, agreements, licenses, etc., the existence of which are indicated in the public
records or in any oral or written statement that comes to the knowledge of the
agency, its employees or agents.

To determine who owns what estate, rights and interests in land, it is necessary
to assemble all of the pertinent facts concerning the title to the land and to apply all of
the pertinent rules of law to these facts. The application of these rules of law should
be made by qualified attorneys who are practicing in this field. Title guaranty companies
employ abstracters to assemble the facts and attorneys to pass on all legal questions
raised by such facts. To a certain degree, a right-of-way agent can act as an abstracter
but, since this is only a small portion of his work, he would normally confine his search
to that information that is necessary for the appraisal of the property and the negotiations
necessary to secure its acquisition plus enough information to positively identify,
without any question, the tract of land in which he is interested. Any other interests,
encumbrances or parcels of land that might be affected by the taking from the
subject parcel would also be noted for use in the title search.

Except in very minor takings, title starches should be done by those best qualified,
and they should issue a signed certificate of title or title guaranty. A certificate of title
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certifies that all of the pertinent matters of record are correctly shown in the record.
It does not claim to pass on any question of law or render an opinion, nor does it cover
facts not shown in the record. A title guaranty not only takes care of facts which are
of record and conclusions of law from these facts but it also takes care of facts
that are not of record, such as forged signatures and acknowledgments, frauds, heirs
whose existence is unknown, etc. If an acquiring agency utilizes its own legal staff to
pass on the conclusions of law from the facts, prior to the transfer of title or the filing
of condemnation proceedings, a certificate of title would be sufficient; however, a title
guaranty would not only provide this additional service but it would assume the

liability for omissions, mistakes or incorrect conclusions.

Torrens Title

When a title is registered under a Torrens statute, practically all of the problems
of a title search are eliminated. A Torrens title is a certificate of title, issued by a
public authority, under a system wherein all deeds and documents affecting real property
are registered. There is a definite procedure common to most of the Torrens statutes.
A person desiring to have his title registered commences a suit by filing a verified
petition. Notice is served in a prescribed manner and the title is referred to an
examiner for a preliminary investigation and report. Any person having an interest in
or a claim to the land is given an opportunity to file an answer. After a court hearing,
a decree of confirmation and registration is entered and a certified copy of the decree
is filed with the register of titles. A certificate of title is issued to the person named
in the decree and a duplicate copy is entered in a special volume in the register's office.
When the land is sold, the grantor must turn in his certificate and a new certificate is
issued to the grantee.

To date less than one-fourth of the States have statutes authorizing the Torrens
system of registering land titles and, in the majority of those States in which the
system is authorized, it is not used throughout the State. The system constitutes some-
what of a paradox in that the initial registration is costly and time-consuming, but, once
the title is registered, the mechanism for the transfer of the title is much more
efficient, and less costly than the ministerial or judicial transfers of land that are in
general use. In addition to these advantages, many courts have taken the broad view
that registration of the title creates an indefeasible title in the person adjudged to be the

owner. The potential savings which the widespread use of the Torrens system would

facilitate in connection with the acquisition of lands for highway purposes are vast,

but the initial cost and delay inherent in the registration procedure probably will not

encourage the adoption of this system on a large scale. _
In the absence of a Torrens title, which could be secured quickly and relied

upon completely, a copy of the certificate of title or title guaranty should be obtained
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by the right-of-way department as early as possible. Generally speaking, an investigation
of the title will be made by the appraiser, and this information will be used by the
negotiator, but until the complete title search is made an area of doubt will exist.
Until this area of doubt is eliminated, the appraisal will be subject to corrections and the
negotiations cannot be terminated. Any interest that is overlooked will have to be
considered and, since the whole cannot be greater than the sum of the parts, any
subsequent correction of the appraisal will probably necessitate a reduction in the
share of the other interests. From a practical standpoint, it is much easier to conclude

negotiations at a lower figure if the higher figure has never been offered.

Closing Title Check

This final investigation into the title is made immediately prior to the payment for
the acquisition or the filing of a condemnation. The main purpose of this operation
is to find all changes in any title or interest which may have occurred since the comple-
tion of the title search.

It will consist of bringing up-to-date the investigations that were made in the
title search, to make sure that the parties who have agreed to the transfer of title
are still in a position to convey a good and marketable title to the property. It also
offers one final chance to correct any mistakes that might have been made on the
original search. The vast majority of closing title checks will not disclose any changes,
but the few that are disclosed will be well worth the cost of the entire group.

Conclusion

When an acquiring agency initiates a program for the acquisition of property for
the construction of a highway, they assume the responsibility of securing a good and
marketable title for the land they acquire and seeing that every possessor of an interest
in or a claim against a property taken receives his just compensation. To accept a
doubtful title is depriving the State (and thereby every citizen) of the right to pro-
tection in the ownership of property, and to take possession of property without
compensating every one of the interests in that property would be confiscation. Both of
these situations are in direct conflict with the goal, intent and letter of real property law,
which is the protection of the individual in his ownership of real property.

The requirements of the appraisal and negotiation segments of the right-of-
way man’s job demand a knowledge of the various estates and interests in property,
but the final determination of these estates and interests should be made by someone
especially trained and experienced in this field. The right-of-way man can abstract
the facts from the records and utilize these facts in the appraisal or the negotiations, but

. any conclusions that are drawn from these facts should be made by a qualified attorney

who is practicing in real property law.
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CHAPTER 12

Planning and Design Principles

T. S. HUFF

Chief Engineer of Highway Design
Texas Highway Department

and

A. H. CHRISTIAN \
Right-of-Way Engineer
Texas Highway Department

In correlating the right-of-way function with engineering, the initial responsibility-
of the right-of-way staff is to act in a consulting capacity to the engineering staff in
determining proper location and design as will best fit the land usage, with minimum
disturbance to individual properties and area development, and with appropriate
consideration of right-of-way costs. The final decision on route, location and design
is the engineer’s responsibility but, in his consideration of traffic desire lines, area
planning, alternate routes, and location and design refinements, he must have before
him all the facts on which to base good decisions. With right-of-way cost constituting
a material percentage of the project cost, it represents a major element which must
receive due consideration along with all engineering factors in weighing the overall
economics of the proposed facility. The right-of-way staff is expert in property
evaluation and it is their responsibility to supply comparative right-of-way cost data,
as needed, to complete the study of alternate routes and locations.

After the location has been selected and tentative right-of-way requirements
have been determined, it is the responsibility of the right-of-way staff to make a
detailed examination of the effects upon property and to pinpoint to the engineer the
spots of maximum disturbance, such as the costly taking of improvements or the
probability of high severance damage. It may be possible that a minor change in
alignment can be made to reduce right-of-way costs without sacrifice to good engineering
judgment. Or possibly, the proposed right-of-way width may be slightly adjusted
without sacrifice to good design, thereby effecting a savings in right-of-way costs
greater than any resulting increased construction cost. However, if engineering require-
ments do not permit changes, the right-of-way staff benefits by becoming familiarized
with the controlling-factors and thus is better equipped for intelligent acquisition.
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In the actual function of right-of-way acquisition the right-of-way staff must
have a basic knowledge of engineering principles. These principles must be understood
as they apply to the particular project on which right-of-way is to be acquired. This is
necessary to intelligently appraise and negotiate for the property and to do so in such
a manner as to give the public a better understanding of highway engineering problems
and objectives, and thereby attain the best public relations. The right-of-way man must
be able to read engineering drawings prepared in plan, profile, and cross section, and
be familiar with engineering terminology. He must be able to explain, in a simple
fashion, the traffic studies which are made to establish traffic desire lines and the
anticipated volume, speed, and class of traffic to be served. He must be able to
explain how these basic planning factors, coordinated with the type of terrain
traversed, not only control route and location but also determine the class of highway
to be constructed and its basic design elements. This applies to plan and profile require-
ments, right-of-way widths, drainage, the possible need for access coatrol, and all
roadway and pavement geometrics. It is the usual practice of the highway departments
to express the coordination of all of these factors in design manuals or tables which
should be carefully studied and understood by the right-of-way staff.

The following discussion of highway engineering with supporting explanation of
affiliated terms is considered the basic material leading to an understanding of engi-

neering functions by the right-of-way staff.

HIGHWAY PLANNING

An adequate highway system is the backbone of our nation's economy. In order
that we may enjoy the best system which can be developed, within the limits of
reasonable public expenditure, it is necessary that each segment of the highway system
be designed and constructed so that it will provide the highest level of service attainable
for the least possible expense. The desired level of service must necessarily be deter-
mined to a large extent by the amount and type of trafic which must be served by
the facility. The traffic served will, in turn, designate the minimum geometric design
standards which must be met for each individual highway.

Highway planning is the broad term given to the preliminary compilation of
data and the consideration of factors that will lead to the development of plans and
the actual construction of the proposed facility. Once the need for a highway develop-
ment or improvement has been established, information relative to all existing or
proposed highways in the area, streets, roads, residential areas, commercial developments,
industrial complexes, public service institutions, etc., should be assembled for study
by the highway planner in order to insure that the highway under consid¢ration will

~ satisfactorily serve its intended purpose.
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Traffic Analysis

In order to design a structure, it is necessary that an engineer know the loads which
will be applied; similarly, traffic information serves to establish the ‘“loads” for
geometric highway design. The necessary traffic data is generally available through
the State-wide planning surveys of the highway departments. This data includes daily
traffic volumes, hourly traffic volumes, origin and destination surveys, and vehicle
distribution by type and weight. The designer can also determine trends in traffic
development within the area from which anticipated future traffic volumes can be
estimated.

The design of any improvement must be based on the future traffic volumes which
are expected to utilize the facility. These volumes are generally projected over a 20-
year period. The summary of traffic expected to utilize the facility would include a
projection of current traffic which could logically be assigned to the route and the
generated traffic which is expected to be diverted from other routes and attracted to the
new facility. Since both of the above sources of traffic are inherently dependent
upon the growth of the area traversed, the designer must have some concept of the
extent and type of adjacent development which can be anticipated during the period
over which traffic is projected.

Area Development

The economic development of an area has a considerable effect upon the design
of a highway. The level of traffic service on the highway must be established during
the earliest phases of planning in order to insure that the facility will provide adequate
capacity for the expected traffic. However, the presence of extensive development or
plans for the same must also be reflected in the degree of service provided by the
facility,. for otherwise, the highway may become obsolete or substandard upon
completion or shortly thereafter. The highway engineer has a two-fold obligation to
the public, for he must not only provide a facility that safely and efficiently serves
predominantly through-traffic but he must incorporate adequacy in his design so that
circulation to local development will not be impaired. In order to insure that
adequacy will be preserved, the ultimate needs of the facility should be established during
the preliminary planning stages. Sufficient right-of-way for the ultimate design should
be a basic consideration although the initial construction may encompass only the
provision of sufficient features to serve the current or intermediate needs of the area.

Route Selection

Highway location involves the selection of the most advantageous route between
two control points as determined by an analysis of topography, physical features, land
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use of the area traversed, and traffic service potentiality. In selecting a route, the
highway engineer is primarily concerned with the cost of the proposed improvement and
the general value resulting therefrom. He must evaluate the required expenditures
for right-of-way, construction, maintenance, and operation in relation to the services to
the community and highway users that will accrue therefrom. A road user-benefit
analysis is often a useful tool in evaluating alternate highway routes; however, due
to its broad economic limitations, it should not be regarded as a precise design control.

Route determination is generally confined to an analysis of the advantages and
disadvantages presented by the existing facility, if such exists, as compared to one
or more alternate highway routes on new location. To insure that the highway location
chosen is the most appropriate, it is necessary that all feasible routes between two
control points be evaluated. The engineer must carefully consider the economics of
creating and perpetuating the improvement and maintenance of two road systems,
where possibly one facility could be devised that would properly serve traffic. Highway
location in rural areas is usually determined by selecting the shortest and most
economical route that will conform with established design standards. Moreover, in
sparsely developed areas, the incidence of commercial development is such that it
normally does not constitute the major consideration insofar as right-of-way costs are
concerned. Since rural areas are predominantly given over to farming and ranching
operations, the land value of these interests will normally determine the appropriate
route, particularly if considerable severance of large tracts is involved. In some
rural areas, however, care should be exercised in selecting a new route for an existing
location. Unless the advantages offered by a new route completely overshadow those
presented by an existing route, consideration should be given toward expanding the
present facility so that the habitual circulation and established trade in the area is not
impaired.

Selection of a route in an urban area is understandably a much more complex and
difficult problem, since the proximity of businesses and other developments that depend
on free flowing traffic facilities often preclude the improvement of inadequate existing
streets or highways without either damaging or obliterating these developments. On
the other hand, if the highway is relocated to avoid destroying the development
adjacent to the existing route, circulation to these establishments and areas can be
impaired.

Once the necessary traffic service features have been determined, the question
of where to locate the facility is contingent upon the cost of the right-of-way necessary
for the construction of the facility. As a general rule, the construction of a freeway,
or similar high volume arterial, through a highly developed commercial, industrial or
residential area will involve high right-of-way costs. Often, it is possible to acquire a
complete city block width of right-of-way upon which to provide a facility. However,
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unless the highway is on new location, such an expanse of right-of-way would destroy
all the established development along the existing facility or the location engineer
would be presented with the selection of which side of the street to leave intact and
which side to destroy. The resultant dissatisfaction of the property owners who are
forced to sell their property and improvements to the highway department often leads
to extended controversy and ill will.

In those cases where the highway improvement will not be of the freeway type, the
acquisition of adjacent improvements and property would not be as extensive, but
the selection of a route is no less complex. Whenever any existing facility is widened,
a considerable amount of property damage and right-of-way expense is necessarily
encountered. In addition, sufficient parking space must be provided for adjacent homes
and businesses. Normally, a narrower width right-of-way is acquired.along an existing
location as compared to the width of right-of-way acquired on a new location. This
is understandable since existing improvements along the original route will often be so
expensive as to make the cost of right-of-way prohibitive, and therefore, the absolute
minimum width is acquired. On a new location, possible future expansion of the new
facility can be considered and a desirable right-of-way width can often be procured.

Obviously, any preliminary planning must necessarily encompass the consideration
of right-of-way costs and damage to adjacent properties. Public support of certain routes
should also enter into the route studies since opposition will often result in awards
considerably in excess of the appraised values. Where a highway is intended to be
a limited or fully controlled access facility, a study of property lines during the pre-
liminary stages of development will often ascertain the best possible location involving
the minimum severance of individual land tracts. An appreciable reduction in the cost
of the right-of-way damages may be achieved by such a study. Design requirements and
resultant construction costs may also be influenced in this respect by minimizing the
number of landlocked parcels for which access provisions must be furnished.

HIGHWAY DESIGN

The design elements of a highway are dependent upon the traffic volume to be
served, the topography, the physical features, and the land use of the area traversed.
Topography is a major factor in determining the physical location of a highway and
exercises a pronounced effect upon the alignment, gradient, sight distance, cross section,
and other design elements. Hills, valleys, steep slopes, rivers, and lakes often impose
limitations upon both location and design. In the case of flat land areas, topography
alone may exercise little, if any, control on location; but it may cause difficulties in
some design elements such as drainage or grade separations. On the other hand,

rugged terrain may virtually govern certain design features and location considerations.
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Manmade features may have as much effect on design as does topography. Land
uses, such as agricultural, industrial, commercial, residential, or recreational, have a
decided bearing on the design of a facility. In industrial and commercial areas, special
design adjustments may be required for large trucks, particularly at intersections,
driveways, and terminal facilities. Recreational routes, such as highways through parks,
genenally receive special consideration in regard to aesthetics and recreational roadside
development. .

Figures 1 through 4 are examples of two-lane and multilane highways and illus-
trate how the basic right-of-way width is dependent upon the roadway features which
must be enclosed within the limits of construction.

Whenever a substandard existing facility is improved on the same general location,
the basic roadway features are revised to conform with current design standards;
however, it is often necessary to modify the vertical and horizontal alignment so that
the improved facility will present sufficient sight distances. In many cases, improved
horizonal alignment can be attained only by relocating the highway in the vicinity of
sharp curves. Adequate sight distances can often be obtained only by reconstructing
the roadway to a higher or lower elevation thus increasing the right-of-way required
to encompass either the sideslopes or backslopes. Experience has also indicated the
desirability of providing wide drainage ditches between the sideslope and backslope
since they are easier to maintain and reduce the hazards of maintenance machinery
interfering with normal traffic flow. In built-up areas, where the cost of acquiring
additional right-of-way would be exorbitant, riprap and/or retaining walls may be
required where the grade line is raised or lowered to provide adequate sight distance.
However, if the cost between wider right-of-way and the provision of riprap or retain-
ing walls is comparable, the wider right-of-way should be obtained. In evaluating the
design for any improvement, a comparison of the cost of additional right-of-way
versus the use of such slope protection should be made at an early date in order to
determine the proper design.

If at all possible, a uniform right-of-way width should be obtained in order to
avoid constant undulations in the right-of-way limits. From an aesthetic standpoint, a
uniform right-of-way can present a pleasing, well-kept appearance. Moreover, constant
widths of right-of-way lend themselves more readily to landscape maintenance operations
insofar as mowing is concerned. Adjustments or variations in right-of-way width may
be warranted in certain instances where excessive costs are evident, where it is
possible to avoid topographical or drainage features, or where local development can-
not be adjusted, removed, relocated, or eliminated without incurring an extremely high
cost. These less than desirable requirements should be used, however, only as a
matter of design or economic necessity and not as a matter of policy. Wherever the
right-of-way is constricted due to the above considerations, care shéuld be exercised
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in determining the minimum width necessary in order that off-highway maintenance

vehicles and machinery such as mowers, road graders, etc., will be furnished sufficient

space in which to operate!in the restricted area without having to encroach upon the

highway lanes and thus introduce hazards to traffic.

154



The normal right-of-way required for a highway must oftentimes be expanded
to provide for structures at stream crossings, railroad crossings, grade separations or
interchanges. Since high embankments at these structures are often the rule rather than
the exception, sufficient right-of-way for the inclusion of such approach embankments

and/or connecting roadways must be acquired.

HIGHWAY ENGINEERING TERMINOLOGY
There are many technical terms used in the various phases of highway engineer-
ing. The following list has been prepared to exclude those which are considered
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of little concern to the right-of-way function, but to include those terms with which
the right-of-way staff should have a basic knowledge in order to understand engineering

principles and to more effectively discharge their responsibilities of right-of-way
acquisition. '

General Terms

Route. The general position of a highway relative to major features of
topography such as centers of population or important terrain features.

Location. The fixed position of the highway on the ground, including curves
and tangents.

Geometric Design. Design of the visible dimensions and elements of a
highway, street or road.

Schematic Layout. A preliminary layout showing gcncral\ly the proposed
method of providing for the various traffic movements, not necessarily to scale.

Geometric Layout. A preliminary plan showing all the general geometric
features to be included in the proposed project without indicating detail design
information. "

Structural Layout. The bridge layout that is prepared on structural plan and
profile sheets showing the plan of the proposed structure and a profile along the
centerline of the proposed structure.

Operational Costs

General. A comparison of construction costs versus road user benefits indi-
cates the economic value of a new facility. An analysis of operational costs is a
valuable index regarding the relative merits of alternate routes or alternate geometric
designs of a proposed improvement. When two alternate facilities of comparable
design and equal cost are proposed, the one having the lower operational cost
should be used. A road user benefit analysis, although important, should not be
the only decisive factor in determining the location and geometric design features.
Major operational costs that should be considered are time, distance traveled,
elevation change and accident experience.

Time. One of the greatest benefits from any roadway improvement is the
saving in travel time. To commercial operators, travel time is directly related to
driver’s wages, equipment cost and maintenance. The saving in time for passenger
vehicles is not as important as for trucks and busses; however, it is generally
accepted that assignment of some value is justified.

Distance. Distance traveled is directly related to vehicle cost such as fuel,
lubricants, tire wear, vehicle depreciation and maintenance. Estimateld vehicle
miles are based on projected traffic volumes and distance traveled on the facility.

157




e

Rise In Grade. Running speeds and resultant unit costs are affected by the
profile and gradients involved. The differences in gradient is relatively un-
important in comparison to the difference in elevation between two points.

Safety. An analysis of road user benefits should consider the saving resulting
from a reduction in accident rates. Statistics have been compiled indicating definite
differences in the accident rate for various types of highways and design features.
Accident cost is based on projected traffic volume and distance traveled combined
with accident rates for the specific type of highway. '

Traffic Data

General. Traffic data, in rural areas, may include traffic volumes for an
annual average day of the year, volumes by hours of the day, at specified points
on the rural highway system and the distribution of vehicles by types and weight.

In urban areas, the high concentration of traffic in restricted space dictates
the need for current and comprehensive data. Anticipated volumes and types
of traffic expected to use a highway improvement determine the type of highway
and the geometric features of the design.

Projected Traffic. Design of proposed improvements must be based on
projected traffic volumes. Normally a 20 year period is recommended for design
purposes.

Average Daily Traffic. The average 24 hour volume is the total volume
during a stated period divided by the number of days in that period. Unless
otherwise stated, the period is a year. The term is commonly abbreviated as ADT.
The ADT volume is important in determining usage of a highway or street as
justification for proposed improvements and design of structural elements. The
direct use of ADT in geometric design, hqwever, is not appropriate since it does
not indicate the variations in traffic which occur during the yéat.

Peak Hour Traffic. The traffic patttern on any highway shows considerable
variations in traffic volumes during the different hours of the day and even a
greater fluctuation in hourly volumes through the year. The hourly traffic used in
design should neither be greatly exceeded nor be so high that the traffic would
rarely make full use of the resulting facility.

Design Hourly Volume. A volume determined for use in design, representing
traffic expected to use the highway. The design hourly volume, abbreviated as
DHYV, should be the 30th highest hourly volume (30HV) of the future year
chosen for design. Exception may be made on roads with high seasonal fluctuation,

-1 where a higher design hour volume may be required. The 30HV criterion applies,
in general, to urban areas; but, where the fluctuation in traffic flow may be
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radically different from that on rural highways, other relations may have to be
considered.

Composition of Traffic. Traffic on rural and urban highways is composed of
passenger cars, trucks and busses. For the purposes of design, light delivery
trucks, such as panels and pickups, take on the operational characteristics of pas-
senger cars and are included as such. Other trucks, truck-trailers and busses
are referred to as trucks.

In order to determine adequate design, it is essential that the designer
have available an estimate of the composition of traffic which will be expected
in the design year. Assuming that the design hour has been established, the
per cent of trucks which will occur in this hour must be determined.

Design Speed. A speed determined for design and correlation of the physical
features of a highway that influence vehicle operation. It is the maximum safe
speed that can be maintained over a specified section of highway when conditions
are so favorable that the design features of the highway govern. The choice of
design speed is influenced principally by the character of the terrain, traffic
volume, the extent of man made features and economic considerations. Every
effort should be made to design for as high a speed as is consistent with the
desired degree of safcty,. mobility, efficiency and economy. Once the design speed
is selected, all of the pertinent features of the facility should be related to it in
order to obtain a balanced design.

Highway Capacity

General. Highway capacity is a measure of the ability of a roadway to
accommodate traffic. Capacity of a roadway is affected by the composition of
traffic,- roadway alignment, profile, number and width of traffic lanes, adjacent
development, vehicular speed and weather. The term, design capacity, is used
in conjunction with the design of new facilities or contemplated improvements,
whereas reference to practical capacity generally pertains to existing facilities in
operation.

Basic Capacity. The maximum number of passenger cars that can pass a
given point on a lane or roadway during one hour under the most ideal roadway
and traffic conditions that can be attained.

Possible Capacity. The maximum number of vehicles that can pass a given
point on a lane or roadway during one hour under the prevailing roadway and
traffic conditions regardless of their effect in delaying drivers and restricting their
freedom to maneuver. )

Practical Capacity. The maximum number of vehiclés that can pass a given
point on a lane or roadway during one hour under the prevailing roadway and
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traffic conditions, without unreasonable delay or restriction to the driver's
freedom to maneuver.

Design Capacity. The practical capacity or lesser value determined for use
in designing the highway to accommodate the design volume.

Design Loads

General. To provide a road that will stand up under traffic without excessive
maintenance, it is necessary to determine the loads to which the road will be sub-
jected and design the facilities in accordance with the anticipated loads. Design
loads to be used should take into account the heavy wheel loads that are to be ex-
pected, the frequency at which the loads will be applied and the anticipated life of
the highway. These design loads should be selected on the basis of the relative
importance of the road, the traffic volume and the nature of land development
in the area.

Structures. Design loads to be used for planning of structures must provide
for passage of all loads that will be applied, without permitting any damage to
the structure.

Roadbed. Design loads to be used for structural design of the roadbed should
take into account the loads to be expected, coupled with the allowable maintenance
costs and anticipated life of the project.

Geometrics

Cross Section. A view cutting through the roadway showing the relationship
of the various components of the roadway.

Right-of-Way. A general term denoting land, property or interest therein,
usually in a strip, acquired for or devoted to a highway for the construction of the
roadway and itsAapp'urtenances.

Roadway. The portion of 4 highway ‘included between the outside line of .
slopes, gutters or side ditches, including all the appc’ftzining structures and all
slopes, ditches, channels and waterways necessary for proper drainage.

Roadbed. That portion of the roadway between the shoulder line; i.e., the
subgrade plus the shoulders.

Median, That portion of a divided highway separating opposing traffic.

Outer Separation. The portion of a highway between the traveled ways of
roadway for through traffic and a frontage street or road.

Utility Area. The area adjacent to the right-of-way line that may be available
for the various utilities.

Traveled Way. The portion of the roadway for the movement of vehicles, ex-
clusive of shoulders and auxiliary lanes.
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Shoulder. The portion of the roadway contiguous with the traveled way (on
either side) for accommodation of stopped vehicles, for emergency use and for
lateral support of base and surface courses.

Lane. A portion of the traveled way for the movement of a single line of
vehicles.

Roadside. A general term denoting the area adjoining the outer edge of the
roadway. Extensive areas between the roadways of a divided highway. may also be
considered roadside for design purposes.

Sideslope. That portion of the roadway between the outside edge of shoulder
or crown line and the adjacent drainage ditch, usually measured as a ratio of
horizontal distance versus each foot of decrease in elevation.

Backslope. That portion of the roadway between the side drainage ditch and
the top of cut, usually measured as a ratio of horizontal distance versus each foot
of increase in elevation. ,

Drainage Ditch. The depressed area within the roadway given over to the
collection and handling of surface drainage within the right-of-way.

Riprap. Slope protection placed on steep cut banks or embankments to
eliminate the occurrence of erosion, usually consisting of a thin concrete slab,
although grouted rock, wire fabric or heavy stone blankets are often used.

Retaining Walls. Vertical concrete walls, usually constructed adjacent to the
roadbed, normally placed where restrictive right-of-way or design will not
permit the use of normal siopcs in embankment or cut sections.

Sight Distance. The length of roadway visible to the driver of a passenger
vehicle at any given point on the roadway when the view is unobstructed.

Stopping Sight Distance. The distance required by a driver of a vehicle, travel-
ing at a given speed, to bring his vehicle to a stop after an object on the roadway
becomes visible. The distances used in design are calculated based on the driver’s
ability to see a 4 inch object in the road ahead when his eye level is 41/ feet
above the roadway surface.

Passing Sight Distance. The minimum sight distance that must be available
to enable the driver of one vehicle to pass another vehicle traveling 10 MPH
slower than design speed, safely and comfortable, without interfering with the
speed of an oncoming vehicle traveling at the design speed should it come into
view after the overtaking maneuver is started.

Grade Line. The slope in the longitudinal direction of the roadbed, usually
expressed in per cent which is the number of units of change in elevation per
100 units horizontal distance.

Profile. A line indicating ground elevations of a vertical section along a
survey line.
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Vertical Curve. A curve drawn tangent to two intersecting grade lines to
provide a smooth transition from one grade to another.

Horizontal Curve. A curve joining two straight portions of alignment.

Highway Structures

Bridge. A structure of over 20 foot span. (Batteries of pipe culverts regard-
less of their length are not bridges.)

Culverts. All drainage structures not defined as bridges.
Storm Sewer. An underground conduit for drainage of surface water.

Canseway. A bridge or raised way constructed over marshy land or water. It
may be either an earth fill or bridge type structure.

Tunnel. A subterranean passageway designed for the accommodation of
vehicular traffic. ’

Highway Owverpass. A grade separation where the subject highway passes
over an intersecting highway.

Highway Underpass. A grade separation where the subject highway passes
under an intersecting highway. d

Highway-Railroad Overpass. A grade separation where the highway passes
over a railroad.

Highway-Railroad Underpass. A grade separation where the highway passes
under a railroad.

Pedestrian Overpass. A grade separation designed to carry pedestrian traffic
over the highway.

Pedestrian Underpass. A grade separation designed to carry pedestrian traffic
under the highway.

Pass. A facility for private use which separates the highway lanes from the
cross movement of persons, animals (stockpass), vehicles and/or machines,
(equipment pass).

‘Cattle Guard. A structure placed in a fence line to permit the passage of
vehicles but exclude the passage of animals.

Drainage and Hydraulics

General. Drainage design should provide for removal of rainfall from the
roadway and for carrying runoff water from the upstream side of the highway to the
downstream side. These functions should be accomplished without causing objec-
tionable backwater, creating excessive water velocities and unduly affecting the
operation of traffic on the highway.

Storm Sewers. Many' highways, particularly in urban areas, are constructed
on a narrow right-of-way where there is not sufficient space to provide longitudinal:
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ditches for roadway drainage. This condition usually requires continuous curb and
gutter with storm sewer drainage.

Cross Drainage. Consideration should be given to the present and future use
of the adjacent property in establishing the allowable backwater head. The per-
missible head is a matter of engineering judgment, but in no case should flood
water be allowed to damage any part of the highway.

Design Frequency. The period of recurrence of rainfall intensity which is
selected for use in designing a drainage structure.

Time of Concentration. The time required for water to flow from the most
distant point of the drainage area to the point under consideration.

Runoff. That part of the rainfall on an area that flows off as free surface
water. g

Flow Line. The profile of the low point on the inside of a drainage structure
or channel. o L

Drainage Area. The defined area to be drained by a given drainage facilitf'.

Rainfall Intensity. A value in inches per hour that is a function of frequencies
and time of concentrations for each separate locality derived from extended studies
and records of actual rainfall for the particular area under study. The term
“one inch per hour of rainfall” equals approximately one cubic foot per second

per acre.

Interchanges, Separations and Intersections at Grade

Interchange. A system of interconnecting roadways in conjunction with a
grade separation or grade separations providing for the interchange of traffic

between two or more intersecting highways.
Grade Separation. A crossing of two highways or a highway and a railroad

at different levels.
Intersection at Grade. The general area where two or more highways join or
cross within which are invluded the roadway and roadside facilities for traffic

movements in lieu of direct crossings.
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CHAPTER 13

Highway and Land Surveying

L. J. WALLIS

Special Right-of-Way Consultant

lowa State Highway Commission

i E O,
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The term “survey,” when used in the sense applicable to its usage in highway -
work, may be generally defined as “the act or operation of finding and delineating the
contour, dimensions, position, etc., of a part of the earth’s surface for the purpose
of preparing a measured plan and description of any portion of the land or of a road

X or line through it.”

It is necessary in right-of-way work to be able to interpret all of the various design
L I . features shown on the highway plan. Without an elementary knowledge of how the
data is obtained for preparing this design, one has considerable difficulty in interpreting
the information which the plan is expected to convey. A right-of-way agent must be
‘ able to read the highway plan; and in addition he should be able to explain the
‘ proposed design in layman's language for the benefit of the property owner with whom

he is negotiating,

The conventional survey is the old established method where all of the survey
work is done on the ground. It is still generally used, and for the purpose of this
instruction this method will be illustrated. It affords a more comprehensive picture
. of the procedure used in obtaining the data which is required to prepare a highway
plan. Also, the land survey must be made by the conventional method.

A surveyor must have certain equipment and instruments which he uses in the
practice of his profession. A description and explanation of their use will render the

procedures in survey work more easily understood. Fhey are:

The engineer's steel tape is a flat band tape 100 feet in length. This 100-foot
length constitutes one station on a survey. The tape is graduated in 1-foot lengths
with every Sth foot numbered. The end foot of the tape is graduated in tenths
(0.1) of a foot for precise measurements. Surveyors commonly call this tape a
“chain” and speak of its use in measurement as “chaining.” This term is a
' “carry over” from the days when all land surveys were made with the 4-rod

(66 ft.) "Gunter's Chain” composed of 100 equal links.
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The engineer’s metallic tape is a tape either 50 or 100 feet in length, which
is wound on an encased reel. It is called a metallic tape because fine metal
wires are woven into the warp of the cloth, helping it retain an accuracy far
superior to an ordinary cloth tape. It is used for making short measurements as
in cross-sectioning or taking topography. All field right-of-way agents should be
equipped with a tape of this type.

The engineer's level (Figure 1) consists of a telescopic line of sight with
a bubble vial attached for leveling. The telescope rotates through a full circle on
a vertical axis. The instrument is mounted on a tripod when in use. The level is
always used in conjunction with a level rod (Figure 2) which is usually a
telescoping rod graduated from 0 to 13 plus feet when fully extended. Graduations
are marked at each foot and tenth (0.1) of a foot with intermediate graduations
of one hundredth (0.01) foot. This instrument is used for determining the
elevation of various points as required by the survey.

The hand level is a simple line of s~ight with a bubble vial which is held
in the hand while reading the rod. As long as the operator does not change his
stance, he will be able to determine the difference in elevation of nearby points
where no great degree of accuracy is required. Right-of-way field men should carry
a hand level and a folding 6-foot rule, graduated in feet and tenths (0.1)
of a foot on one side, which can be used as a rod. It will prove useful on many
occasions.

The engineer's transit (Figure 3) is the most complex and also the most
versatile of the surveyor's instruments. It is used for: (1) Prolonging lines, (2)
measuring horizontal angles, (3) measuring vertical angles, (4) as a level for
reading elevations, and (5) for making stadia surveys.

A transit consists of two parts: The alidade (called the upper motion) is mounted
on an inner vertical spindle which turns within an outer annular vertical spindle
(called the lower motion) which carries a.horizontal circle graduated from 0 to 360
degrees. A vernier on the alidade permits the reading of this horizonal circle to the
nearest 15 or 1/3 of a minute depending upon the instrument. A telescopic line of
sight, with a bubble vial attached for leveling, is mounted on a horizontal axis on the
alidade. A vertical circle, with a vernier, is attached to this telescope. This circle
can be read from 0 to 90 degrees in each direction, the 0 degree reading being when
the line of sight is set exactly at a 90 degree angle with the vertical axis of the
alidade. This horizontal axis permits the telescope to be reversed in altitude (which is
called “plunging™) after which the line of sight will be in exactly the opposite
direction from its former position. This is one method for prolonging a line and the
result is the same as if the alidade had been turned through a horizontal angle of
180 degrees. A magnetic needle with a graduated circle is also mounted on the
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alidade below the telescope. Its main use today is to provide a check on the deflection
angles, when both compass readings and deflection angles are recorded in the field
notes. The upper and lower motions on 2 transit can be moved independently.
Either motion can be clamped in a stationary position while the other motion is
revolved.

There are a number of other miscellaneous items of equipment such as ranging

or flag poles, chaining pins, plumb bobs, stakes, hatchets, axes, etc., which do not

require detailed explanation.

THE CONVENTIONAL HIGHWAY SURVEY

The alignment survey is the work of laying out on the ground the exact location
of the centerline of the proposed highway. It is the “backbone” of the highway
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survey since all other survey work is referenced to this centerline. All land surveys and
descriptions must be tied into this line before the right-of-way to be acquired trom
abutting owners can be determined.

In ordinary practice, the location engineer will have determined the route of the
proposed highway within narrow limits prior to the ground survey. This may be done
by the use of aerial photographs or field reconnaissance, or both. When the route is
definitely decided, the ground survey party proceeds to make an accurate survey on the
line as proposed by the location engineer. '

The highway alignment consists of a series of straight lines called tangents.
When the alignment changes direction from one tangent to another, this point is
called the P.I. (point of intersection) of the tangents. The tangent ahead is called
the “fore” tangent and the one on which the survey has been proceeding is the
“back” tangent. The horizontal angle, left or right, which the fore tangent makes
with the back tangent is called the deflection angle (written “A").

Starting at the B.O.P. (beginning of project) the survey proceeds along the
first tangent to the first P.I. The P.I. Station 12+30 (Figure 4) means that this
point is exactly 12 stations plus 30 feet, or 1230 feet, from Station 0400. We
should note, however, that all surveys do not start with the 0+ 00 stationing. When the
survey is a continuation of a prior survey, the prior stationing may be carried on.
The B.O.P. of the new survey would then have the same station number as the E.O.P.
(end of project) of the older survey, and the stationing would be carried on from
there.

With the transit set on the P.I. station, the line of sight is set at an angle of
180 degrees with the back tangent. From this position the telescope is turned to the
fore tangent by sighting on the next P.I. and the horizontal deflection angle is
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measured. Since modern highways do not have angles in them, it is necessary to
fit a curve between the back and fore tangents. The degree of curvature is usually
determined in advance by the location engineer.

The stationing on the survey line is measured along these curves, therefore,
it will be necessary to compute the data for this curve before proceeding. The surveyor,
having the deflection angle and the predetermined degree of curve, can obtain from
his handbook the data necessary for this computation. He must first find the tangent
distance (T) that is the exact distance from the P.I. along the back tangent to the
P.C. (point of curvature). By subtracting this distance (T) from the P.I. station, he
can determine the station of the P.C., where the curve leaves the back tangent.
Then this same distance (T) measured from the P.I. along the fore tangent will give
the location of the P.T. (point of tangency) where the curve ends. The length of
curve (L) is the distance which, added to the P.C. station, will give the station of
the P.T. and the measurement of the stations along the fore tangent from the
P.T. proceeds from this point to the next P.I. where the process is repeated.

All P.I, P.C, and P.T. stations are staked, usually with iron pins set below the
ground surface, and tied in to reference points so that they can be found for
future use.

The curve illustrated in Figure 4 is called a simple circular curve. This type of
curve is most commonly used in highway work. They are specified as curves of a
certain degree (D), which means that they are part of a circle where (D) degrees
of central angle will subtend an arc of 100 feet. The abbreviation (R) means the
radius of the circle or curve, and (E) is the external distance from the P.I to the
mid-point of the curve.

The spiral curve (Figure 5) is also called an easement or transition curve. It pro-
vides for a gradual change from a straight line tangent to a circular curve or vice
versa. Its degree varies constantly with the distance along the curve. When it is
necessary to use a sharp degree of circular curve, the use of a spiral curve at each end
makes the transition more gradual and results in a safer and easier -riding- curve—
Used originally by the railroads it is now widely used in modern highway design.

The compound curve (Figure 6), which is seldom used today, is composed of two
simple circular curves of different radii which are tangent to each other at a common
point, with both curves on the same side of the tangent. The two curves are laid
out as separate circular curves, the P.T. of the first coinciding with the P.C. of the
second at a point on their common tangent which is called the P.C.C. (point of com-
pound curvature). '

Modern highway design will always interpose a tangent between two curves of
different degree, even if its length must be short. The compound curve on a highway
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is a dangerous feature since an unwary driver may be thrown off the road by a sudden
change in the degree of curvature.

The reverse curve (Figure 7) is only used under conditions of absolute necessity.
It is composed of two simple circular curves of the same or different radii lying on
opposite sides of a common tangent. They are laid out as two separate circular
curves with the P.T. of the first coinciding with the P.C. of the second at a point
on their common tangent called the P.R.C. (point of reverse curvature).
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Topographical Data

Topographical data is usually taken by the alignment party. This consists of
locating and recording in the field notes all of the features, both natural and in the
form of improvements, located on the terrain through which the survey passes and
which can possibly be affected by the proposed highway construction. The size, type
of construction, and condition of all buildings are usually obtained. Fences and fence
corners, driveways, intersecting roads, trees, hedges, windbreaks, ponds, tile lines,
pole lines, pipe lines, etc., are noted. The type of land use such as cultivated, pasture,
timber, etc., is important. Any land or lot corners discovered should be carefully tied
in for future use. Figure 8 shows topographical information plotted on a highway plan.

Topographical data is referenced to the centerline of survey by station and measured
distances right or left. When the right-of-way is laid out, this information is essential,
since the location of improvements may have a definite bearing on how the right-of-way
is to be taken. The appraiser needs this information, especially in the appraisal of partial
takings. He must know what is being taken and in addition he may have a proximity
damage to some of the improvements not taken. He must have the correct relationship
of the proposed highway centerline to these improvements in order to reach his
determination of the amount of damage.
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A good topographical picture is almost a necessity for the negotiator. A plan
showing a farmstead, with all of the improvements located and plotted to scale, will
enable the owner to understand how the proposed highway construction will affect
his property. Its value as a visual aid is very important in this respect.

Elevations

The level work in a highway survey consists of securing and recording elevations.
The alignment and topography will give the highway a plan, but the work of the
level party is needed to add the vertical dimension. Elevations are essential in the design
and construction of a modern highway,

The work of the level party begins with the establishment of the datum which
is the plane or surface of reference from which all of the elevations on the survey are
reckoned. This may be sea level if a U.S. Coast and Geodetic Survey bench mark
is available; otherwise, some point of a permanent nature is selected which can be
readily located for future reference. An arbitrary elevation is assigned to this point,
such as 1,000.00 feet, and this becomes the survey datum. Bench matks are then
established at convenient points along the route of the alignment survey. These are
permanent points selected for future reference in leveling operations. They are located
outside of the zone of construction since they will also be used during and after
the highway construction. They are described and located by station and distance,
right or left of centerline. Each is numbered and its elevation is accurately determined
to the nearest one hundredth (0.01) of a foot.

The method by which elevations are carried from a bench mark by means of the
engineer’s level is illustrated graphically in Figure 9. By reading a rod placed on the
bench mark and adding this reading to the bench mark elevation, the levelman deter-
mines the H.I. (height of instrument). He can now find the elevation of any point
on which he is able to obtain a rod reading. He has only to subtract this rod reading
from the H.I. to determine the elevation of the point. When, because of terrain or
distance, he is unable to see the rod, he must choose a turning point (T.P.) and after

~HL Llev. 50586
'L =3

+3/0

Y8rm 1.8
Llev. 902.76

~ KL Flev. 894.73

fr6.9



P g
S A

a careful sight he determines the elevation of the T.P. He then moves his level to a
location where he can read the rod on the T.P. and also on the point desired. He
determines the new H.I. from the elevation of the T.P. and continues as before.

Profile leveling consists of finding the relative elevations of a series of representa-
tive points along a surveyed line which may be the center of a highway, an intersecting
road, a driveway, or a stream bed. These elevations when plotted will show the
profile or vertical section of this line. The elevations are taken at the measured stations
and also at the intermediate points where there are breaks or irregularities in the
terrain. The profile of the ground on the centerline of a highway survey is sometimes
run as a separate item of work but more often these centerline elevations are secured
at the time when cross sections are taken. In Figure 10 a small section of highway
centerline profile is illustrated. g

Cross sections might be termed as profiles of the ground taken in both directions
from the highway centerline and at right angles to it. They are takea on all stations
and at intermediate points where ground irregularities are such that they will be
needed to give a true picture of the terrain. These cross sections are used for computa-
tion of the material that will be needed for cuts and fills. They give a picture to the
right-of-way man not only of the cut or fill that will be built on the centerline but,
where it is more important to the adjacent land owner, also on the shoulders where it
abuts his land.

The survey work in cross sectioning is fairly simple. When the H.I. of the level is
determined (see Figure 9), the rod is read at all breaks in the ground and the right-
angled distance from centerline measured at the same time (Figure 11). When these
elevations are computed and plotted at their respective distances from centetline, we
have a cross section of the ground at this particular station. In Figure 12 some
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typical cross sections are illustrated with the proposed grading templets superimposed
showing both cut and fill sections. '

Occasionally the level is used to make a contour survey. Contours are lines on
the ground which are at a constant elevation at all points. When plotted they are
drawn at uniform intervals of 1 foot, 2 feet, or more. First, one or more base lines
must be run through the area. These are measured lines similar to the lines run on the
alignment survey. The level party will then cross section from these lines in the
same manner as they do on the highway. The cross sections should cover the entire area
taking into account all the irregularities of the ground. When the elevations are
computed and plotted in their correct position on the area, contour lines may be
plotted by interpolating between these elevations. Figure 13 is a sketch of a con-
tour map of an area showing the base line tied to the highway centerline, and the stations
on the base line where the cross sections were taken. The contours are shown plotted
but the elevations of the various points have been omitted for lack of space.

The stadia survey is a form of topographic survey which is often used in high-
way work when elevations are needed at vatious points over a rather large area. An
example would be when data is required for laying out and estimating a major
channel change for a large stream. The stadia survey is also used whenever it is
desired to prepare a contour map of considerable extent. For this type of work the
accuracy of stadia is usually sufficient and results in the saving of considerable work
which would otherwise be required in running auxiliary base lines and cross sectioning.

The transit, for stadia, must be equipped with a vertical circle and with the cross-
hairs and bubble vial used for level work. The telescope must also have two additional
crosshairs set above and below the crosshair used for leveling. (See Figure 15). A
stadia rod having a special form of marking is used in this work. (See Figure 14).
The markings on this rod can be read at a much greater distance than the graduations
on an ordinary level rod.
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To make a stadia survey the transit must be set up at some point of known

location and elevation. This point is usually chosen on the survey centerline. Another

|
% point of known location is chosen, which generally is also on the survey centerline,
. » . . :
. l‘i and the straight line between these two points is the “line of reference” for the stadia
g survey. (See Figure 16). °
l

i

LEVEL SECTION (F71))

. Hir Secrion (/77 ¢' Drrch Cut)

LEvEL SECTION (FUl/Cut)

Hit Secrion (Cut & Fill)
(With Interception Difeh)

JECTION O A PRESENT FOAD

TYPICAL CROSS-SECTIONS WITH GRADING TEMPLETS SUPERIMPOSED I
Fig. 12
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The transit is sighted on the reference point and the horizontal circle is set
with a 0°-360° reading on the line of reference. The height of the horizontal axis
of the telescope is measured to obtain the H.I. and this exact height is marked on the
stadia rod. The rodman then sets his rod at all points- where elevations are desired.

The transit man, with the transit lower motion clamped, now sights on the rod for
line and also sets the center horizontal crosshair on the H.I. as marked on the stadia
rod. He then reads from the rod the intercept, or the interval on the rod, which is
visible between the upper and lower horizontal crosshairs. He reads the vertical circle to
get the angle of inclination which his line of sight makes with a level line, and he
reads the horizontal circle to obtain the azimuth or the horizontal angle (from 0° to
360°) which his line of sight makes with the line of reference. (See Figure 16).
With this data recorded it is possible to compute the elevation and distance to the
stadia point and to plot its location in regard to the transit point and the line of
reference.

LAND SURVEYING

The primary function of the land survey is to secure the necessary data from which
a written description can be made and a plat drawn for a specific tract of land.
This is necessary before the title to the tract can be conveyed from one individual
to another. A legal description to be adequate for this purpose must be one which can
be located on the ground with reasonable certainty by a competent surveyor either with
or without additional external evidence.
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There are basically two kinds of land surveys:—original surveys and resurveys.

Original surveys are made for the purpose of establishing monuments, corners,
lines, dividing lands, etc. The government survey of a township or a section,
a survey for a new townsite, a new addition to a city or the survey for a new sub-
division would be examples of an original survey. The function of the surveyor is
to make an accurate survey; to establish permanent monuments, corners, and true
markings; and to make a complete record of his work in the form of field notes
and plats.

Resurveys are made for the purpose of locating monuments, corners, lines, and
boundaries which have previously been established. The function of the surveyor
is to find where the original monuments, corners, lines, and boundaries were, not
where they ought to have been. When the original corners are lost. or where the
description is vague or ambiguous, he will re-establish the corners and lines to the
best of his ability. He may use external evidence such as existing boundary fences
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and the testimony of witnesses who remember the location of original corners or

lines if such information is available. The surveyor making a resurvey has no

official power to decide disputed points. He may serve as an expert witness in
the case, but unless the interested parties agree with his decisions the court must
settle the question.

In right-of-way acquisition, the primary interest is in the original survey. It is
only when a resurvey has been authenticated and accepted by all interested parties, or
has received court approval, that it can be considered of value in land descriptions.

There are in general two basic systems of original land surveys. The surveys in
the United States were first made by the Metes and Bounds System, but for the most
part these surveys were very irregular and often involved complex and conflicting
conditions. The original colony States and the State of Kentucky were surveyed in this
manner and further examples are found in the French surveys in Michigan, Indiana,
Illinois, Missouri, Louisiana, etc. The Spanish surveys in Texas, California, etc., were
also made by this system. The U.S. Rectangular System was adopted by Congress in
1785 and, with subséquent revisions, this method has since been used in U. S. Govern-
ment surveys.

The Rectangular System

The U.S. Rectangular System was first authorized by Congress in the Land Ordi-
nance of 1785. This was followed by the Land Act of 1796 which was the first
law relative to land surveys passed under the Constitution. This act made radical
changes in the methods of survey as originally conceived. This Land Act was amended
by Congress in 1800 and again in 1805, and by this time the system was firmly
established. During the period from 1805 to 1855 a number of General Instructions
were issued to the Government surveyors from time to time. The General Instructions
1851-1855 set the general pattern which is in use today. '

The U.S. Rectangular System consists of a system of coordinates. The land is
subdivided into townships approximately 6 miles square, each containing 36 sections
approximately 1 mile square. However, since it is obviously impossible to obtain
a true rectangular system on a spherical surface, the survey requires that corrections
be made for the convergence of the meridian lines. The details of the present method
of survey are briefly as follows:

Initial Points, from which to start the survey, are established whenever neces-
sary under special instructions prescribed by the Commissioner of the U. S.
General Land Office.

A Base Line is extended east and west from the initial point on a true
parallel of latitude. The proper township, section and 1/ section corners are
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established on this line with meander corners set at the intersection of the base line
with all meanderable lakes, streams, or bayous.

The Principal Meridian is extended either north or south or in both directions
from thé initial point on a true meridian line. Corners are set when running the
base line. .

Standard Parallels, which are also called “correction lines,” are extended east
and west from the Principal Meridian at intervals of 24 miles north and south of
the base line and are to be run on true parallels, following the procedure used
in running the base line.

Guide Meridians are extended north from the base line and the standard
parallels at 24 mile intervals, measured both east and west from the Principal
Meridian. They are run on true meridian lines and in the same manner as the

Principal Meridian, N

The foregoing provides for a grid system measuring 24 miles from south to north
with the south line of each square being 24 miles in length but the north line will
be somewhat less due to the convergence of the meridians (Figure 17). This 24 mile
square is now divided into 16 townships, each approximately 6 miles square. The
north-south lines are run on meridian lines and the east-west lines on the parallels. The
townships are identified by numbering each according to its distance north or south
from the base line and east or west from the Principal Meridian (See Figure 17). To
avoid confusion in description, the tiers of townships running north and south from
the base line are called ranges. A description such as T8ON, R20W of the 5th P.M.
means that this particular township is located in the 80th row north of the base line and
in the 20th tier or range west of the 5th Principal Meridian.

The township is subdivided into 36 sections which are numbered beginning with
one in the northeast corner then proceeding west to number 6 in the northwest corner,
thence east to number 12 and so on alternately until the number 36 in the southeast
corner. (See Figure 18).

The method of - subdivision is to first establish the true meridian line north
from the southeast corner of the township. The lines forming the east and west
boundaries of the sections are then run parallel to this meridian until the west line
of the township is reached. The lines forming the north and south boundaries of the
sections are run parallel to the south line of the township. This would theoretically
result in 30 sections 1 mile square with 6 fractional sections along the west boundary of
the township caused by the convergence of meridians. Practically, however, the
surveys of the townships were seldom, if ever, so perfect that they would be of the
exact dimensions they should have been. This being the case, the excess or deficiency
in the exterior township lines was thrown into the western and northern half sections
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FIG. 17

bounded by the township line on the west and north. This is shown in Figure 19—
8 is an interior section, 5 is a section on the north boundary, 7 is a section on the west
boundary, and 6 is the section in the northwest corner.

The Government surveyors set the corners of the sections, and in most cases the
quarter section corners. They did not set the quarter-quarter corners, this being done
later in private surveys. There are a few general rules which are controlling upon the
location of all lands that have been granted or patented and govern the retracement
of the original Government surveys and further subdivision of sections. These are:

1. The boundaries of public lands established and returned by the duly appointed
Government surveyors, when approved by the surveyor general and accepted
by the Government, are unchangeable.

2. The original township, section and quarter section corners established by the
Government survéyors, must stand as the true corners they are intended to repre-
sent, whether the cotners be in the place shown by the field notes or not.
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3. Quarter-quarter corners not established by Government surveyors shall be placed
upon the straight lines joining the section and quarter section corners and
midway between them, except on the last half mile of section lines closing on
the noith and west boundaries of the township or on the lines between fractional
or irregular sections.

4. The subdivisional lines of a section running between the original quarter
corners must be straight lines running from the proper corner in. one section
line to its corresponding corner in the opposite section line.

5. In a fractional section where no corresponding quarter corner has been or can
be established, the centerline must be run from the proper quarter section
corner, as nearly in a true east and west or north and south direction as the
case may be to the meander line, reservation, or other boundary of such
fractional section, as due parallelism with the section boundaries will permit.

6. Lost or obliterated corners will be restored to their original locations whenever
it is possible to do so.

The original Government surveys ran meander lines on all navigable rivers and
other streams three chains or more in width. These lines were run at the ordinary
high water line on both banks, taking into account the general courses and distances
of their sinuosities. Meanders were run on larger lakes and ponds of ‘‘sufficient
magnitude to justify the expense” (General Instruction of 1834 and 1843) or where
they were "40 acres or more (in area) which were not likely to dry up” (General
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FIG. 19

Instruction of 1846). In later surveys these meanders were run on lakes, navigable
bayous and deep ponds of the area of 25 acres or more. Meander corners were
established where meander lines cross base lines, township lines, or section lines.

Government lots are the fractional parts of the quarter-quarter units of a frac-
tional section which result from the subdivision of such sections. They are found on the
north and west boundaries of a township (See Figure 19) and where the sections are
invaded by meandered streams and bodies of water or by private claims. (See Figure
20). They may also be caused by a reservation or other irregular boundary which
renders such a section fractional. These illustrations show the method used in number-

ing these Government lots for their identification under various conditions.

The Metes and Bounds System

The Mg¢tes and Bounds System was used prior to the Land Ordinance of 1785
in the original colony States and Kentucky and by the French and Spanish surveyors in
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various areas as we have previously noted. This system, as the name indicates, is a
survey which measures and establishes the limits or boundaries of a tract of land.
From the data obtained in this survey the surveyor can write a description, prepare a
plat, and determine the area of the land involved.

This form of survey is still used extensively where irregular shaped tracts are
involved. It is used also for rectangular shaped tracts which must contain an exact
acreage or for those which cannot be readily described as regular subdivisions of a
section under the rectangular system. In searching the deed records one finds many
tracts which were conveyed in accordance with metes and bounds descriptions, and to
interpret and plot these descriptions, it is necessary to have a knowledge of this form
of survey.

In older times the land surveyor was equipped with a surveyor's compass and
a “Gunter's” chain. The former consisted of a sight line attached to a compass
mounted on a vertical spindle for horizontal rotation. When the line of sight was
turned, the graduated circle turned and the needle remained pointed to the magnetic
north. By reading the horizontal circle (usually in degrees and 1/, degrees) the
surveyor could determine the deviation of his line of sight to the east or west of-
the north point or the south point.

The four sections or quadrants of a compass are NE, NW, SW, and SE. (See
Figure 21). The cardinal points are due north, south, east, and west. The bearing of
a line is determined by its direction. If it falls in the north half of the compass it will
be so many degrees and minutes either east or west of north. In the south half, this
deviation is read from the south end of the needle as east or west of south. From
this it is self evident that a compass bearing will never exceed 89°59" since at 90°
it would be designated by its cardinal direction either east or west.

In Figure 22 the method of recording the bearing of a line is illustrated. You will
note that the same straight line may have two different bearings as N35°E or S35°W
depending upon its direction from the compass location.

b————

Meanderable River Meanderable Lake. Mineral Claims.

FIG. 20
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FIG. 21

FIG. 22

In most of the older land surveys the surveyor's or “Gunter's” chain was used for
the measurement of distances. This chain was 66 feet (or 4 rods) in length and
was composed of 100 equal links each 0.66 of a foot in length. This length had some
advantage since a 1-chain square tract contained 16 square rods or one-tenth of an
acre. As the links became worn with use their lengths varied and required constant
adjustment, and for this reason it was eventually replaced by the engineer’s steel tape
which is used today. However, one must be prepared to translate the old deed
measurements into feet and decimals of a foot. For example, a distance of 8 chains and
12 links (or 8.12 chains) is 8.12 x 66 = 535.92 feet.

In present day metes and bounds surveys the surveyor’s compass and chain have
been supplanted by the engineer’s transit and steel tape. Deflection angles are measured
with an accuracy far beyond that possible with the compass and its somewhat erratic
magnetic needle. While the transit is equipped with a compass today, its use is only
for a check as the bearings are computed from the deflection angles of the traverse
around the area. The distances are measured to the nearest decimal of a foot. The
traverse is run similar to the traverse of a highway centerline except that the traverse of an
area must close by returning to its “point of beginning.”

The metes and bounds survey must have a definite, fixed, starting point of a
permanent nature which can be readily located. It may be natural or artificial. A known
section corner, or quarter section corner is a good example. This may not be “the point
of beginning” of the land description which must, of necessity, be a point on the
perimeter of the tract being surveyed. It may in fact be some distance away, and to
avoid having two “points of beginning” most surveyors today use the following
form: “Commencing at the northwest corner of Sec. 21 thence ............ to the
point of beginning, etc.”

In Figure 23 is shown an example of a metes and bounds survey which can be
easily platted and from which an accurate description can be made. The survey can be
retraced by any competent surveyor should the need arise.
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CHAPTER 14

Photogrammetry

T. S. HUFF

Chief Engineer of Highway Design
Texas Highway Department

and

A. H. CHRISTIAN

Right-of-Way Engineer
Texas Highway Department

The photogrammetric survey involves first, the taking of aerial photographs
of the proposed highway route. These photographs are taken so that they can be
reproduced on a predetermined scale. For preliminary reconnaissance this scale is
usually 1,000 feet to the inch. The photographs which are used for the detailed work
on alignment, topography, and for obtaining the elevations necessary for profiles, cross

sections, contours, etc. are prepared on a scale of 500 feet to the inch.

In the use of these photographs a very ingenuous instrument called the "Kelsh
plotter” magnifies the scale five times and corrects the error, which is present in all
photographs, to give a true dimensional picture. The operator of the Kelsh plotter is
able to obtain data from these photographs with sufficient accuracy to lay out alignment
and plot topographical data and also to read elevations for profiles, cross sections, and
contour maps. Some ground survey work is necessary to establish control points from
which the plotter works, but the bulk of the work is done from the aerial photographs.
The Kelsh plotter, however, is not adaptable to land surveys which must be made on
the ground.

Aerial photography is the process -of photographing the earth’s surface with
exposures taken either vertically or at an angle. Angle photographs, commonly called
“obliques,” are used principally for illustrative purposes while vertical photography
under carefully controlled conditions can furnish the basic information needed for
preparation of accurate engineering maps. The process of preparing these engineering
maps from base photographs is called photogrammetry, defined as “the science or art
of obtaining surveys by means of photogr"aphs."
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In recent years, the use of photogrammetry has been introduced into nearly every
phase of highway engineering. Chief benefits are in route and location, determination
of drainage requirements, development of geometrics, preparation of plan and profile,
determination of earthwork quantities, and the determination of right-of -way require-
ments. Experience has proven that complete construction plans and exact right-of -way
requirements can be determined by the photogrammetric process with only a minimum
of supporting field work.

Many State highway departments have facilities and personnel to develop photo-
grammetric maps with their own forces, while others purchase such maps by contract.
A combination of the two may be considered most feasible as it allows the flexibility
of being able to do phases of the work which are difficult to handle by contract and
yet does not require the expanded operation necessary to take care of peak loads.

Regardless of which agency makes the map, the requirements are the same and
the finished product should be the same. Basically, the requirements for data for right-
of-way maps and for field notes for deeds in urban areas, to be compiled by photo-
grammetric methods, are planimetric and topographic maps at a scale of 20 feet to 1 inch
with horizontal errors not to exceed 0.5 foot and vertical errors not to exceed 0.3 foot.
The normal width of coverage for a map of this type is 760 feet, which is the area
covered by one flight line using a2 9” x 9” negative and a 6-inch focal length camera.
Each additional flight line will increase this width approximately 500 feet.

Ground control surveys for photogrammetric maps of this type require second
order horizontal control and third order vertical control, and it is recommended that
the survey be tied to the State Plane Co-ordinate System. The primary traverse is made
between known first or second order monuments of the U.S. Coast and Geodetic Survey,
the U.S. Geological Survey, or other competent agencies who engage in making basic
control surveys. Intermediate markers are set throughout the project and tied into the
project-control survey. Many of the larger cities have marked the center of intersecting
streets and have information on file regarding the accepted street intersections. These
points can also be tied into the project-control survey and the coordinates of the block
corner established.

The number of points to be established on the ground and shown on the map
will vary with the complexity of the project. On some projects, it has been found
advisable to establish all four corners of a block in order to tie in the subdivision plat
accurately. On other projects, only the base line survey with the minimum number of
points to control the pictures is established.

On a planimetric map of this scale and accuracy, it is not a matter of what can
be obtained in the way of planimetric detail, but more a matter of deciding what should
and should not be shown. It is possible, when detailing with a 6-inch accuracy, to
show such things as individual steps on houses, projections from buildings including
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window air-conditioners; and even the position of switches in railroad yards will be
shown as open or closed. The important thing, however, is to show details which are
relative to the purposes for which the map is to be used, as shown in Figure 1.

In many suburban and rural areas, maps compiled at a scale of 40 feet to 1 inch
which utilize second order ground control but allow a maximum horizontal error of 1
foot, are considered acceptable for use in right-of-way development when the properties
involved are large tracts. A flight line width of 1,200 feet is normal for this scale
map and a vertical accuracy with errors not to exceed 0.3 foot can be maintained.

In addition to all the aforementioned planimetric details, the topographic maps
include contours as shown in Figure 2. These topographic maps are valuable for cross
section and drainage data which can be obtained without the usual field survey.

One of the most impbrtant points of the photogrammetric method is the latitude
afforded the engineer in determining the location and the limits of the right-of-way.
The property owners are not disturbed by field parties measuring houses and stepping
in flower gardens; tenants are not upset about having to move; and no one knows that
a survey is in progress.

The accuracy of each map is carefully checked in all aspects before it is accepted:
for use. A field edit is made in which the type and condition of each improvement
is noted on a print of each planimetric map. This is done as a check for omissions of

&

Figure 1. A typical planimetric map.
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Figure 2. The topographic map shows contrours in addition to planimetrics.

improvements and can be used when making economic studies in determining the
right-of-way takings.

Maps and plats of official recorded subdivisions and additions are obtained from
the office of the County Clerk, as well as prints of county plats of each survey or
city block through which the new project is to be developed. These are usually photo
copies, but any type of legible reproduction is acceptable. These plats furnish a good
check on the dimensions of each block and are used to verify the owner's deed.

With the ownership data acquired from the County Clerk’s office or title companies,
the block lines and street rights-of-way can be developed on the planimetric maps.
This is done by one of two methods.

The first method is by calculation. In the areas where the city has actually
established and marked the street intersections, the coordinates of each block corner
are computed from the ties to the intermediate station markers. The distances between
each corner are then checked against the official plat and the owners’ deeds. If no
appreciable discrepancy exists within a given block, the lot lines and property lines are
then plotted on the planimetric maps.

The second method of developing the property lines is by scaling. This method
has to be resorted to in the areas where the city has never established or marked the street
intersections. The planimetric sheets are first laid out on a large table and each sheet

192




carefully matched and taped to the adjoining sheet so as to form a picture of either the
whole project or a good portion of the whole project. Thread lines are then stretched
from one end of a street to the other and adjustments are made until all dimensions
check with the dimensions shown on the official plats. The block lines and lot lines
are then plotted on the map as shown in Figure 3.

When appreciable discrepancies occur, a field survey will be required to determine
which is in error. These planimetric maps are very helpful to the field party as they
afford them a view of the entire block which they are to survey.

After all of the property has finally been developed on the planimetric sheets, these
maps are then laid over a roadway layout. This layout has the slope and ditch lines
shown thereon as well as possible retaining wall locations, as shown in Figure 4.
This overlay is carefully studied, taking into consideration the types and conditions
of improvements which might be bisected if the right-of-way is based on slopes rather
than retaining walls. Economic studies are made by both engineers and appraisers
when items of major right-of-way expense are involved.

After these studies have been made, the right-of-way lines are drawn on the
planimetric property map as shown in Figure 5 in a location to provide the necessary

right-ot-way width to accommodate the proposed construction, The exact location of

Figure 3. Planimetric map showing block and ownership lines.
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Figure 4. Topographic map with slope and ditch lines for preliminary study
of right-of-way requirements.

the intersection of each property line with the right-of-way is determined by scaling a
distance to the outside corner of each property and subtracting this set distance from the
total dimension called for in the owner’s deed.

The deed descriptions are written to clearly define the remaining property so that
should the owner have this remainder surveyed, it would only affect the location of
the right-of-way line 2 maximum of 6 inches in urban areas and 1 foot in rural sections.

When the entire limits of a project are completed on the large scale maps, each
map is photographed and a negative at the desired scale is obtained. These negatives
are spliced together at match lines and reproducible plan-size sheets (22" x 36”) are
made from this continuous negative roll.

As shown in Figure 6, the roadway geometrics and access control lines are added
to the standard plan-size sheets and all are bound under a title sheet to form the
completed right-of-way plans.

The planimetric and topographic maps, as used for right-of-way map and deed
preparation, may also be used as exhibits in eminent domain proceedings. The State,
however, should be prepared to testify that the data shown on the maps has been
verified by field survey. The witness, to be as effective as possible, should be an
engineer within the highway department, since he will have to give factual and specific
testimony regarding the data.
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Figure 6. Right-of-way plan including design geometrics and access control line.
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Aerial photography is important to the right-of-way process not only through
photogrammetry but also by use of the aerial photographs themselves. In area planning
and route and location studies, it is the responsibility of the right-of-way staff to assist the
engineer by estimating probable right-of-way costs. During this preliminary phase of
work, photographs are very useful to the right-of-way staff in establishing comparable
sales data and general land values. Estimated costs on several routes may be studied
from one set of photographs, or the cost of widening an existing facility can be
compared with potential new locations. In preparing preliminary appraisals for route and
location, the appraiser can coordinate his field examination of individual properties
with the photographs and comparable sales data and can classify the properties within
neighborhood ranges of value.

After engineering has advanced to the point that design and right-of-way require-
ments are known, aerial obliques with a minimum amount of art work can be used to
portray the finished highway facility long before the project is ready for construction.
While planimetric, topographic, and other engineering drawings are confusing to the
general public, aerial obliques showing “'before and after” conditions are under-
standable and highly useful in public hearings, general publicity, and in right-of-way
negotiation and acquisition.

Photographs are particularly useful in the actual detailed appraisal process for

right-of-way purchase. They show the general land use, development trends, and, in
many cases, the degree of potential which the land possesses for subdivision, commercial,
or industrial development. Whole properties of large size can be outlined on the photo-
graphs and many advantages or disadvantages can be observed by the appraiser which
might be hidden from view during a ground inspection. These photographs also
afford a means for more intelligent review of the completed appraisals by the review
appraiser. . :
Aerial photographs are valuable assets to negotiatian. The parcel can be studied
prior to owner contact and compared to other parcels and oriented in relation to
existing roads, the proposed construction, streams, and other features. Damages and
enhancements as assessed during the appraisal process may be examined as well as
neighborhood characteristics and the general terrain involved. Property boundaries
can be outlined on the photograph. A copy that has been retouched to show the
right-of-way boundaries and the proposed facility gives the property owner a con-
cept of what is proposed for construction on his property and the relative position
of the property in relation to the highway facility. Photographs of similar properties
on completed projects are effective in negotiation by showing how property develops
after a highway has been constructed.

In eminent domain proceedings, aerial obliques can clearly show aspects and
features which could not be as effectively shown to the jury.or special commissioners
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in any other way. Vertical exposures may be used to show comparable properties.
Photographs with overlays or with the artist's conception of the completed facility can
show benefits to property remainders to offset claims of excessive damages. A valuable
use can be made of photographs showing completed highway construction and abutting
property development that is comparable to the area in question. In partial takings where
the project is in operation before eminent domain proceedings are completed, photo-
graphs of the completed project can be most effective, particularly where enhancement
in value has taken place in the area by reason of the highway construction.

In the general public relations effort, aerial photographs, particularly obliques,
afford the best means to catch the public’s eye. Traffic operational conditions, area
development, elimination of slums, improvement of drainage problems, proposed plan-
ning, and many more features can be used as the basis for publicity releases. Photo-
graphs are the focal point of attention to support the written material. °

Some typical uses of aerial photographs are outlined in the following illustrations:

Figure 7 is a medium altitude oblique. Without any touch-up work, the base
photograph may be used for preliminary study of the general area where the highway
facility will be constructed. With the right-of-way lines superimposed it is possible
to study the exact highway requirements and their relationship to the general terrain,
buildings, or other improvements. The size and shape of the parts to be acquired and
the remaining property are readily determined. Obliques of this type help the ap-
praiser to establish general land values and to locate comparable properties in the area.
Such photographs minimize the amount of time the appraiser must spend in the field.

Figure 8 is the same base oblique as Figure 7, modified to show the construction
as it will appear upon completion of the project. This type photograph is frequently
used at public hearings and in general publicity, and is an effective aid to negotiations.
Both Figures 7 and 8 could be admitted in eminent domain proceedings to show
“before and after” conditions.

Figures 9, 10, 11, 12, and 13 are examples of obliques with proposed highway
facilities superimposed by an artist. These may be used at public hearings, in appraisal
work, negotiations, and eminent domain proceedings.

Figures 14, 15, and 16 show developments and enhancements which are a direct
result of the completed highway facility. Such photographs are useful in negotiating
for residential properties, to show that homes are built along freeways, and to over-
come the misconception that a “'flare” taken off the corner of a lot will severely damage
the remainder.

Figure 17 illustrates the commercial developments which take place in inter-
change areas and which are directly attributable to the highway construction. This type of
oblique is useful in negotiations and eminent domain proceedings.
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Figures 18 and 19 are low altitude obliques showing a completed Interstate
highway facility. Their primary use is for general publicity and to show completed
conditions in eminent domain jury trials. This particular project was built in the area
of a creek subject to frequent overflow. The cross street shown in the upper portion of
Figure 18 and in Figure 19 was frequently impassable. The highway drainage system
was coordinated with a city drainage project shown in the upper foreground of Figure
19 and the drainage problem alleviated. Obliques best show these features and afford
the general public a better understanding of the community improvement.
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CHAPTER 15

Highway Plan Reading

L. J. WALLIS

Special Right-of-Way Consultant
lowa State Highway Commission

[Editor’s note: In developing the general engineering principles in this
chapter, reference is made to particular Iowa symbols, plan sizes and
procedures. While these may differ slightly in other States, the general
principles and applications would still apply.]

When one speaks of a highway plan, in the general sense, he is referring to the

completed design of the proposed improvement. This will include all of the detailed
information on grading, paving, draining, bridging, right-of-way, etc., which the

construction engineer and contractor will need to reproduce in actuality what the plan
shows in the form of drawings and notes. The right-of-way agent should be conversant
with this highway plan. He is not expected to be able to understand all of the
intricacies of the design work, but he should be able to interpret the information
shown on the plan sheets sufficiently to visualize the proposed construction. This is
especially true of those details which will affect the property of abutting owners with
whom he must negotiate for right-of-way. A general knowledge of highway surveys
is essential since the plan reproduces, in drawings and notes, the data previously secured
by the survey party. The design engineers have added to this delineation of present
conditions all of the details which are necessary to show the proposed highway as it will
be constructed. .

For the purpose of this instruction the general highway plan will be divided into
three main divisions: the plan, the profiles, and the cross sections. The usual highway
plan sheet shows the centerline of highway, or alignment, in a plan view on the top
half of the sheet. This is projected in a vertical section, or profile, directly below on
the bottom half of the sheet. The vertical cross sections at nght angles to the centerline

are shown on separate sheets.

Highway Plans

The alignment plan is a view of the highway from above, somewhat similar fo an
aerial photograph. The centerline as surveyed is plotted on this sheet, usually on
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a scale of 1 inch equals 100 feet in rural areas. In congested areas and on urban plans,

scales of 1 inch equals 50 féet or even 1 inch equals 20 feet are quite commonly used.

The survey stations are marked on this centerline with every fifth station numbered.

All transit points which have been set on survey are plotted, giving their stationing

with the reference points (or ties) shown so that they can be located on the ground.

The centerline curves are drawn in and the curve data is noted on this sheet.

This plan view always has the north point designated by means of an arrow so

that the plan sheet can be oriented, since it is not practicable to plat the survey center-

line on the plan view with the north point consistently in the same direction on all

sheets.

On all highway plans certain abbreviations have become practically standardized.

The small section of centerline plotted (Figure 1) shows many of the survey points,

and the list following translates the abbreviations.

All transit points used in the preliminary survey are usually marked by iron

pins set flush with, or below, ground level. On the plan sheet references are shown

(see Figure 1) so that these points can be located for future use during the survey

and also for the subsequent construction work.

/’:/’Gr/,'k% P 53 /27 0ok

T
6*ack S 18 Em

B.O.P.
P.O.T.
P.OS.T.
P.IL

P.O.C.
P.C.
BT,
E.O.P.

2OT. Stq. 6740 N

I

), .
o 12%? lron Prn
- ‘\—A

2 .

o o
en, 2/ /8r45

r16./

Beginning of Project

Point on Tangent

Point on Sub-Tangent

Point of Intersection of
Tangents

Point on Curve

Point of Curvature

Point of Tangency

End of Project

™

POST. Sta.l6t 60=>0""

"
<

Curves (not
PCC. =
PRC =
T.S.
S.C =
Cs.
S.T. =
S.P.L

4= 3830’
D &=0°Ar
7 500.25
~ L= 962.50
£= 8483
R = 14325

”“:z< Fl.5ra. /6 +&
S

POC. S T
70./8455

illustrated)
Point of Compound Curvature

Point of Reverse Curvature
Tangent to Spiral

Spiral to Curve

Curve to Spiral

Spiral to Tangent

Spiral Point of Intersection



Office relocations of a part of the survey centerline are often made in the process
of design. These are shown on the finished plan as a solid line marked “office relo-
cation.” The survey centerline where the relocation is made is shown as a dashed line.
The stationing on the relocation at the beginning is the same as on the survey but when
the relocated line returns to the survey line, its stationing will be different. This
requires an equation in the stationing at this point since the two lines will vary in
length. In Figure 2 this situation is illustrated. The length of the survey line from
P.C. Sta. 9+65 to P.T. Sta. 41+ 38.30 is 3173.30 feet while on the relocated line it is
only 2975.10 feet. After the equation, the regular survey stationing is again resumed.
This is important in right-of-way, especially in area computations. When a distance is
figured between stations by subtracting one from another this equation must be con-
sidered, because, if the equation between the two stations is inadvertently overlooked,

the distance will be incorrect.
LN

The plan view, in addition to the centerline alignment, also shows the topo-
graphical features of the terrain through which the centerline passes. In reading
this plan the right-of-way agent will find many abbreviations and symbols which
are used to represent such topographical features. When these are understood,
the plan reading becomes relatively as simple as looking at an aerial photograph.
See Figures 3 and 4.

At the time the survey is being made these topographical features are located by
station and distance right or left of centerline. When this data is plotted on the
pl;m sheet, it is drawn to the same scale as the centerline survey. The important
measurements will be given and those of less importance can usually be scaled from
the plan. In Figure 5 a small section of a highway plan sheet is shown which illustrates

how a farmstead might appear on the plan view.

The proposed right-of-way lines are drawn on this plan (Figure 5) in their proper
relation to the centerline. The appraiser can now see to what extent the right-of-
way taking will affect the improvements and the negotiator will be able to show the
property owner just where the new right-of-way line is to be. ‘

i
| Y ['quaz‘/'an-*g X
Centerline of Survey~  _~% * R 8
\>, \\ N
' 2~ N AINES
=i AN Slm ©
- N B
< 7 Center/ine OFfice Relocationr KNISS
// P § QS
| PR . _2975./0" e s J
o e Tt —’ o i
F16.2
211




us, Jowo Inferstore County

-@‘w-e /4 4 Route Numbers

Type of surfoce ¢ width of rood
shown where definite.

MEStL RR
Single TrochkR.R

= Double Trock RR

mn ' ' ’ ! ’ ! ’ ‘ | | Top of Ermbonkrmert
Woffmbanhmnf

hbh bbb A 444444 g
rvVvvyvvvvvvv~ Dihe § Forth Domn

N

T 7 Brigge
P ~
\|_|( unln Culverts
1 . Existing Doshed
/l_l\ " Proposed  Solid
Box Pipe
aly Al Al N7/
il ale ol Swoarnp - Marsh

AAAAAALAAAAAAAA VINnes

NN o s s s o~ P~

SECTIITTITTITT Hedge

SO Q & Deciduous Trees
/12" Ash 24" Eim

N

North Point

Froperty Division

FIG. 3

There are many other details to be found on the plan view, such as property

lines, the names of owners, section and quarter section lines, the location of land or

lot corners when available, drainage structures, channel changes, the location, descrip-

tion and elevations of Bench Marks in the immediate area, and so on. When the

right-of-way agent becomes familiar with this plan, he will be able to answer most
of the questions which will be asked him in his negotiations for right-of-way.
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The highway profile drawings are shown on the bottom half of the standard

highway plan sheet. The profile is a vertical section of the plan view as it would appear

if a vertical cut was made on the survey centerline and the cut face exposed to view.
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Figure 5

This half of the sheet is ruled with vertical lines spaced 1/, inch apart and horizontal
lines spaced 1/10 inch apart.

Profiles are drawn on a distorted scale. The horizontal scale will be the same
as used on the plan view but the vertical scale will be different. For example, if
the plan is drawn as 1 inch equals 100 feet, this will be the horizontal scale of the
profile, but the vertical scale will probably be 1 inch equals 10 feet. This is done
to facilitate the reading of elevations, and it also gives a much clearer idea of the
profile than would be possible if drawn on a natural scale.

On the profile sheet the stations are marked at five station intervals along the
bottom edge of the sheet. These are the same stations that are shown on the plan view.
At each side of the sheet the elevations are marked at one inch intervals or at every tenth
ruled line. With these coordinates the elevations can be plotted for all points along the
survey centerline. When this is done and a line drawn' through these points, the
profile is plotted of the natural ground on centerline. (See Figure 6.)
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There is also another centerline profile shown on this sheet. This is the pro-
posed highway grade line. This grade line is determined by the road designer and
shows the proposed elevation of the new highway at all points. The relationship of
the proposed grade line to the present ground line is evident at a glance, and the
amount of cut or fill to be made on centerline can be readily determined.

The highway grade, like the alignment, consists of a series of straight lines which
are connected at their points of intersection by curves. These lines and curves operate
in-a vertical direction, however, and are called grade lines and vertical curves. Grade
lines are designated by their per cent of grade which is the vertical rise or fall in 100
feet. For example, a grade line rising at the rate of 3 feet in 100 feet, in the direction
of survey, is a plus (+) 3% grade. A fall of 3 feet in the same direction would
be a minus (—) 3% grade. (See Figure 6.)

_Vertical curves are used to connect the grade lines at their \points of inter-
section for the purpose of eliminating sharp changes in grade thus making an
easier riding highway. These curves are usually designed as parabolic curves and
are shown on the profile sheet. The elevations of points on the vertical curve are
given on the bottom of the profile sheet usually at intervals of 25 or 50 feet. '

It is common practice to plat the profiles of driveways and road intersections
on this profile sheet. To illustrate (see Figure 7), driveway profiles are plotted
at Sta. 6+82 Right and 8+70 Left by showing them 10 feet below -and- abeve- their
actual elevation. The proposed highway centerline grade can be plotted on this small

profile and the right-of-way agent is then able to determine and explain what can be-

done about each driveway. This is illustrated at Sta. 8+70 left and shows that to
maintain about the same driveway grade will require the grading to be extended
some 40 feet further left. The drive at Sta. 6482 will obviously be improved by the

small cut.
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The flowlines of both present and proposed drainage structures are shown on the
profile drawing (see Figure 7). It should be noted that the inlet of the proposed culvert
at Sta. 10+00 will be raised 3 feet which may help an erosion problem, but the

" possibility of flooding or ponding by raising the inlet should be noted.

At the very top of the profile drawing the earth quantities are tabulated. These
show the computed quantities of material to be cut or filled in each station, or part
of a station if so noted. The designer, from these quantities, determines and locates the
balance points. Every section, when balanced, will have the cut and fill quantities
equalized. If the cut is not sufficient for the fill, a “"borrow” may be required. If
the cut is greater than the fill, the excess will have to be "wasted.”

In Figure 8 there is a small section of the profile sheet showing a tabulation of
the cuts and fills and a short balanced section. The fill quantities were increased
by 30 percent in this case to provide for “'shrinkage.” This is caused by the fact that

earth placed in road fills is compacted to a greater density than it will have in its natural

State. The amount of this shrinkage factor must be added to the fill quantities before
the balance can be computed. This balance will require 947 cubic yards of material

in addition to the cut and this must be obtained outside the area of the plan cross
sections as borrow. All quantities of material are computed in cubic yards.

Cross Sections

Cross sections are plotted on separate sheets from the plan and profile. They
are actually vertical profiles at right angles to the centerline. If one were to make a
vertical cut at right angles to any point on the survey line, the cut section thus
exposed would be the cross section at that point.
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The road designer superimposes a templet (which is a cross section of the pro-
posed grading) on the survey cross sections and computes the area of cut or fill
required at each station. By averaging these end areas and multiplying by the distance
between the sections, he can compute the amount of material needed to build the
grading section. These cut and fill quantities are shown on the profile sheet (see
Figure 8).

Cross sections are usually drawn on a distorted scale of 1 inch equals 10 feet
horizontal and 1 inch equals 5 feet vertical, but this is not always true, so before
using cross sections the scale should be noted. Cross section paper used in plotting
is ruled both horizontally and vertically in one inch squares which are in turn divided
by lighter lines into one tenth (0.10) inch squares. The elevation of the proposed
grade line on centerline is usually noted at each cross section.

The right-of-way agent is primarily interested in the cross ;ections which lie
adjacent to the property for which he is negotiating. The width of the section is
the determining factor in deciding how much right-of-way will be necessary. The
height of fill or depth of cut at the new right-of-way line is important when ex-
plaining to an owner just what the future construction will be like. ;

In working with cross sections the term “slope” is used frequently. A sl‘qgg’
is simply the hypotenuse of a right triangle and is designated by the relationship
of the horizontal distance to a vertical height of one. For example, a 3 to 1 slope
extends 3 feet horizontally for each vertical foot of rise or fall. Slopes which
extend downward from the shoulder of a highway grade to natural ground or the
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bottom of a side ditch are called “foreslopes.” Those which extend upward from the
bottom of a cut to the natural ground at the extremities of a section are called “'back-
slopes’ (see Figure 9).

Slopes are determined primarily by the stability of the soil. If too steep a
slope is constructed, it will slip and slide until it has reached the natural slope
or “angle of repose” for that particular material. Flat foreslopes, such as the 4 to 1
slope- commonly used on the Interstate System, are also a much safer slope. A car
driven off of the road with a 4 to 1 foreslope has a far better chance of survival
than it would have on a 21/, to 1 slope.

The word “berm” is often used in conjunction with slopes. It is not itself a
slope but a level place, usually with slopes on either side. The flat top of a dike is a
good example. (see Figure 9) Berms are sometimes built into the construction
of long foreslopes and backslopes for more stability and erosion control, or perhaps
to provide a place to build a fence when it is desired to keep a straight line across a
short section of cut backslope.

The foregoing will perhaps clarify some of the questions which will come up
in the reading of plans. There is no substitute, however, for experience.

Right-of-Way Plans

In_many States it is the standard procedure to issue right-of-way plans that are
separate and distinct from the highway design plans. These plans contain all of the
information necessary for the acquisition of the required right-of-way that is found on
the design plans, plus any additional information that will be utilized in the acquisition
process. These States have felt that the additional cost and drawing time necessary to
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prepare a separate set of plans for each phase of the work is more than offset by the
saving in time and the cost of appraising and actual acquisition, particularly in urban
areas.

These plans show the width of the right-of-way to be acquired, the right-of-way
lines, the proposed limits of the slopes, the stationed centerline—with appropriate
ties to the intersecting property lines and any changes in the right-of-way width—
and the lines and areas of any additional easement areas that it is necessary to acquire.
They also show a parcel identification number, the property ownership lines, the
name of the property owners, and the area, in square feet or acres, of the part to be
taken and of the remainder of a partial taking. Any pertinent data affecting the cost
of the right-of-way, such as improvements, access or land service roads, intersecting
local roads and entrances, both private and commercial, fences, etc., are indicated on the
plans. Access control lines and all approved points of entry to or exit from the
highway are also shown. There is sufficent dimensional and angular data to permit
ready identification and correlation with the legal description of all parcels and
easement areas that are required for the highway project.

[Editor's mote: For a comprehensive discussion of right-of-way plans, see Land

Acquisition 1961, Highway Research Board Bulletin 314, p. 44, “Standards for

Right-of-Way Plans,” by ]J. E. Kirk, Chief, Engineering Correlation Branch, Right-
of -Way Division, Bureau of Public Roads.]} :
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CHAPTER 16

Area Computations

L. J. WALLIS

Special Right-of-Way Consultant
Iowa State Highway Commission

When it becomes necessary to acquire a tract of land for highway right-of-way
purposes, it is not only helpful, but usually a practical necessity that the tract and its
dimensions be plotted and the area thereof computed. The information thus obtained
is essential in both the appraisal and negotiation phases of right-of-way acquisition.

The appraiser will find the size and area information of prime importance
in his calculations of market value, under the circumstances of both a partial or an
entire taking. This data is especially necessary in the case of a partial taking, where
the property is split into two or more parts, and the areas of the respective parcels is
required for a proper appraisal valuation. '

The appraiser for his part needs this same information in order to properly
convey an accurate understanding of the proposed taking to the property owners.
The owners, of course, usually have a relatively accurate knowledge of the land
they own, but under the circumstances of an eminent domain acquisition, they are
vitally interested in ascertaining exactly how much land is being acquired, with the
relative areas and shapes of any remaining portions.

The selection of the method for computing right-of-way areas will depend upon
the accuracy required in the result. Where the area must be exact, a mathematical
computation of all necessary dimensions is made and the area is then computed
accurately by using these dimensions. The result obtained can then be checked mathe-
matically for errors by another person. In this method the plat does not have to be
drawn to an exact scale since all dimensions are calculated. When the determination
of the area does not require this exact mathematically correct solution, it is possible to
obtain reasonably close results by scaling the necessary dimensions. This, however,
requires the drawing of an accurate plat. The larger the plat and the more
carefully it is drawn, the less chance there is for error in the scaled dimensions. This
method saves time in computation, but unless an approximate area is sufficient, the

time saved will be off set by the time required to draw the necessary plat.
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When using prints or plats or road plans it should be noted that the paper is
inclined to either shrink or stretch in the reproduction process. If scaling from a
reproduced print, this should be checked by scaling a measured dimension shown
on the plan and if a correction is needed this should then be applied proportionately

to all dimensions scaled for use in area computation.

Computation of Area A, B, C, D, E (Figure 1) by the Method of Counting Squares

A quick and easy method of determining the area of an irregular tract is to plot
the tract to an accurate scale on a sheet of standard cross section paper. If the
plotting is carefully done, the area can be computed by counting the number of
squares within the boundaries and then multiplying this result by the square feet
in each 1 inch square. If a scale of 1 inch equals 100 feet is used, as in Figure 1,
each 1 inch square represents 10,000 square feet and each small 1/10 inch square is
100 square feet.

In using this method first outline all of the full 1 inch squares. Then count the
number of small squares in each of the fractional 1 inch squares that are left.
The total number of full squares plus the sum of all the fractional parts of squares
when multiplied by 10,000 will give the area in square feet.

c
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The results of counting the squares should be noted on the plat as shown in Figure
1. The summation in this illustration amounted to 15.11 inch squares.
15.11 X 10,000 = 151,000 sq. ft. x .000023 = 3.473 (3.47) Acres
To convert an area computed in square feet to acres, multiply by the decimal
equivalent of 1/43560 or .00002295. For practical purposes multiply the square feet
i by 23 and point off six decimal places.

Computation of Area A, B, C, D, E (Figure 2) Using Scaled Dimensions

Divide the area into three triangles ABE, BCD and BED, the last two having a
: common side BD. Drop perpendicular line (Ax) through point A to line BE
1' and perpendicular lines (Cy and Ez) through points C and E to line BD.

BD = 558’ Area Computation:

BE = 350 )

Ax = 82  15(Cy+Ez)BD = 15(492x 558) = 137268 sq. ft. (Area BCDE)
Cy =220

Ez = 272 Y2(BEx Ax) = 15(350 x 82) = 14350 sq. ft. (Area ABE)

Total Area = 151618 sq. ft.
151,618 sq. ft. x .000023 = 3.4877 (3.49) Acres

Scole: 77 =/007
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Area Computation by Subdivision into Simple Geometric Figures

In Figure 3 the area is divided into 5 right triangles and 2 rectangles by drawing
meridian (vertical) lines through points B, C, and E and then drawing horizontal
lines (at right angles) through points A, B, and D. Each triangle now has a hypotenuse
of known length formed by a boundary line of the survey. The bearing of this line
will be an adjacent interior angle of the triangle.

By use of a table of natural trigonometric functions, the lengths of the other
two sides of the triangle are calculated. This is done by multiplying the length of
the hypotenuse by the sine and cosine respectively of the bearing angle. For example
in triangle ABw (Figure 3):

Aw = AB x Sin 9°-30" = 187.00 x .165048 = 30.86 ft.

Bw= ABx C0§ 9°-30’ = 187.00 x .986286 = 184.44 ft.

The sides of the other triangles are calculated in a like manner and noted on thé plat.
The dimensions of the rectangles are now obtained by addition and subtraction. The area

computation will be as follows:

Triangles:
ABw = 30.86x18444x1, = 2846sq.ft.
BCr = 102.33x334.71x15 = 17125 sq. ft.
CDt = 181.86x311.84x15 = 28356 sq. ft.
DEu = 124.79 x414.63 x 1, = 25871 sq. ft.
EAv = 132.80x149.86x15 = 9951 sq. ft.

Rectangles:
Brsw = 184.44 x 334.71 = 61734 sq. ft.
stuv = 25.07 x 232.77 = 5835sq.ft.
Total Area = 151718 sq. ft. x .000023 = 3.489 (3.49) Acres

Area Computation by Double Meridian Distance (D.M.D.) Method

Area computation by the D.M.D. method has several advantages. (1) It is
accurate. (2) It provides a check on the closure of the metes and bounds survey.
(3) The tabulation on latitude and departure sheets (see Figure 5) simplifies the
work and once the method is learned it becomes almost a mechanical process. (4)
The computation by this method is rapid and does not require a plat drawn to the
accuracy required in other methods.

While it is possible to compute areas by simply learning the rules for this
mechanical process, one should understand what mathematical foundation is used in
deriving these rules. This is illustrated in Figure 4 and is briefly as follows.
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A meridian (north and south) line Y-Y is drawn through the point A on the
plat. From this meridian line perpendiculars are drawn to all corners of the tract.
This forms 3 trapezoids and 2 triangles, one figure for each of the five sides of the
tract. The area enclosed is equal to (ttCD+tuED) — (AsB+sBCr+ AuE). This is the
difference between the sum of all the areas formed by the lines running southward
and the sum of all the areas formed by the lines running northward. The area of any
of the trapezoids or triangles is equal to the average distance of the extremities of the
course, or line, from the initial meridian, multiplied by the projection of that course on
the meridian. However, in computing the areas by the double meridian distance
method (D.M.D.) we use the sum of the distances from the ends of each course
to the initial meridian (Y-Y). The averaging of these distances is provided for in the
final computation when the total area is divided by two. This is an easier and more
convenient method. %

In tabulating the data for computing the D.M.D. the courses must be taken in a
consecutive order around the traverse. The D.M.D. of the first course AB is sB which
is also the departure for this course. The D.M.D. of the second course BC is
sB+1C which equals 2sB+Bx or the D.M.D. of course AB plus the departure
of AB plus the departure of BC. This gives rise to the following rules.
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1. The D.M.D. of the first course starting from the initial meridian is the de-
parture of the course itself.

2. The D.M.D. of any course equals the D.M.D. of the preceding course plus

the departure of the preceding course plus the departure of the course itself.

3. The D.M.D. of the last course is numerically equal to its departure but with

the opposite sign.

The double area is calculated for each course by multiplying the D.M.D. of the
course by its latitude. This is recorded under the Areas as plus (+) or minus (—)
as the case may be. The algebraic sum of all the north (+) areas and the south (—)
areas will equal twice the area of the tract and must be divided by two. The sign
of the result is immaterial since it is the numerical difference between the north and

south areas that is used in computing the area.

Area Computation of Tract Having an Irregular Curved Boundary

--A reasonably accurate area computation can be made of a tract of land having
a curved or irregular boundary, such as a varying slope easement area, by dividing
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the plat into a series of parallel strips of equal width and spaced closely enough to take
the irregularities into account. In this manner the curved line is reduced to a series
of short straight lines and the area computation is simplified into the calculation of
the area of a number of small trapezoids.

In Figure 6-B a tract is shown with the scaled dimensions for computation. A
perpendicular base line (AX) is dropped from point A where the curved boundary
intersects the north side of the tract. The irregular part of the tract lying west of this
base line is then divided into 11 equal 30 ft. strips drawn at right angles to the base
line and having various horizontal lengths between 0 on the north and 125 ft. on
the south.

To compute the area, add the length of all horizontal distances on the west of
the base line. (813.0 ft.) Deduct 14 the sum of the two horizontal distances on the
north and south boundaries west of base line. 15(0 ft.4125 ft.) = 62.5 ft. Multiply
the remainder by the width of one parallel strip, (30 ft.). This gives the area of
the irregular portion. Add the area of the rectangle lying east of the base line to
complete the area of the whole tract.

813.0 ft.—14(0 ft.+125 ft.) = 750.5 ft. x 30.0 ft. = 22,515 sq. ft.
150.0 ft. x 330.0 ft. (east of base line) = 49,500 sq. ft.

Total Area = 72,015 sq. ft.
72,015 sq. ft. x .000023 = 1.656345 (1.66 Acres)

Area Computations Involving a Circular Curve on the Boundary

There are many right-of-way areas where part of the boundary line consists of a
circular curve. The corner lot shown in Figure 7 is such a tract. The part of this
area shown between the chord and the arc of the circular portion is a segment of a
circle and cannot be calculated exactly by any short formula. In this illustration the area
of the segment is not computed directly.

The area of the sector of a circle consists of that part which is enclosed between
two radii and the included arc. The formula for this is: A = 1A5lr, (1) being the
length of arc and (r) the radius of the circle. The formula for the length of arc
is: 1 = I° x 0.017453 x r, (I°) being the central angle of the circular portion (in
degrees) and (r) being the radius. The formula for the area of a sector can be
written: A = 15l = 15(I° x 0.017453 x 12).

In computing the area of Figure 7 three areas are calculated. (1) The area of the
trapezoid ABCD. (2) The area HECF, consisting of two right triangles. (3) The
area of the sector HEGF. With these areas calculated the area of the tract will be:
ABEFD = (1) ABCD— (2) HECF+ (3) HEGF.

227




Figure 5

Computation:

Enter the factors for the Bearings in the Functions column from the Sine and Cosine sections of a trigonometry table.

Compute the Latitudes and Departures:
The Distance multiplied by the Cosine equals the Latitude, N is plus (+) and S is minus (—).
The Distince multiplied by the Sine equals the Departures, E is plus (4 ) and W is minus (—).

= L - BEARING FUNCTIONS ~DISTANCE  LATITUDES DEPARTURES LAT. DMD. +AREA —AREA
Te e T ) Sine  Cosine ; N+ 5— E+ W
N9° —30°E 165048 986286  187.00  184.44 30.86
N73°— 0’E 956305  .292372 350.00 102.33 334.71
$30° —15'E 503774 863836 36100 311.84 181.86
-, ST —isW 957571 288196 - 433.00 124.79 414.63
- g N41°—32.75'W .663219 .748425 200.24 149.86 132.80
TOTALS 436.63  436.63 547.43 547.43

The totals of the N and S columns in the Latitudes should be equal and the totals of the E and W columns in the Departures should be equal. If
they are not equal the metes and bounds description will not close.

BEARING FUNCTIONS DISTANCE LATITUDES DEPARTURES LAT. D.M.D. + AREA —AREA
Sine Cosine N+ S— E+ W —
N9° —30'E .165048  .986286 187.00 184.44 a  30.86 +184.44 + 30.86 5692
N73°— 0'E 956305 .292372 350.00 102.33 b 334.71 +102.33 ¢ +.396.43 40567
$30° —15'E 503774  .863836 361.00 311.84 d 18186 —311.84 e+ 913.00 284710
§73° —15'W 957571 .288196 433.00 124.79 f 414.63 —124.79 g+ 680.23 84886
N41°—32.75'W 663219 748425 200.24 149.86 h 132.80 +149.86 i+ 13280 19905

TOTALS +436.63 —436.65 +547.43 —547.43 66164 369596




6zz

Bring the first Departure (a) over into the D.M.D. column with its sign. To the first D.M.D. add the first Departure (a) and the second Departure (b)
to equal the second D.M.D. (c). Continue in this manner for the rest of the D.M.D. values: (c+b+d = e), (e4+d—f

Then “i"" and “h” should be equal but with different signs.

Transfer the N and S values into the Lat. column with their signs and multiply them by the numbers in the D.M.D. column. If the answer is plus
(+), put it in the +AREA column. If the answer is minus (—), put it in the —AREA column. Total the 4+AREA column and the —AREA
column and subtract the smaller from the larger. Divide the remainder by 2 and multiply the answer by .000023 to convert the square feet into

Subtract the TOTALS

Remainder

Divide by 2

Multiply by .000023

OR
Divide by 87,120

369596

66164

303432

303432
= 151716

151716
.000023

3.4895 acres

303432
87120

= 3.4895 acres

= g), (g—f—h = i).

acres. Another way to convert into acres would be to divide the remainder by 87,120 (twice the number of square feet in an acre).
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(1) ABCD = 150 x 14(150+ 236.6) = 28,995 sq. ft
(2) HECF = 75x129.9 (subtract) 9,743 sq. ft.

. 19,252sq. ft.
(3) HEGF = 1/5(60 x 0.017453 x 129.9?) (add) = 8,835 sq. ft.

Area ABEFD = 28,087 sq. ft.

28, 087 sq. ft. x .000023 = 0.646 (0.65) Acres

Use of the Polar Planimeter for Determining Right-of-Way Areas

The polar planimeter is an ingenious device by which the area of a tract of land
can be determined by tracing its outline from a plat drawn to scale. The theory of how
this instrument achieves this result presents a rather involved problem in calculus
and is beyond the scope of this instruction. A line drawing of a_polar planimeter
is shown in Figure 8.

The instrument has two arms BO and HP. BO is of fixed length and is
anchored to the paper by a needle point 0 which is held down by a small weight.
This arm is connected by a pivot to a collar C through which the tracer arm HP can
slide. P is the tracer point which is moved along the outline of the area to be
measured. The length CP on the tracer arm is variable and is changed as necessary
to conform to the scale of the plat being measured. A graduated wheel with a
vernier, "'S,” and a small disk wheel, “D,” which records the number of full revolu-
tions of the wheel "'S,”” record the area in units.

The planimeter is designed to give accurate results with-a perfectly drawn plat—: ——--
coupled with perfect operation. These requirements will ordinarily limit its use to area
determination where exact mathematical accuracy is not too essential and a reasonably
correct result will be sufficient.

The use of the planimeter will prove to be a great timesaver, especially when
irregular areas are involved. While it is seldom carried in the field, one is usually
available in any drafting room or engineer's office and every right-of-way agent
should be familiar with its use and operation.




CHAPTER 17

Plotting Deed and Property Descriptions

L. J. WALLIS

Special Right-of-Way Consultant
Towa State Highway Commission

In real estate terminology a "deed” is a written instrument which transfers the
title, or ownership, of land from one party to another. Among other requirements
this deed must contain a description of the real estate which it conveys, An adequate
legal description has been defined as one that can be located on the ground by a
competent land surveyor either with or without extrinsic evidence. _

An adequate deed description is also one which can be plotted from recorded
data. At times this may require looking up recorded plats of surveys which are referred
to but not recited in the deed itself. This is true when the land coxiveycd is a lot,4
or lots, in an urban subdivision. Also, it is not uncommon to find a d‘eed description
which refers to the conveyance of the same tract by a prior deed. For cxzmple, a deed
description might read . . . . all land which was conveyed to the grantor by a deed
dated March 1, 1920, as recorded in Book 240 Page 200 of Land Deed Records in
Blank County, Iowa.”

Sometimes in a deed a description is found which is tied to a private survey made
of an adjoining property. It might read as follows: “'Beginning at the northeast corner
of a tract conveyed to John Doe by deed recorded in Book 285, Page 326, etc.;
thence south along the east line of said tract, etc.” In this case one can only trace
back throuéh the records of John Doe’s property to find the information necessary to
plot the description from some identifiable starting point.

In right-of-way acquisition it is essential to have a description and plat of all
properties from which right-of-way is to be taken for the following reasons:

1. The appraiser must have a description and plat before he can begin his
work. This plat will show the whole property and also the right-of-way to
be taken. The area of the total property, the area taken for right-of-way and
the area of the remaining portion, or portions, in partial taking are necessary
for his appraisal. .

2. The- negotiator also requires a property plat of a similar nature; first, that
he may be able to interpret the work of the appraiser for his own information,
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and second, so that he will be able to explain to a property owner just what
is to be taken as right-of-way. A property plat for use as a visual aid in
negotiation is almost a necessity.

When right-of-way is acquired by the State, either by purchase or con-
demnation, an accurate description of what is being taken is normally prepared
for recording, along with a plat showing the entire property and the right-of-
way which is being acquired.

A certain minimum amount of equipment is needed when piotting deed or

property descriptions. In a well equipped drafting room everything necessary is at

hand, but since the first plat is usually made in the field, the right-of-way agent

should have the following:

1.

An engineer's scale —  the beveled 6” scale having scales of 10, 20, 40, and
50 divisions to the inch seems to be the favorite. A triangular 12” scale
having scales of 10, 20, 30, 40, 50 and 60 divisions to the inch is very
handy at times but is not so easily carried.

. A transparent protractor of about 5” diameter. This may be either a 1/

circle graduated from 0 to 180 degrees or a full circle of 0 to 360
degrees. The former is commonly used but the latter has some advantages.

. Two transparent triangles — a 5” 45 degree and a 30-60 degree having

about a 5” short side length are a good size and convenient to carry.
An ordinary pencil compass (which can be purchased at most dime stores)
will be sufficient in most cases. )
Draftsman’s pencils — 4H or 5H are better than the softer leads for accurate
plotting. A draftsman’s pad of sandpaper for sharpening the points, and a
good eraser are also helpful. -
Paper — plats can be drawn on almost any paper when necessary but for
good work and convenience it is advisable to carry a supply. The following
list is recommended:
A supply of printed section plats on standard 81/, x 11 sheets with a full
section at 800 feet to the inch. These can be used for an entire section
or when the tract is small the scale can be 400, 200, or 100 feet to the inch
if desired.

b. Some graph or cross section paper is almost necessary when plotting a

survey using only the compass bearings.
Plain white tracing paper is good for plotting when using deflection angles
on the traverse of the area.

d. A few sheets of ordinary onion skin typewriter paper are very handy

to trace a plat from a county plat book and a pad of ruled legal paper is good
for notes and copying descriptions.
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The first step in plotting a deed or property description is to make an accurate and
éxact copy of the description and also to list the book and page of the county deed
record where the deed is recorded.

There are different forms of description commonly encountered in deeds. In

neral they will fall into one of the following categories:
&1. Subdivision of sections in the U.S. Rectangular System.

2. Metes and bounds descriptions.

3. Town lots in urban subdivisions which may have been surveyed under

either system.

4. The right-of-way centerline description used frequently by the States.

In the older deeds surveyed under the metes and bounds system, the distances
will often be given in chains and links. The old time surveyor’s chain was 66 feet (or 4
rods) in length and was composed of 100 equal links, each 0.66 of a foot long.
When a description is found written in this manner, convert the measurements to
feet and decimals of a foot. For example, a distance of 8 chains and 12 links, or
8.12 chains, is multiplied by 66. Thus, 8.12 x 66 = 535.92 feet.

Plotting Under the Section System :
Plotting deed descriptions which are regular subdivisions of a section is a relatively

simple matter. Land conveyed by this method must be in accordance with the govern-
ment survey. An exact resurvey of the tract will probably show a variation in the
acreage which it purports to convey and the area will be “more or less.”” The plat
of the property for most purposes is drawn as if the subdivision of the section had been
theoretically correct. .

In plotting a description of this type, take the description in the reverse order
from the way it is written. For example, a tract is described as the NE quarter of the
NW quarter of the SW quarter of Section 10, etc. First show the SW quarter of
Section 10, then its NW quarter and then the NE quarter of that. The last is the
tract to plot. *

Where tracts are encountered where the subdivision of a fractional section or quarter
section has been made, all or part of the property may be described as lots into which
the fractional section or quarter section has been divided. If this is the case, the
data from the original survey by which these lots were laid out will have to be
obtained from the county records or from other supplemental government records.
This may involve a great deal of research and normally the same plotting that is
shown on the county plat books and which is used by the county assessor in determining
the taxable acreage of such lots will be reproduced.

Figure 1 shows a plat of an entire section which has been subdivided into eight
different -hypothetical properties. These are marked as A,|B, C, D, E, F, G, and H,
with the description of each of these tracts given below this section plat.
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A = Southeast quarter, Section 8, Township 84 North, Range 23 West of the
5th Principal Meridian, in Story County, Iowa.

(This is commonly abbreviated as follows)

= SEl, Sec. 8, T84N, R23W of 5th P.M., Story Co., Iowa.
B = Elj SWj, Sec. 8, etc.
C = W1/, SW1, SW1j; NW1j, Sec. 8, etc.
D = N1, NWj, Sec. 8, etc.
E = SEY; NWYj, W1/, W1/, NEV, Sec. 8, etc.
F = El, W1/, NEVj, N1/, NEY; NEY Except E. 10 Ac., Sec. 8, etc.
G = SE; NEV,, SI, NEV; NE, Sec. 8, etc.
H = E. 10 Ac. of NI, NEV NE, Sec. 8, etc.

Figure 1
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When making a plat of a single one of these properties it is not always necessary
to show the drawing of the entire section in the plat. For example a plat of the
quarter section may be all that will be needed or perhaps even of the quarter-quarter or
1/16 section may be sufficient. In such case it is necessary to show the exact identifica-
tion to tie the property plat to the specific section, township, etc.

Tract F and the 10 acre tract H deviate from the regular subdivision. The
NEV; NEl4 NElj might be 10 acres but it will probably run more or less, but with
the description as written, H owns exactly 10 acres, no more nor less. F will therefore
own, no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>