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Foreword

It is certainly no exaggeration to say that the right-of-way agent in the State highway
department is a unique individual. He is at one time or another called upon to be part
appraiser, part lawyer, part engineer, and part public relations expert. He is, by the very
nature of his duties, acting as both the representative of the general public and of the
private individual whose property he is appraising or acquiring. And yet this person
in whom the acquiring agency, and ultimately the Nation, has come to place its
highest trust and its deepest responsibility, may be a man who has had only limited
formal training in his professional field. He has come from the college campus
or the business world with only a limited background in this field. The fact of the
matter is that there is no formal background training yet available in the right-oi-way
acquisition profession.

It is only as he enters State employment that this individual Begins to receive his
education in right-of-way acquisition. Much of this training is of a very inform~1

nature, coming under the heading of "experience." However, there is an increasing
tendency on the part of many States to supplement this needed informal training
with a series of formal, academic in-service right-of-way training courses conducted by
State-sponsored instructors. .

.In order to encourage the development of educational programs in all of the
States, the American Association of State Highway Officials and its Committee on
Right-of-Way have been vitally concerned with the lack of nationally-oriented formal
training materials that could be used in these programs. In the fall of 1961, a
special subcommittee· was formed to bring this goal from the state of cherished ideal
to that of practical reality.

It was realized that no matter how sincere or earnest any State organization might
be about the desirability of conducting such a right-of-way training program, it was
still faced with the very practical problem of where to obtain the materials necessary
to carry out such a program. Admittedly, over the years a vast amount of extremely
valuable information and substantive materials have been produced in the right-of-way
field, but they were contained in a scattered myriad of individual papers, individual talks,
and subject treatments, which, while individually valuable, did not lend themselves to
a coordinated, concise actual study program.

The basic purpose of this text is to fulfill this need and to provide, within one
concise volume, many of the essential building blocks upon which to erect a solid, substan­
tial training course for the right-of-way trainee. Admittedly, this one volume will not
provide all the answers to all the areas of a complete right-of-way training program;
but like a simple building block, this text achieves its lasting value when it is
combined with other building blocks in the atmosphere of a State training program, to
provide the finished structure of a right-of-way professional.

Now that this text has been completed, both the opportunities and the responsibili­
ties of the States in the field of right-of-way training acquire a new perspective. The
responsibilities and the obligations of the States are already fully known and appre-

• This sulx:om~itlee was constituted with Robert 1. Hyder (Missouri) as Chairman; David R.
Levin (Bureau of Public Roads) as Secretary; and Archie Christian (Texas), Victor H. Eichhorn

-' (Michigan), Rudolf Hess (California),! John W. Jenkins (Pennsylvania), Emil V. John
(Iowa») and LeRoy C. Moser (Maryland) as members.
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ciated by each of the States, but for the first time, each now has a\'allabJe lhe JlJeans
to launch a truly worthwhile and comprehensive right-of-way training program. Ever}'
member of the AASHO organization and of the AASHO Committee on Right-of-Way
stands ready to assist every State in the realization of the dynamic new potentials and
opportunities offered by this text.
. It i.s recognized that it would be impossible to include all of the pertinent
InformatIOn on every facet of right.of-way acquisition in each of the States in one
volume, no matter how complete it might be. Rather, the attempt has been made
to compile a basic substantive reference of right-of.way information that will provide
a solid foundation for the individual State training programs.

The tenor and the approach utilized in most of this text ha\'e been purposely
developed for the apprentice right-of-way trainee, exposed for the first time to the
concepts of right-of-way acquisition. At the same time, the wealth of materials contained
herein makes his text equally well adaptable for use as the basis for more advanced
training programs.

It is a basic premise of this text that it is to be utilized in connection with State
right-of-way training programs. The generally-oriented approach employed herein will
require .qualifying and explanatory statements on the part of instructors to relate this
material to the particular procedural and operational aspects of each local jurisdiction.

To aid the instructors in identifying the local variations and to provide the
student with a ready reference to them, a special section entitled "Notes" has been
provided at the end of this text. It is suggested that each instructor and student mark
and add his own explanatory footnote in this section for a permanent reference.

The material contained herein has been contributed by some of the foremost
authorities in the right-of-way acquisition field. The approach and development of the
individual subjects were left substantially to the discretion of the authors, subject to
final coordination and review by the editorial staff, to join the individual chapters
together, reduce repetition, and contain the entire publication within a reasonable size.
The views and the methods expressed by the authors are felt to be those generally
accepted in the right-of.way field, but their inclusion in this text does not necessarily
constitute any overall endorsement by the American Association of State Highway
Officials or by the organizations employing the authors. The attempt has been made to
offer acceptable study materials, with the understanding that it is the prer'ogative of the
individual instructor or reader to accept, interpret or question any of the treatments or
viewpoints of the contributors. In essence, this text presents materials, for consideration,
with the hope that they will increase the knowledge of some, present new viewpoints
to others, and open up fertile new fields of thought to everyone in the right-of-way
profession.

This publication is not to be considered the "final word" in the field of right-of­
way training, for it is expected that the general usage of this text will reveal the need
for later revisions and additions to conform to constantly changing conditions in the
acquisition of right-of-way.

Grateful acknowledgment must be made to the many individuals, highway depart­
ments, and professional organizations who freely contributed their time and talents to
this project. It is a tribute to the right-of-way profession that it possesses within its
ranks persons so endowed with professional pride and spirit of service. The committee's
thanks are extended to Charles M. Fornaci of the Bureau of Public Roads, who, with the
assistance of Ralph C. Bordley, also of the Bureau of Public Roads, edited and carried
this volume through to completion.
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The Professional Right-of-Way Man

FRANK C. BALFOUR

Executive Secretary

Al11e1'ical1 Right of IFay AJJociatio/l

The expansion and acceleration of the highway programs of the various States

and the Federal Government have focused national attention upon the acquisition of

right-of-~ay for highway purposes. There has also been a change in the size and type

of acquisitions that are necessary for the highways that are to be built under these

programs. These factors have accelerated the evolution of the acquisition of right-of-way

from a mere vocation to a profession.

The basic premise of any profession is that a body of technical knowledge exist

in the subject field. However, the mere performance of certain technical operations

within this body of knowledge does not qualify the operator necessarily as a proCessional

man. True professional status requires a knowledge of the theory, the principles and

the essential techniques upon which to base a detennination of the most expedient

method of analyzing and solving the various problems that are encountered.

The necessary body of knowledge has been built up through the years and the

present application of this knowledge in the day-to-day acquisition of right-o(way is

gaining the desired professional acceptance. It is the duty and responsibility of every

man engaged in the acquisition of right-of-way to protect and promote this hard-won

professional status.

The modern right-of-way professional must have, or develop, a pleasing personality

and the ability to get along with people. He must like his fellow man and enjoy

ass?ciating with him. He must have the knack of making people enjoy his company

and feel secure in the placement of their confidence in his judgment and integrity.

The right-of-way man must maintain good health and a neat personal appearance­

a man's personality, to a great extent, is controlled by his physical condition.

The minimum education and training for the modern right-of-way professional

must include:

1. A thorough training in title and real estate law applicable in the area in which

he works.

2. A practical working knowledge of highway engineering, planning and con­

struction procedures.
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3. An ability to interpret legal descriptions and highway design plans clearly

and competently for the affected property owner.

4. A knowledge of the local and State laws that pertain to zoning and setback
procedures and requirements.

5. A knowledge of the cost of moving and/or altering buildings and other

improvements that are affected by the proposed construction, and the various

zoning and construction requirements encountered in connection therewith.

6. A knowledge of manufacturing, merchandising and farming operations and

the probable cost of reconstructing or altering these operations on an affected

property.

7. A thorough knowledge of the methods of evaluating all types of real property

that may be encountered in right-of-way acquisitions.

8. A broad knowledge of the valuation and costs that are applicable to various

types af buildings and other improvements encountered in right-of-way valuation

procedure.

9. A thorough knowledge of land economic study procedures, the methods of

making such studies and the studies that are available covering comparable

situations to those with which he might be confronted.

10. A thorough knowledge of the effective communication of ideas, including com­

munication with individuals, public speaking, English composition and letter

writing.

11. A knowledge of public utility installations and alteration costs, including the

relocation of transmission lines, pole lines and pipelines.

12. A knowledge of the law of eminent domain, the court procedures and the rules

of evidence in the State in which he is employed.

13. A thorough knowledge. of the policies, procedures and practices of the State

highway department he represents and especially of the right-of-way section.

14. A thorough understanding of proper procedure in right-of-way negotiation work

and the meaning and purposes of sound public relations.

15. The ability to understand the mental reactions of an affected property owner

and to instill a feeling of trust and confidence in the individuals with whom

he must negotiate.

The most basic and important characteristic of the right-of-way man is complete

honesty and integrity in all of his operations. The very nature of the work of a right­

. of-way professional necessitates that more· confidence and trust be placed on him than on

any other employee of the highway organization. He is the sole representative of

the highway department that most affected property owners meet face to face, and

2
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his organization and its operations are judged by the property owner on his method

of operation and his conduct.

He must never become involved in any outside interests or activity that could

remotely represent a 'conflict of interest that would affect his complete loyalty to the

organization and to the taxpayers.

The right-of-way professional must accept the fact that he will oftentimes be

subjected to great provocation by a property owner; and that even though the owner,

in the heat of discussion, might display outbursts of temper or resort to disrespectful

language, as a successful right-of-way professional, he must take such rebuffs in

stride and handle these difficult situations in a tactful and courteous manner. He must

exert maximum patience and understanding and have the ability to place himself in

the property owner's position; and while the right-of-way practitioner must develop and

exercise outstanding ability as' a salesman, he must never allow himself to be

classified as a high-pre~sure "hardsell" salesman.

Before he can ever hope to successfully conclude a negotiation, he must develop

the ability and knowledge to sell the competence, integrity, judgment and fairness of

the highway organization he represents. He must ha.ve sufficient knowledge of the

overall proposed highway program to fully explain its importance to the community

and to the State.

The right-of-wa.y valuation team should not express opinIOns of value applying

to either land damages or improvements to the affected owner. Although they should

always try to interview the property owners to secure all of the available factual

information, they should keep clearly in mind that their field· activities may have a

major effect upon the activities of the negotiating team.

The composite structure and operations of the right-of-way man must, at all

times, guide him along the straight line of fairness, integrity and competence, and his

good judgment should dictate to him that any attempt on his part to acquire the

right-of-way at the cheapest possible price can only lead him into a justifiable reputation

as a "horse trader."

',The end effect of the activities of the State highway right-of-way professional

should be that every property owner is paid the fair and just compensation to which

he is entitled and that every settlement is also fair to all of the other taxpayers.

When this becomes the end result of his negotiations, the right-of-way practitioner has

developed the desired qualifications and characteristics that make a professional

right-of-way man; and his activities will become a credit to the profession.

3
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CHAPTER 1

Fundamentals of Real Property·

JOSEPH MONTANO

AJJiJtallt Attome)' General, Departmel1t of lAw

Colorado Departme1lt of Highwa)'J

The term emine11t domain is generally defined as the right or power to take

property for the benefit of the public. Courts have not always agreed as to the origin

of this right or power. Early decisions expressed the idea that the right stems from

property law because of titles originating in the sovereign and that eminent domain

is a reserved right comparable to an easement which the government simply resumes

when it exercises the right. This view was later rejected by the U. S. Supreme Court in

Kohl v. United Stater, 91 U.S. 367 (1875) wherein the Court stated that the·right

or power ,of eminent domain is the offspring of political necessity and is inseparable

from sovereignty, unless denied to it by its fundamental law.

Whatever may have been the origin of the right of eminent domain, it has been

·restrained by constitutional limitations for the protection of individual property rights.

The limitations are that property shall not be taken except upon payment of just

compensation and then only in accordance with recognized principles of due process of

law.

As a result of these limitations there has evolved a field of law with which

it is necessary to be generally familiar in order to perform an efficient job in acquiring

right.of.way for highway purposes.

The following is intended to familiarize right·of-way personnel 10 general
\

terms with some of the legal principles of eminent domain.

Fundamentals of Real Property

Whether or not the origin of eminent domain stems from property law, an

understanding of this law is essential to the application of the principles of eminent

.domain. The land sought to be acquired for highway right-of-way must be viewed

and analyzed in light of the things which are a part of it and those which are

.not. Further, an understanding of the types of estates and interests in the land and

the means by which they can be acquired or disposed is essential.

7
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LAnd and things affixed thereto Property is classified as corporeal or

incorporeal. The former is that property which is tangible and is material and physical

in its nature and is referred to as real or personal property. The latter consists of

intangibles, i.e., rights not related to physical things, but related to the relationships

between persons, natural or corporate, which the law recognizes. The type of

property which the right-of-way personnel will be acquiring is corporeaL

Real p,'ope,"y. under the early common law and now, except as modified or

superseded by statute, consists of such things as are permanent, fixed, and immovable

as "lands, tenements and hereditaments" of all kinds, i.e" those· things which are

not annexed to the person, or cannot be moved from the place in which they subsist.

The term covers all that goes to make up the earth in its natural condition.

The term personal property in its general or ordinary significance, embraces all

objects and rights which are capable of ownership except real and incorporeal

property.

Distinction between real and personal property and fixtures as the)' apply to

eminent domain - The type of property acquired by the exercise of the right of

eminent domain for highway purposes is real property. But it is important to be

able to distinguish between real and personal property for the reason that property,

which in its initial form or substance was personal, may later become real property

if it has been affixed to the land. Where this has taken place, the property is

generally referred to as fixtures.

Since the property being acquired is real, the question to be determined is

whether. or not the property involved, or parts of it, is still personaL If so, such

property is not being acquired and is not subject to the right of eminent domain.

If, on the other hand, it has become real property, that is, a fixture or fixtures, it

is being acquired and it must be considered in determining the compensation to be

paid to its owner.

The courts are not In agreement concerning the criteria to be employed in

determining whether or not a specific item, or groups thereof, is a fixture. The

criteria recognized by some courts are not applicable in all instances. Therefore, each

situation must be determined on its own merits and according to the law of the

jurisdiction where the property is located. For this reason, it is important to

obtain all of the facts pertinent to the property involved and submit them to legal

counsel for an opinion as to whether or not the property is personal or whether it is

now a fixture.

While no rule of law has been laid down which is applicable in all instances,

the following general tests have been recognized in determining whether or not the

article is a fixture.

d. Annexation to the realty, either actual or constructive.

8
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b. Adaptation or application to the use or purpose to which that part of the

realty to which it is connected is appropriated.

c. Intention to make the article a permanent accession to the realty.

Estates and Rights in Real Property

There are various interests which a person, natural or corporate, may have in

real property. These interests are called estates ill land and are defined as interests in

land which are possessory or may become possessory. These estates may be classified

according to the period of their potential duration.

Those estates with which right-of-way personnel are or will be generally con­

fronted are: Fee simple, life estate and estate for years.

Fee simple estate A fee simple estate is the largest estate known to law. It

may be subdivided into numerous lesser estates, but the sum total of all existing

estates in any piece of land is equivalent to a fee simple absol~te. Any fee simple

estate is potentially of perpetual duration. It will continue in the successive heirs and

assigns including the heirs of the assigns, until such time as the current title holder

shall die without heirs. At that time, the estate will cease and the property will escheat

(revert) to the State.

loint estates - It is legally possible for two or more persons to have con­

current and simultaneous estates or interests in the same parcel of land whether or

not the estate in land is fee simple, a life estate or an estate for years. Such cases

of co-ownership are called tenancy by the entirety, ;oint tenancy, tenancy in common

and community 'property.

a. Tenancy by the entirety. The common law treated the husband and wife

as one person. By reason of this concept of unity, a 'conveyance to the

husband and wife created a tenancy by the entirety. This form of tenancy

resembles a joint tenancy because in it is inherent the right of survivorship. A

divorce tenninates this type of tenancy and converts it into a tenancy in

common. This type of tenancy has now been abolished or superseded by

statutory enactments in many jurisdictions.

b. Joint tenancy. A relationship subsisting between two or more persons in

respect to an interest together in the same parcel of land, with each

person having exactly the same right in that interest as his cotenant or

cotenants.

Joint.tenancy can exist only where all joint tenants have:

1. An equal interest in the subject property

2; The iflterest is granted under the same limitations, simultaneously

3. It is granted in the same deed or will which declared the joint tenancy

as above
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4. These comprise the common law requirements of unity of title, possession,

and interest.

Joint tenants have an equal and concurrent right of possession. Upon the

death of one joint tenant, his title in the subject property terminates, leaving the

surviving joint tenants as owners of the whole.

Joint tenancy may be terminated by:

1. Partition by any joint tenant

2. Conveyance by one or more joint tenants of their undivided interests 10

the property

3. Any transaction involving the subject property which is inconsistent with

the continuation of the joint tenancy. I
j c. Tenancy in common. Tenants in common exist where two or more persons

have distinct but undivided shares in an estate or interest in property. Each

share is several and distinCt from the'share of the cotenants.

1. Tenants in common may acquire their interests at different times, under

different instruments, from different persons. The interests need not be of

the same duration.

2. The interests of tenants in common need not be equal. But if tenants in

common receive their several interests at the same time and under the

same instrument, equality will be presumed unless specifically otherwise

stated.

3. Each tenant in common may deal with this undivided interest independently

and separately from the interests of any other tenant in common. Upon

death of a tenant in common, his interest in the subject property will

descend to his heirs or pass under his will.

A tenant in common has the ri~ to have the subject property partitioned,
~~ --in which case it will be physically divided between the tena-:-:n-;t::-s~l-=n-c':":o::-:m:::-m~o-=n-,

so that each will receive a part in accordance with his proportionate share

or if this is not practicable, the property will be sold and the proceeds

divided among the tenants 10 common according to their respective

interests.

5. Tenants in common· (and this also applies to joint tenants) have equal,

concurrent rights of possession.

(a) No tenant in common may so use or occupy the common property as

to prevent any other tenant in common from making an equal use of the

subject property.

(b) However, any tenant 10 common may use the subject property without

accounting to his cotenants if they shall fail to exercise their right of

concurrent use and occupation.

10
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(c) But, with respect to mines, a cotenant who chooses to operate the

mine must account to his other cotenants for the profits of the operation.

He is not entitled to contribution for losses if they do not choose to

join him.

d. Community property. Where the community property system prevails, all

property acquired by either husband or wife or both during the marriage,

except for that acquired by gift, descent and devise, belongs to both as a

community and not to either as an individual.

The death of either the husband or wife dissolves the community

and the survivor's interest becomes absolute. Where the decedent dies intestate

leaving no descendants or ancestors, such decedent's interest goes to the

surviving spouse. In some States when it is the wife who has died, title

to the entire property passes to the husband.

The community property system is a creature of statute. For this reason

no statement concerning community property is deemed to be applicable in all

instances. An examination of the statutes of the State where the land is located

IS essential in order to resolve any problem involving community property.

Where title to a property sought to be acquired is held in concurre~t or

joint ownership, it will be necessary to obtain a conveyance from any and all

concurrent or joint owners.

Life eJtate - An estate for life is an estate which is not terminable at any

. fi~ed or computable period of time, and cannot last longer ·than the life or lives of

one or more persons. A life estate may arise by operation of law, or may be created by

act or agreement of parties.

The most common of the estates are estates created by marital rights and are called

tenancy by the curtesy and dower. A tenancy by the curtesy is a life estate to which,

at common law, the husband is entitled in all the lands and tenements of which he

and his wife were owners, in the right of the wife, in fee simple during the marriage,

t.. providing that there was issue born alive capable of inheriting the estate. Dower
\

. at common law was a life estate to which a widow was entitled on the death of her

husband in a third of the lands of which her husband was owner in fee simple, at

any time during the marriage.

Tenancy by the curtesy and dower have now been abolished in many jurisdictions

and superseded.by homestead and other similar laws.

A life estate created by the acts of the parties arises when the conveyance limits

the duration of the created estate by the life or lives of one or more identified and

existent persons, or when the conveyance, viewed as a whole, manifests the intent of

the transferor to create an estate measured by the life or lives of one or more existent

"
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persons. A life estate can be conveyed but the life tenant cannot convey a greater
estate than his own.

Estate for years An estate for years is an estate the duration of which is

definitely fixed by the instrument of conveyance, or can be definitely computed, in

units of a year, a month, a week, or a day, or multiples or fractions thereof. This

type of estate is generally refereed to or called a leasehold created by a lease.

Leasehold interest - There are various types of leasehold estates, i.e., estates

for years as mentioned above:

a. Tenancy at will. An estate or tenancy at will is an estate which is terminable

at the will of either the landlord or tenant and has no other specific duration.

This type of estate may be created by an express agreement between the parties

that possession shall be held so long as both parties agree. This type of estate

at common law could b~ terminated by either party giving notice to· the

other party of his desire to terminate the tenancy with the estate thereupon

brought to an end. The relationship between the landlord and tenant at will

is personal in its natlue and therefore such tenancy is terminated by the death

of either party.

b. Tenancy at sufferance. A tenancy at sufferance is a possessory interest in

land which exists when a person who had an estate in land wrongfully continues

in possession of the land after the termination of such estate. Notice to

terminate is not essential, unless specifically required by statute.

c. Tenancy from period to period. This type of tenancy arises In a case

where the tenancy is automatically renewed at the end of each period unless,

prior to the end of any given period, appropriate notice to terminate has

been given. The length of time within which the notice must be given before

the end of the period is regulated by statute. The periodic tenancy may

endure and continue .for Successive periods. of a year, or successive periods of

a fraction of a y~r. The typical one at common law is the estate from year

to year; however, there is also the estate from month to month and from

week to week.

Easement An easement is an interest in land consisting of the right to

do an act, otherwise unprivileged, on the land of another. Where the easement is

restricted to the use of land it is appurtenant (annexed) to the designated land and

consequently will pass with a transfer of the land. To create this type of easement,

such as a right-of-way, the same formalities as those necessary in a conveyance are

usually required. An easement may be created by a reservation or an exception in a deed

or it may be created by implication in cases of strict necessity. Also, it may be created

by prescription, i.e., by the pse of an easement for a long period of time where the
I
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use was adverse to the landowner. Acquisition of interests in land by adverse posses.

sion will be discussed later.

An easement may be of an indefinite or definite duration. If the easement is

terminable at will, it is a mere license in which instance it is not an interest in land.
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The Acquisition of Title to Real Estate

Grant or conveyance - The term conveya11Ce subject to a more particular

statutory definition, LOnnotes a deed whereby the title to land is transferred from one

person to another.

DeJcent Should the owner of real property die without leaving a will, his

property will become vested in his heirs at law according to the laws of descent and

distribution of the State wherein the property is located, The term deJCent is there·

fore defined as hereditary succession. It is the title whereby a man, on the death of

his ancestor, acquires his estate by right of representation as his 'heir at law; an heir

being one upon whom the law casts the estate immediately at the death of the ancestor,

the estate so descending by the inheritance.

While title descends at the instant of the death of the ancestor, the estate of the

decedent will have to be administered according to the law of the State wherein

the property is located before clear title to the property can be transferred by the

heir at law in whom the title vested.

Devise - An owner of property may, before he dies, make a will which is an

instrument executed with the formalities of law" whereby he makes disposition of his

property to take effect after his death. Where' real property is disposed of by will,

devise is the term used to denote disposing of the realty, A devisee is one who receives

• realty under the will. Before the devisee can convey clear title to the property which

he has received, the will must be admitted to probate and the estate must be closed

according to the applicable law of the State where the property is located.

Adverse possession Title to real property may be acquired by possession

by wrongful entry continuing for a period of time regulated by statute.

;The possession must be actual and exclusive, open and notorious. It must be

continuous for the period provided by the statute. The possession of one adverse

claimant may be tacked to the possession of successive adverse claimants, provided

there is privity of estate as between such claimants, that is, provided they all hold

adversely, one after another, without any interruption in the chain of adverse possessors.

In some States, a shorter statutory period is provided where there is color of title and

where the adverse claimant has paid taxes.

Escheat - Where an owner of property dies without leaving a will and

without any heirs at law, or where there is no one in existence able to make a claim

to the decedent's estate, the property escheats (reverts) to the State. The term
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escheat is defined as the primary right of the State to an estate left vacant where there

is no one in existence able to make a claim thereto. The estate does not escheat to the

State until after a certain period of time has elapsed after the death of the owner of the

property. The period of time is governed by State law.

Condemllation - The term condemnation denotes the acquIsitIOn of property

by the exercise of the right or power of eminent domain. Pursuant to this right or

power the sovereign, whether it is the Federal or State government or an agency to

whom there has been delegated this right or power, may, upon payment of just

compensation, acquire property for the benefit of the public.

ExeclJtion sale Execution is a remedy afforded by law for the enforce-

ment of a judgment. It is a judicial writ issued to an officer authorizing and requiring

him to execute the judgment of the court. It is the usual process for the enforcment of

a judgment for the payment of a sum of money, and it is generally the ap­

propriate remedy for ~e subjection of tangible property to the satisfaction of the

judgment. The writ of execution is followed by a levy, or taking property into the

possession of the officer, usually the sheriff, and then by a sale by the sheriff of the

property. The sale is completed upon there being executed a deed of conveyance by

the sheriff (usually called a Iheriff'l deed) which is delivered to the purchaser.

Accretion - Accretion is the increase of riparian land by the gradual deposit,

by water, of solid material, whether mud, sand, or sediment, so as to cause that to

become dry land which was before covered by water. The owner of the riparian

land thus acquires title to all additions by means of accretion and conversely" loses title

to such portions as are washed away or encroached upon by the water.

Patent Because titles to property originate in the sovereign, all interests or

estates in land are therefore acquired from the sovereign, i.e., from the State or

Federal governments. Title to property originally in the sovereign is vested in persons,

individual or corporate, upon there being issued by the sovereign a document called

a patent.

Conveyancing

As pointed out above, title to real property may be acquired by a grant or a

conveyance. The conveyance is accomplished by the execution by the owner of a

document called a deed by which the property is transferred to another party. Deeds

are classified as follows according to the degree of promissory protection which the

grantor gives to the grantee.

General warrallty deed A general warranty deed IS one 10 which the

grantor warrants the title against defects arising at any time, either before or after,

the grantor beaame connected with the land.
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Special warranty deed A special warranty deed is a deed in which the

grantor warrants the title against defects arising after he acquired the land but not

against defects arising before that time.

Quitclaim deed - A quitclaim deed is a deed in which the grantor warrants

nothing; he merely transfers what title he has, if any.

Bargain and iale deed - A bargain and sale deed is one in which the grantor

does not warrant the title in any respect.

Grant deed - The word grant when used in a conveyance conveys fee title

and any after-acquired title of the grantor, unless a different intent is expressed in the

deed.

The distinguishing feature among the deeds mentioned above is to be found in

the type of language used. There is no fixed and absolute language for each instance.

The language recognized at common law has been susperseded in some States by statute.

It is therefore mandatory to check the pertinent statute to deterrrline whether or not

the common law has been superseded.

The general and special warranty deed as well as the bargain and sale deed pass
after acquired title of the grantor but this is not the case with a quitclaim deed.

Highway eaJement deed - An easement, whether it be for highway or other

purposes, may be created by grant. The instrument of grant creating an easement for

highway purposes can generally be referred to as a highway easement deed. The

deed must be executed with the same formalities as any other deed in order that it

may convey such an easement. The wording must not be so uncertain, vague and

indefinite as to prevent identification of the easement with reasonable certainty.

Generally, a description which identifies the land that is the subject of the easement

is all that is necessary. However, it is far better practice to clearly and definitely

identify the land other than in general terms.

Eicrow principle! - To complete a transfer or conveyance of real property,

it is essential that the deed be delivered to the purchaser; however, the delivery may be

made to a third party upon conditions. This is the situation presented in the usual

escrow transaction. The validity of an escrow transaction is made to depend upon the

existence of a specifically enforceable contract to convey land.

An escrow is a written instrument which by its terms imports a legal obligation

and _which is deposited by the grantor with a stranger or third party to be kept until

the performance of a condition or the happening of a certain event, and then to

be delivered over to the grantee. - . - _

The usual type of escrow transaction is where the grantor d

third party who in turn delivers the deed to the grantee as pc<
agreement.
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CHAPTER 2

Contracts

CHARLES M. FORNACI

Rigbt-of-lJ7ay Specialist,

Bureau of Public Roads

In most jurisdictions, the final agreement between the acgumng agency and the

individual property owner must be reduced to an explanatory and complete written

agreement embodying all the terms of the contemplated conveyance. 'Every transaction

that is thus reduced to writing operates within the framework of existing contract and

real estate law, which has certain guidelines and principles that are of paramount im­

portance to the right-of-way agent, since, in most cases, he becomes the individual who

ultimately draws up the particular contract with the property owner.

Although the individual right-of-way agent has no essential powers to bind the

State to any contract he writes, he does undertake. at the very least, certain moral obliga­

tions when he drafts and secures an owner's signature on an option, sales contract or

deed conveying land to the State. He would soon lose any standing in the community

as a reliable, reputable, and trusted negotiator if his contracts were subsequently

repudiated by the administrative-level State officials, or if they were subsequently in·

validated in an appropriate court of law.

CONTRACTS IN GENERAL

The law of contracts forms the oldest branch of the law relating to business or

commercial transactions. Just as the safety of the person and of property depends up~n

the rules of criminal law, so the security and stability of the business world are dependent

upon the law of contracts.

In general terms, a contract is an agreement between two or more persons can·

sisting of a promise or mutual promises which the law will enforce, or the performance

of which the law in some way recognizes as a duty.

A contract is really the point at which the courts will enforce legal obligations.

It should be distinguished from a mere agreement because not all agreements are en­

forceable at law. Thus, if A and B agree with each other to meet at a certain place at

'a certain time each promising the other to be there, althoug~ an agreement has b.e~
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a social engagement and neither intended a contract. The promise creates moral duties

of performance, but not legal duties.

In order to create an enforceable contract one must understand thoroughly the

essentials which make up a contract and, by applying these requirements to each agree­

ment entered into, one will readily recognize when a party is legally bound by the courts

of law to a contract. The true objective test is when the acts of both parties create legally

enforceable mutual obligations. The courts long ago recognized and enforced contracts

where there was no so-called "meeting of the minds" between the parties.

General Requirements of a Contract

The general requirements for the formation of an informal contract are:

1. Mutual assent.

2. Consideration.

3. Two or more parties having legal capacity.

4. The object of the contract must be a lawful one.

An informal contract comes into existence when these four requisites. are present. If any

one is absent, no legal obligation upon either party is created: Thus, if one party to the

contract is an infant or is insane, he can avoid the obligation created. If the purpose

of the contract is unlawful, at least one of the parties can avoid his obligation by plead.

ing the illegality.

In addition to the above, the contract must be in the form required by law. For

example, if the contract is oral though of the kind required to be in writing by the

"Statute of Frauds," the party sued may plead the Statute as a complete defense.

The two most important elements necessary in any contract are mutual assent and

consideration.

Mutual Assent

The first requisite of an agreement which the law will enforce is that each of the

contracting parties assent to the same bargain. Mutual assent is not strictly what one of

the parties had in his mind, but rather the controlling factor is what his actions conveyed.

For example, a property owner agrees to sell the State all of his land and impro\'e­

ments at a stated price, forgetting that his newly erected shed, which he did not intend

to sell, is on the land to be conveyed. The State subsequently accepts the contract, and.

the question arises whether the State is entitled to have the shed. Certainly the owner

never intended or desired to sell his shed but, nevertheless, the State now has a legal

right to it since it is the legal effect of his action and not what he intended to sell that

18
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IS controllingo By the StateOs acceptance of the contract, the owner came under a legal

duty to sell his whole property, including the shed.

Consideration and Its Sufficiency

Two elements are essential to create a legally sufficient consideration. Something

which the law regards of \Oalue must be given for the promise, and that which was given

must have been agreed upon by the parties as the agreed exchange for the promise.

The fairness of a contract is legally irrelevant. The law will not inquire into whether

the price paid is inadequate in value to the performance promised so long as it has some

value. It is the general rule that the courts will not inquire into the adequacy of the

consideration.

In this q>nnection, the right-of-way agent may occasionally encounter a situation

wherein an owner will claim, at some later date, that because of (raud or coercion on

the part of the negotiator, the consideration stated in the contract signed by him was

insufficient in value for the land to be acquired. If the contract is sought to be voided

on the grounds of fraud or undue influence, the consideration may be inquired into, and

inadequacy of consideration will be regarded as corroborative evidence in support of the

action. However, a mere allegation of inadequacy of consideration alone is not sufficient

to warrant interfe~ence by the court.

. Often there is a desire by a party to make a legally enforceable gift by putting it

. in the form of a contract. It is generally clear both froom the relationship of the parties...
as well as the insignificance of the agreed price that no actual bargain was ever intended.

For example, suppose A wishes to make a binding promise to convey to his son B a

farm worth $10,000. Being advised that a gratuitous promise is not binding, A writes

and offers to B "in consideration that you pay me $1, I promise to convey my farm to

youo" B accepts and pays his father $1. In this case it is obvious that the consideration

was not the agreed upon exchange for the promise: The law requires the consideration

to be bargained for, and there is no bargain in this instance. Here the father's sole

motive is to make an enforceaqle gift promise. This instance would differ from the

general rule that the law will not inquire into the adequacy of the consideration, for that

rule is only operative if the parties actually illtended a bargain even though it proved

to be a bad one for the promisor.

CONTRACTS FOR THE SALE OF REAL ESTATE

The basic elements of an enforceable sales contract for the transfer of real estate

are:

a. All contracts for the sale of land must be in writing, and any verbal contract or

agreement' to sell land is unenforceable.
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D. 1 nere must be a promIse on the part of the seller to convey.

c. There must be expressed some consideration or thing of value passing from the

buyer to the seller.

d. There must be an adequate description of the land and premises that will enable

the parties to define it and understand its boundaries.

e. There must be some expression as to the extent of the interest to be conveyed

by the seller.

f. The contract must contain the names of both parties.

g. It must be signed by the seller or his authorized agent, to be enforceable

by the buyer, or by the buyer or his authorized agent to be enforced by the

seller.

There are other essentials to a good sales contract which should also be included,

such as the time limitation during which conveyance is to be made, the full price, the

terms of payment, method of conveying as to the names and the interests to be conveyed

to the respective grantees, the manner of settlement, and the provision for meeting the

incidental expenses of the transaction or such contingencies as clearing a title defect.

A sales contract is terminated by anyone of several events. If the buyer and seller

perform their respective promises, it comes to an end. If the contract is rescinded or

cancelled by mutual agreement, it is terminated. The death of one of the parties to a

contract ordinarily terminates it, unless he has specifically bound his heirs in the contract.

However, in a contract for the sale of real estate, death of a party does not release the

parti~ from the transaction. The execution and delivery of the deed will terminate the

contract.

In the event one of the parties refuses to perform his promise under the contract,

the other party may seek money damages in an action at law for breach of contract, or

he may go into an equity court to obtain specific performance of his contract. A contract

for the sale of land is always capable of being specifically enforced, whereas in the case

of some other types of contracts, the offended party is limited to an action for money

damages. Where a buyer cannot perform under a sales contract for realty, a forfeiture

may be declared.

Statute of Frauds

Any contract calling for the sale of land operates within the basic framework of

the so-called "Statute of Frauds." This statute, enacted at an early date in English

history, provided that certain contracts could not be enforced unless they were reduced

to writing and were signed by the parties sought to be bound thereby. It was designated

the Statute of Frauds because its purpose was to prevent fraud on the part of those, who

attempted to establish a valuable contract by the false testimony of their friends.
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Thus it is that the Statute of Frauds in almost every State requires agreements for

the sale of real property to be in writing and to be signed by the party against whom

they are to be enforced. It should· be noted, however, that merely writing a purported

contract will not comply with the statute unless all the essential terms of the contract

appear therein.

As a general rule, evidence which would change or contradict a written sales can·

tract will not be admitted in court. For example, evidence could not be introduced to

show that the parties had orally agreed on a price other than that contained in the

writing, or that some different piece of land was to be sold. Exceptions occur, however,

when the evidence does not change or contradict the written contract but rather shows

that because of fraud the writing never constituted a valid contract, or it clarifies some

part of the writing which is ambiguous. Since under the prevailing view the parties

may not modify, by a subsequent oral agreement, an essential provisiop of a contract

not carried out, it is important that all such provisions be explicitly included in the

original contract of sale.

This observation is extremely important in right·of.way agreements, for complaints

will occasionally arise on the part of the property owner that substantive matters that

were agreed to by the negotiator were not included in the written contract. Although the
State will normally have a strictly legal defense by noting the usual clause that the

contract embodies the full extent of the agreement, the possibility always exists of further

litigation, or at the very least, of ill·will on the part of the owner and perhaps of the

community as well.

Options

Many State organizations utilize an option procedure as the initial agreement stage

in the acquisition of title through amicable negotiations. Basically, in the present con·

text, an option is a contract by which a landowner unilaterally agrees that the State

shall have the privilege of buying the required right·of.way at a stated price within a

specified time, if it so chooses. Upon the acceptance of the option by an appropriate

State official, there is a contract of sale binding upon both parties. A true option cannot

be withdrawn by the seller during the period specified; but since an option is a con·

tract, it must be supported by consideration, and if a so·called "option" is given by

a landowner without consideration, it is merely an offer which may be revoked at any

time prior to acceptance. One dollar is usually held to be sufficient consideration to make

this offer an irrevocable option, although in general real estate practice, the considera·

tion is usually somewhat more. The consideration for an option is not deducted from

the purchase price of the land unless expressly so provided. Generally, time is of the

essence; that is, the right of the party holding the option (in this case, the State) expires

without any' further notice unless the option to buy is exercised Within the time specified.
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Markerable Title

As a rule, a covenant (or enforcable promise) that the seller will convey a market­

able title is implied in the absence of some express contractual provi'sion to the con­

trary. "Marketable title" means that the seller must convey a good title free from defects.

In other words, every buyer of land, the State included, has a right to demand a title

which shall put the purchaser in reasonable security against loss or annoyance by litiga­

tion. For example, if, unknown to the buyer, the land sold is subject to a lien for taxes;

the title conveyed is not marketable. The buyer is entitled to expect absolute owner­

ship for his money, and he naturally does not receive this if he takes the land subject

to the preexisting obligations or liabilities of the seller.
I

V Normally, this situation would not occur in the vast majority of State acquisitions,

since the State would be aware of any title defects because of its closing procedures or

escrow practices, and would gain a merchantable title with. all interests of lienholders

and mortgagors cleared. Where a title defect does occur and normal curative measures

are not feasible or practical, recourse may be had to an uncontested or "friendly" con­

demnation to clear title.

Jurisdiction

Generally, the rights and liabilities of the parties to a land contract are governed

by the law of the jurisdiction in which the land being sold is located, although in

some .cases these rights and liabilities are controlled by the law of the place where the

contract is made or is to be carried out. However, even in the latter cases, the law of

the jurisdiction where the property is located may prevail if it has a rule of property

law on the point, or if the parties intended to contract with reference to the law of this

jurisdiction.

Risk of Loss

The courts have generally held that the purchaser of land bears the risk of its

injury or destruction. For instance, if the landowner sells certain land with a building

thereon to the State and the building burns down after the contract is signed but before

the deed and purchase price are exchanged, the State would still be compelled to carry

out the contract. When it receives the deed to the land from the seller it must pay the

full purchase price originally agreed upon. This rule applies, however, only where the

injury or destruction occurs through no fault of the seller. To protect the buyer a clause

is often inserted in the sales contract or option to the effect th~t if, prior to the delivery

of the deed, the buildings or other improvements on the land shall be destroyed or

·materially damaged by fire or some other casualty, the contract shall become null and

void at the option of the buyer.
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Since the State as buyer does not want the contract to become null and void, many

State organizations guard against possible loss by immediately insuring all acquired

buildings against damage by fire, storm, or other injury.

Taxes and Assessments

Where the parties to a contract do not expressly agree as to the payment of taxes

and assessments, the general rule' is that the seller is liable for those liens prior to

delivery of possession, and the purchaser is responsible for any liens attaching to the

property thereafter. Either party may be responsible for the burden of paying real

estate taxes accruing between the date the contract is executed and the delivery of the

deed, depending upon the provisions and agreement of the parties. However, the drafts­

man of a contract of sale should attempt to anticipate such a possible dispute between

the buyer and seller and provide expressly in the contract as to which party shall bear

this responsibility. In the State right-of-way organization, this matter is usually handled

in accordance with departmental policy, or a specific ruling of the legal department or

the attorney general.

Generally the examination of title, tax certificate, conveyancing and notary fees,

and all recording charges are at the expense of the purchaser, unless upon examination

the title is found defective, in which case the seller usually pays the cost of examination

of title. However, the other remaining costs would still be paid by the purchaser. The

particular liability for these items as between the landowner and the State may again

vary according to local practice and departmental policy.

Adjustment of the Purchase Price

If the seller is unable to carry out all the terms of the agreement, the buyer may

still desire to purchase the property and consequently will be entitled to a reduction of

the purchase price. For example, if the examination of title uncovers a mortgage running

on the land, the buyer upon completion of the transfer can assume the liability of the

mortgage, and therefore would be entitled to a proportionate reduction of the purchase

price:

Is Time of the Essence?

In the absence of a contrary provision 10 a contract for the sale of land, time is

not of the essence. This means that the exact date specified in the contract for the

transfer is not vital, and each party is given a reasonable time after such date to carry

out his obligations under the contract. Thus if the seller is not ready to transfer his

title on the date specified, the purchaser will not be relieved of his obligations under the

contract. Time may however be made of the essence from the beginning, and such a
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provIsion to that effect is usually included in the right-of-way contract. If such a provi­

sion is inserted in the normal real estate contract, the effect will be to relieve the non­

defaulting party of any further obligation, although in the case of a State's acquisition

of property, it will normally demand through a competent court that the contract be

carried out.

Insrallmenr Land Contracts

In some jurisdictions the contract of sale is used as an instrumentality for the long­

range financing of the purchase of land. When so used, the arrangement is usually

referred to as an installment land contract. Under such a contract the purchaser goes

into possession immediately and is obligated to pay specified installments of the purchase

price from time to time, with the deed from the seller to be delivered upon completion

of such payments. The seller's security comes from his right to repossess the land on the

failure of the purchaser to meet the installment payments. This means that the pur·

chaser's default subjects him to allegedly harsh treatment because he loses not only the

land but the payments he has already made. The apparent harshness of this treatment

has caused legislation to be passed in some States designed to soften the blow to the

purchaser as a result of the default.

Conclusion

In the end analysis, the individual right-of-way agent bears a strong personal reo

sponsibility in the treatment of the property rights of the landowner and the interests

of the State, and his performance of this duty and his guarantee of the mutual rights

of both parties will only be proportionate to his knowledge and appreciation of the

basic tenets applicable in this field.

It is obvious that the treatment in this chapter has been extremely generalized, since

the intent has been merely to provide a broad introduction to real estate contract law.

Further reference is recommended to the many fine texts in this field for a fuller and

more definitive analysis of the subject area.
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CHAPTER 3

Eminent Domain Concepts, Laws and Limitations

EDWARD E. LEVEL

AJJistant AttorneJ General

Washington Department oj Highways

The term eminent domain has been defined as "the power to take private property

for public use."I This power to take private property is an attribute of sovereignty.

Since both the Federal and State governments are sovereign within their respective

spheres of activity, both have such power. This power is limited only by applicable

cOnstitutional provisions and may be delegated to subdivisions and agencies of govern­

ment according to the legislative will.

LIMITATIONS ON THE POWER

Although the exercise of the power of eminent domain generally assumes a

taking without the owner's consent, in this nation it must follow a procedure estab­

lished by law assuring adequate protection to the owner rather than acquisition by

force, The protection accorded the property owner is based upon the Constitution and

statutes of the United States, the constitution and statutes of the State in which the

property is located, and rules of construction imposed by both Federal and State

courts.

Constitutional Limitations

The power of the sovereign over property within its limits is restricted and

controlled by limitations contained in the Federal and State constitutions.2 The following

are some of the principal constitutional restrictions placed on this power:

lust CompenJaJion - The most common form of constitutional limitation

is that no private property shall be taken without the payment of just compensation.

This is found in the Fifth Amendment to the Constitution of the United States. The

same provision, although differently worded, appears in the constitution of every

State except North Carolina.B

1. BLACX, UtW Dictionttry (4th ed. I9H).
2. 1 NICHOLS, Eminent Domain, § 1.3 (3d ed. 19~O) [hereinater cited as NICHOLS].

3. Ibid.,· Highway Research Board Special Report ~O. St~, Constillltion4/ Prof/isio"s Conurni"8
Hi8hw41S, pp. 19-21 (19~9).
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and enjoyment of such lands, which interference would be actionable at common law

and which is an incident of a lawful public improvement, is a taking of property In

a constitutional sense, whether there be any formal condemnation or not.

(a) "Take" VS. "take or damage." Some State constitutions cover not only

the "taking" of private property, but also the "damaging" of such property.·

This variation of phraseology, as well as the divergent views taken by State

courts of their own constitutional and statutory provisions, results in certain

acts of the sovereign requiring compensation in one jurisdiction and not

in another. An example of this may be found in the treatment of a change

in the grade of an existing street. In the State of Washington, the con­

stitution of which requires compensation where property is "taken or

damaged," compensation must be paid where the established grade of a

street is changed.s In the neighboring Oregon, the constitution of which

applies only to takings, it was held that compensation need not be paid for

such a grade change.s

(b) Possession. Some State constitutions require payment judicially arrived at be­

fore possession may be taken of property or property rights sought under the

power of eminent domain. T In the absence of express constitutional r~uire­

ments, however, compensation need not be paid in advance of the taking or

damaging of private property, provided reasonably certain and adequate pro­

sions are made for the ultimate ascertainment and payment of just compensation

to the owner. S

(c) Trial by jury. In many States there are specific constitutional requirements

that just compensation be determined by jury trial. Constitutions also require

that the right to jury trial remain inviolate. Procedures vary as to when there

shall be a jury trial in the course of determination of compensation, many

States permitting preliminary determination of compensation by viewers or

commissioners prior to trial by jury. The law also varies as to whether or

not the right to trial by jury extends to the condemner as well as the owner.

(d) What is lust Compensation?

"Compensation," as used in the constitutional prOVISIOn as a
limitation upon the power of eminent domain, implies a full and

4. 2 NICHOLS, § 6.44; Highway Research Board Special Report 50, op. (it. footnote 3, p. 19.
5. Brown v. City of Seattle, 5 Wash. 35, 31 Pac. 313 (1892).
6. Barrett v. Union Bridge Co., 117 Ore. 220, 243 Pac. 93, 45 A.L.R. 521, rehearing denied, 117

Ore. 556, 245 Pac. 308 (1926). This holding has been abrogated by statute.
7. Highway Research Board Special Report 33, Condemnation of Property for Highway PurpoJeJ

(Part II), p. 20 (1958).
8. 3 NICHOLS, § 8.71.
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complete equivalent (usually monetary) for the loss sustained by
the owner whose land has been taken or damaged.9

"Just" should mean jus~ to the condemner as well as the owner.10 The

compensation to be paid must be the equivalent of the property and property

rights taken. Except as to properties which are held for special purposes and

infrequently sold, this equivalent is found in a consideration of the market value

of the property taken or damaged. A detailed discussion of the measure of
compensation is contained in Chapter 4.

Due ProClJJ - The Fifth Amendment to the Federal Constitution prohibits

the taking of life, liberty, or property without "due process of law." Equivalent

provisions are found in the constitution of most States.ll Due process requires a course

of procedure in· accord with prescribed forms which affords adequate protection

to the rights of the individua1.12 It protects the individual against ar,bitrary or capricious

exercises of governmental power. For example, it may operate to prevent the taking

of property for other than public use. 13 Due process always requires adequate notice

and opportunity to be heard before an owner can be deprive~ of his property.14

The requirements of due process are generally satisfied where property is acquired

for public uses permitted by statutory and constitutional provisions and where· such

provisions for the determination of just compensation are followed.

Public Use and Necessity

Public Use - In the absence of express constitutional exceptions, private

property cannot be taken by eminent domain except for public use.1S A taking for a

"private" as distinguished from a "public" use will not be allowed.

The phrase public use is not clearly defined, but varies with circumstances and

conditions and with the social and economic background of the period in which the

particular problem presents itself for consideration. IS A general definition is as follows:

It is a public use for which property may be taken by eminent
domain,

(1) To enable the United States or a state or one of its subdivisions
or agencies to carry on its governmental functions, and to preserve the
safety, health and comfort of the public whether or not the individual
members of the public may make use of the property so taken, pro­
vided the taking is made by a public body;

9. 3 NICHOLS, § 8.6 at p. 28.
10. !d. at § 8.6(1).
II. 1 NICHOLS, § 4.1.
12. See 1 NICHOLS, §§ 4.4 ,/ JUl.

13. 1 NICHOLS, § 4.7.
14. la. at § 4.103.
·1~. a. 2 NICHOLS, § 7.1.
16. Dorman v. Philadelphia Housing Authority, 331 Pa. 209, 200 Atl. 834 (1938).
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(2) To serve the public with some necessity or convenience of life
which is required by the public as such and which cannot be readily
furnished without the aid of some governmental power, whether or
not the taking is made by a public body, provided the public may
enjoy such service as of right;
(3) In certain special and peculiar cases, sanctioned by ancient
custom or justified by the requirements of unusual local conditions, to
enable individuals to cultivate their land or carry on business in a
manner in which it could not otherwise be done, if their success will
indirectly enhance the public welfare, even if the taking is made by
a private individual and the public has no right to service from him
or enjoyment of the property takenY

Uses for various public highway purposes are generally recognized as proper

public uses. lI

The 'question of public use is ultimately determined judicially rather than by

legislative or executive action. Deference may be given to legislative purposes as

to what constitutes a public use.l'
Necessity - The necessity of a particular acquisition IS not to be confused

with the issue of public use.

Two separate and distinct requirements are included within the
term "public necessity". One is that the admittedly public use, such as
a highway, be needed by the community. The other is that the
specific parcel of property sought be necessary for the establishment
of that highway.20

The necessity of a particular taking, as distinguished from its public use, gen­

erally lies within the discretion of the legislature and is not a judicial question. 21

This rule, however, is not without limitation.

The expediency of constructing a particular public improvement
and the extent of the public necessity therefor are clearly not judicial
questions; but it is obvious that, if property is taken in ostensible
behalf of a public improvement which it can never by any possibility
serve, it is being taken for a uSe that is not public, and the owner's
constitutional rights call for protection by the courts. So, also, the
due process clause protects the individual from spoliation under the
guise of legislative enactment, and while it gives the courts no
authority to review the acts of the legislature and decide upon the
necessity of particular takings, it would protect an individual who
was deprived of his property under the pretense of eminent domain
in ostensible behalf of a public enterprise for which it could not
be used."

17. 2 NICHOLS, § 7.22 at pp, «4-4~.
18. Id. at § 7.~ 12.
19. lti.at§7A(l).
20. Highway Research Board Special Report '9, Conti,,,,nillion of Prop,rty for HighwilY P"rpoJtJ

(Part III), p. 49 (1960).
21. 1 NICHOLS, § 4.11.
22. Iti. at § 4.11 (2); (p. ~37).
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Two particular problems are raised with respect to highway acquisitions:

AcquhitionI for Future UIe. In a sense, property is always acquired In

anticipation. of future use. As the anticipated use becomes more remote In

time, the taking tends to come into conflict with the requirement that there be

a need for the property. Also, as the time of the intended use becomes more

remote, the need for the particular property tends to become more uncertain, hence

unnecessary." Necessity will generally be found where the use is "within a

reasonable time," provided that the particular use to be made of the property

can be established at the time of acquisition. 24 The condemner will not, how­

ever, be limited to acquisitions that are required for its immediate needs only,

but may anticipate future needs.25.

Exceu lAnd. Condemner may desire to acquire more property than is

needed for a particular public project. This may be prompted by a desire to

avoid the losses resulting from damages done to remaining property. For

example, where a remainder is landlocked, the condemner may wish to acquire

this isolated remainder when the appraised value of the parcel is tentatively

damaged near its full value. Statutes have expressly authorized acquisition of such

remainders. 28

As distinct from this situation would be the instance where the condemner

may wish to purchase additional lands anticipating a benefit from the improvement

and ultimate sale at some profit so as to reduce its over-all costs of acquisition.

Condemnations of land for this purpose in excess of that actually needed for the

, particular public use involved would appear to be in conflict with the require­

ments that the property be necessary and that it be acquired for a public use.

It is doubtful if such latter takings would be sustained over the owner's objection. 27

Reservation! - The condemner may expressly limit the use of the land taken

In the initial pleadings of the condemnation action. Often the use may be l!mited, or

promissory statements or stipulations regarding the use of the property may be made

before or during the trial to determine compensation. Such stipulations may be in

two forms: There may be an express statement which becomes binding on the condemner

and recognizes certain uses, such as a farm crossing, which the owner may make of

the property being. acquired; or the State may present evidence and agree to be

bound as to the actual construction to be made on the property acquired. The weight

of authority allows the use of one or both of these devices to minimize damages,

2~. Highway Research Board Special Report 27, -ic'llihi/ion of Land for Flllllre Highway VIe,
p. 23 (1957).

24. Ibid.
2~. City of Spokane v. M~rriam, 80 Wash. 222,141 Pac. ~~8 (1914).
26. 2 NICHOLS, § 7.~122(1).

27. IbiJ.
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preclude the fixing of damages to the remainder based on a use more onerous than

the public intends to make.

Statutory and Judicial Limitations

Although it is an attribute of sovereignty, the power of eminent domain lies

dormant until legislative action establishes the occasions, the modes, conditions, and

agencies for the exercise of the power. 29 The legislature, subject to constitutional

limitations, may select the organizations to which to delegate its power. The grant of

the authority to condemn is generally restricted to prescribed uses and procedures.

Courts tend to construe statutes and procedures relating to eminent domain strictly

against the condemner. 8o

DATE OF VALUATION

There is a divergence of authority concerning the date to be used as the basis for

just compensation.81 The majority of jurisdictions utilize the date of trial or award.

Others value as of the date of commencement of the action, or actual acquisition of

the property if acquired before the trial to determine compensation.

The date as of which the property is valued may materially affect the compensa­

tion which the condemner must pay. For example, if market values are rising, com­

pensation will be greater if a later date be utilized. It is therefore incumbent upon

the right-of-way agent and the appraiser'to see that the proper date of the valuation

be utilized.

By the date of evaluation the pending highway improvement may have had

some effect on the value of the property being taken or damaged. This effect will

generally be in the form of enhancement in value but knowledge of the highway

plans can also depress property values. Because it would not appear to be in

accord with either equity or common sense to permit the owner to be enriched or

be penalized because of the proposed improvement, compensation generally cannot

include such enhancement nor be diminished by depressed valuation.

The general rule is that any enhancement in value which is
brought about in anticipation of and by reason of a proposed im­
provement is to be excluded in determining the market value of such
land, although there is some authority which, contrariwise, unquali­
fiedly allows recovery for such enhanced value. The rule of exclusion

----
28. See generally Anno., 7 A.L.R.2d 364 (1949).
29. City of Tacoma v. Washington, 4 Wash. 64, 66, 29 Pac. 847, 848 (1892) (quoting from

ConJlilUlionaJ umilalionJ, Cooley).
30. 1 NICHOLS, § 3.213 el Jeq.
31. 3 NICHOLS, § 8.5; 4 NICHOLS, § 12.23; Highway Research Board Special Report 59. op. dl.

footnote 20, pp. 20 el Jeq.
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depressing the value. It has been said that ordinarily the fact that
property is, or is about to be, condemned for public purposes does
not diminish or destroy its value.82

To this extent valuation as of a particular date may be adjusted.

PERSONS ENTITLED TO COMPENSATION
,

All persons having any legal interest in the property sought by condemnation

are generally entitled to compensation to the extent of their interest or the depreciation

in the value of their interest caused by the taking.35 Whether all such persons need

be joined in the condemnatio~ action may turn on whether their interests are deemed

proprietary or not,54 As condemnation proceedings are construed as proceedings in rem,

service on unknown owners or nonresident owners may be made by publication. 55

The fact that the title of certain persons may be doubtful or -in dispute will not

prevent an exercise of power of eminent domain where the condemner has given

adequate notice to those persons having an interest in the property as indicated by

public records, or otherwise.5e

Under the majority rule once a suit has been instituted against the required

interested parties, the condemner's obligation extends only to the determination and

payment of a lump sum which represents full value of the land taken and severance

damages cau~ed to the remainder of the undivided estate. The condemner is not

required to value the separate interests in the, property and is not required to

participate in the apportionment of the lump sum award made for all interests.S1

Apportion.ment is usually accomplished by supplemental proceedings participated in

only by the various claimants. The award is considered as being equivalent to the land

and the claimants participate in the award to the extent of their interest in the land.

It is impossible to consider here all of the various pieces into which the totality

of legal ownership may be divided. In addition to owners of mortgages, liens and

other security interests, life. tenants and remaindermen, reversioners and owners of

easements or restrictive covenants, some of the more common divisions of ownership

are the following:

.' Vendor-vendee - Both the vendor and the vendee in an executory contract

. of sale of land subsequently involved in condemnation are generally entitled to partici-

pate in the award. S5 If lands are sold after the institution of the condemnation but

32. 4 NICHOLS, § 12.3151 at pp. 202-05.
33. See 2 NICHOLS, §§ 5.1 ~t uq.
34. Cf. 2 NICHOLS, §§ 5.74, 5.741.
35. 1 NICHOLS, § 4.103(2).
36. 2 NICHOLS, §§ 5.2 (2) ~t uq.
37. 4 NICHOLS, § 12.36(1).
38. 2 NICHOLS, § 5.21 ( 1).
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the award. 39 If a piece of property is sold after award in condemnation has been made

or after there has been a taking or damaging of it contrary to constitutional provisions,

the right to compensation will not be considered as running with the land but will

remain the personal property of the vendor.·o

Mortgagor.mortgagee Where mortgaged property is taken by eminen't domain,

the mortgagee's rights follow the award and he may participate in the award to the

extent necessary to satisfy the debt or to share in the award to the extent that the

security interests are impaired by the condemnation.41 This is generally true as to

all lien holders. There is some conflict as to whether or not mortgag~s or lien

holders need be named in condemnation actions. 42

LeJJor·lessee - The lessee, as well as the lessor, is classed as an owner. Generally

he will be reC)uired to participate in the lump-sum award rather than having a

separate determination of his interest.41

The condemnation award which is paid to the lessee when his entire interest

is taken is the fair market value of his unexpired leasehold; partial takings will in­

volve a consideration of the difference in the market values of this leasehold before

and after the acC)uisition. Computation of the market value of the leasehold in either

situation will generally involve a consideration of the present worth of the amount

which the market or economic rent of the premises exceeds the rental which the lessee

is reC)uired to pay under his lease. If the market rental value of the unexpired term

does not exceed the rent payable under the lease, the lessee is generally held not

entitled to any allowance as compensation for his interest.··

The parties to a lease may include in it a provision respecting their rights in the

event of condemnation, which provision will control on the problem of distribution

of the award or termination of the lease.4I

TaxtS - The law is not uniform with respect to the necessity of joining holders

of tax liens in condemnations"s As with other liens, a tax lien shifts from the land and

is payable out of the award.

Problems similar to those on sales of land, both as to the liability for the tax and

participation in the award, may arise where the taxes become a lien after the date of

appropriation.'1

;'

39.
40.
41.
42.
43.
44.
4~.

46.
47.

It/. at § ~.21.

Ibid.
See 2 NICHOLS, §§ 5.74 ~I Jeq.
Id. at §§ 5.74, 5.741.
Id. at § 5.23; 4 NICHOLS, §§ 12.42 ~t uq.
S~ ~erally Anno., 3 A.L.R.2d 286 (1949).
See generally Anno., 98 A.L.R. 254 (1935).
2 NICHOLS, § ~.744.

S~ generally Anno., 45 A.L.R.2d 522 (1956).
I
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CHAPTER 4

The Measure of Compensation

LEONARD I. LINDAS

Chief CounJel,

Oregon State Highway Departmeltt

MARKET VALUE

Fair cash market value is the normally accepted standard fQr the measure of

compensation. It is generally stated that fair cash market value is the amount of

money which a purchaser, willing but not obligated to buy the property, would pay

to an owner willing but not obligated to sell it, taking into consideration all uses to

which the land was adapted and might in reason be applied.'

Present and Anticipated Use

In determining the fair cash market value of the property taken, the owner is not

limited to the value of the property for the purposes for which it was actually used.

T~e valuation of property should be based upon its most profitable legal use. Any

reasonable future use to which the land might be adapted or applied may be considered

in arriving at the present market value. This is distinguished and separate from the

owner's vague plans or hopes for the future which are completely irrelevant.2

The value of property for the use to which reasonable men would devote it if

owned by them must be taken as the ultimate test.·

"Before and After" Rule

When only a portion of' the land is taken, the better rule of valuation seems to

be the "before and after" method. This consists of determining the difference between

the market value of the entire property before the taking and its value after the taking. 4

It has the advantage of eliminating the double compensation problem by simply sub·

tracting the value of the remainder after the taking from the value of the whole before

1. Nichols, Eminent Domain, 3rd Ed., Vol. 4, Section 12.2(1), 1951.
2. Id. at Section 12.314.
3. Ibid.
... Jahr, Eminent Domain, Valliatiotf and Proud.re, Section 98, 1953.
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the taking. It has the disadvantage, however, of being susceptible to padding, since

noncompensable items of damages can be wrongfully reflected in the estimated after

value, and thus may be included as part of the purported severance damages. The other

rule accepted by the courts in partial taking cases is the determination of the yalue of

the land taken, together with the severance damage to the remainder, without going into

the entire tract yalue before and after the taking.

Comparable Sales

Comparable sales may be evidence of the market value of the land in question

if they are not forced sales, family sales or sales of property where one consideration

is paid for a combination of real estate and personalty.- Sales to public authorities

having the power of eminent domain are not generally admissible.

Sales of similar property in the vicinity provide a .theoretically accurate method

of determining true value, because if there are enough valid sales of similar property in

the vicinity which have taken place within a reasonable time before the condemnation

suit, there is a pattern which should portray a fairly accurate picture of the fair cash

market value of the property. The disadvantage of this method is that only in excep­

tional cases are two pieces of property exactly alike.

Sales of subject property -' Proof of sales of the same property may be a

guide to value under certain circumstances, if the sale was made within a reason­

able time before commencement of the condemnation suit, and all other conditions of

sale were legitimate.

In several jurisdictions, it has been held that upon the issue of the market value

of land taken or damaged by the exercise of the power of eminent domain, evidence of

the price for which the claimant of compensation or damages has sold or contracted to

sell the land in question to a third person, is relevant and admissible, provided the sale

transaction was bona fide rather than forced, was relevant in point of time, and was not

'merely an unsubstantiated offer to purchase.

Reproduction and/or Substitute Utility

The prevailing rule is that evidence of reproduction cost is admissible in all cases,

provided the buildings' or improvements are fairly adapted to the land upon which

they are located. Before evidence of reproduction cost of improvements taken by eminent

domain can be accepted as valid, it is incumbent on the party making such proffer to

establish that the improvements are proper, adequate and reasonably adaptable to the

land upon which they are located.

On the other hand, depreciation or obsolescence present in the property being

hppraised should be taken into consideration in the final estimate of value, since it is

5. ld. at Section 139.
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obvious that a building which is so old or obsolete as to have little or no value could not

be considered in the same category or as having the same value as a new and modern

building.

Mere age is not m and by itself necessarily a sign of depreciation in value,

because if the building has been well kept it has been of necessity repaired from time

to time so that it has to some extent preserved its useful life and its reproduction

value.6

The cost of reproducing a building which is to be condemned may, in some cases,

be essential in determining just compensation. There are cases where a building has

little or no market value, in the sense that it is impossible to find a person or corporation

which would purchase the property for little more than the land upon which the building

is situated. In such cases, after determining the value of the land upon which the

building is situated, it would be necessary to estimate the cost of reproduction less depre­

ciation to determine the value, if any, contributed to the property by the improvements.

Special Purpose Properties

Real estate on which specialized buildings and structures adapted to the peculiar

manufacturing. processing or servIce activities of a particular industry or utility are

located, together with the property of colleges, churches, hospitals etc., are generally

described as "special purpose" properties. Frequently market value is nonexistent in

this class of cases, for these are exceptions to the usual market value rule. Evidence is

usually permitted to show the replacement cost of improvements with a depreciation

allowance less than would be otherwise established for a market value appraisal of the

property. The rule is frequently stated to the effect that before the owner may

resort to such evidence he must show that it is impossible to prove the value of his

property by reference to market value. (See chapter 34, "The Appraisal of Special

Purpose Properties.")

In the "special purpose" property category, the courts usually award more than

the "fair market value" concept would require. The award is generally the total of the

market value of the land and the replacement cost or sound value of the improvements

and fixtures with a restricted depreciation allowance in the last two items.

DAMAGES

Taking and Damages

Here a distinction must be made between a "taking" of property and a mere

damage to property because of the different provisions of State law on the subject.

Some State constitutions contain the clause that just compenSation must be paid for

6. Id. at Sections D7·1~8.
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taking or damaging private property, while others provide for just compensation for

the taking only and make no mention of payment for damages to private property.

At the outset, it is noted that some States construe the term "taking" in its strictest

sense. In these States, under their constitutional requirements, compensation will be

allowed only when private property is seized, acquired, and appropriated, and the owner

thereof is divested of all right, title or interest. There must be a pbysical "taking" of

the property and dispossession of the owner for public use. Othcr Statcs adopt a more

liberal approach to a "taking" and recognize a serious invasion of p~operty ri;ghts as a

constructive taking, and hence as grounds for compensation, even though there is no

actual physical taking.

A consideration which IS helpful to determine whether compensation will be

allowed the owner whose property is damaged but not actually taken is whether such

damages were compensable under common law. If they were compensable, then the

owner would undoubtedly have a right to recover for his damages; but if it was a case of

damnum absque injuria (loss, hurt or harm without injury in the legal sense), the

owner would not receive compensation. (If the State constitution allows compensation

for "taking or damage" then there is no real problem.)

Severance Damages

However, in the case of a partial taking of property, the decisions of the courts

have been uniform. It matters little whether the State constitution contains provisions

requiring compensation for property taken or whether it has the provision authorizing

compensation for property "taken, injured or damaged."1 In aU jurisdictions severance

damages are allowed. Severance damages include, among others, damages resulting from

dividing a property into two or more parts, or severing a piece of property from the

whole, thus reducing the size and changing the shape of the remainder. Any diminu­

tion in value of the remainder area by reason of the severance therefrom of the parcel

taken for public use is considered to be damage that is an inescapable sequel to the

"taking" and, is therefore compensable. 8

A partial taking results from taking a portion of an entire tract. It is necessary

that tangible real property remains for the owner after the taking, and even then

there must be a physical relationship between the property taken and the property

remaining.' Severance damages are then awarded for the loss sustained by the owner

of the property remaining after the taking for the damage to the remainder. Incidental

damages to the property remaining such as noise, dust, fumes, etc., are not generally

recoverable damages.

7. rd. ~t Section 47.
8. Nichols, op. fit. footnote I, Vol. 4, Sections 14, 14.1(3).
9. ]ahr, op. cit. footnote 4, Section 97.
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10. McCormick, Dl1ml1ges, Section 136, 193~.

11. 18 Am. Jur., Eminent Doml1;n p. 910 (1938).
12. Nichols, op. (it. footnote I, Vol. 4, Section 14.23.
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The general mle is that where a part of a larger tract is taken and the part taken

IS a vital and integral part of the whole, and its taking diminishes the usability of the

entire tract, the owner is entitled to the diminution in value of the entire tract caused
by the taking. 10

Unity of lise As to what constitutes a single tract rather than separate tracts,

it has been held that this does not depend on physical contiguity, but on integrated
use, actual or readily possible.

It has been stated ll that unity of use is the principal test to be used in determi'ning

what constitutes a separate and independent parcel of land. Parcels of land, whether

contiguous or not, with common lise and ownership (unity of title) are not considered

separate and independent parcels merely because they were acquired at different times

or are separated by an imaginary line. When parts of the s,ame ownership are

separated by intervening private land, they are considered as independent parcels, unless

they are so inseparably connected in their use that the damage to or taking of one must

necessarily and permanently injure the other.

Before and after vallie - The most widely accepted formula for estimating

'severance damages is the ·.'before and after rule" previously described. As a general

rule the courts have held that if the destruction or impairment of such element of

use has no effect upon the market value of the remainder area,' it may not be

considered.

The usual formula, in applying the before and after rule to specific cases, is

stated in Nichols :1'2

"Value of entire parcel before taking minus value of remainder area after taking

equals just compensation."

For instance, severance damages may accrue when the sIze and shape of the

remainder of the parcel are such that the land cannot be put to its most advantageous

use. The uses to which the property might have been put prior to the taking may be

shown, along with the limited uses to which the remainder may be devoted after the

taking.

Assume a parcel of land is worth $10,000 as a unit. One-half of this
parcel is condemned, so the actual physical taking is $5,000 worth of land.
But the other half now has a market value of only $3,000. Applying the
above-stated formula, the value of the entire parcel before the taking is
$10,000, minus the value of remainder area after the taking or $3,000, equals
just compensation of $7,000. The damage to the remainder is $2,000 because
of the reduction in size of the parcel.

The illustration assumes an equal value on all portions of the parcel, but the

same result occurs when that portion taken is equal to one-half of the total value of
,
I
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the entire parcel. The portion of the parcel fronting on a busy thoroughfare may be

taken, and this would normally be more valuable property than the portion adjacent to

other private land not fronting the thoroughfare, although less than one·half of the

parcel is taken. Or the parcel may be cut diagonally or at such an angle that the

parcel remaining is usable only for a limited or specific use with its value being thereby

reduced. Here, severance damages are obviously proper and a direct result of the

taking.

Loss of access - As a general rule the loss of access to· a parcel of land

may be considered in the valuation of property under a condemnation action.

Using the same example as above, the condemning authority takes a piece
worth $1,000 but completely destroys access to the remainder of the land.
Theoretically, this landlocked remnant has no value to the owner, since he
has no access to it and the only possible market for it would be to the adjoining
property owner who may not show any apparent interest in acquiring it at any
price.

Thus, applying the formula, with the assumed land value before the taking
of $10,000, minus an assumed "absorption" value of the remainder parcel after
the taking of $1,000, will equal just compensation of $9;000. The damage for
loss of access is therefore $8,000.

Easements of access to conventional public ways are normally a valuable property

right of the abutting owner.13 Loss of this right of access which leaves the remaining

portion landlocked is compensable by severance damages in the manner computed in

the above illustration. The right of the abutting owner is limited, however, to access

and does not extend to loss of traffic and a possible consequential loss of business.'"

Construction of new limited access highways or "freeways" often entails the

problem of the abutting owners being denied rights of access to the new freeway.

This construction mayor may not sever the parcel, and access will normally still be

available on the already established streets or roads. Most States that have made a judicial

determination on this point have held that where a freeway is constructed on a new

location the property owner does not lose access rights since no highway existed

previously.

Proximity damages - This type of damage is due to the proximity of the

highway or other structure to some improvement, usually a dwelling, on the condemnee's

property. Because proximity damage is usually accompanied by a taking of land, and

inasmuch as the proximity affects the value of the property remaining, such damage,

though speculative, is compensable.

Again using the previous example, when the entire land was worth $10,000,
the condemnor takes a piece of land worth $500 and builds a highway through
the owner's front yard. After this highway is built, the remainder is worth

---
13. IJ. at Vol. 3. Section 5.72.
14. IJ. at Section 576.
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only $5,000. So, by applying the formula with a before value of $10,000,
minus the value of the remainder or $5,000, equals just compensation of
$5,000. The proximity damages are $4,500 in this case.

Operational damages - Uneconomic operation of the remainder area as a

result of the taking is usually allowed as a proper item for consideration insofar as

it might affect market value, even though a number of courts have held this item

is too speculative. This problem might arise when the condemner would go through the

middle of a farm and isolate one small piece from the remainder.

Using the assumed example, the condemner takes land worth $1,000, and the
remainder taken together would be worth $9,000. But there is a piece isolated
and, while it does have access, it is so uneconomic in its effective use as a part
of the farm that the remaining land is worth only $7,000. Thus, the opera­
tional use damage would be $2,000 in this case. ,
This damage of uneconomic operation is closely related to, and often caused by,

other forms of compensable damage, such as loss of access, proximity, the odd shape of

the remaining property, or the division of one parcel into two separate tracts. Although

this damage may be closely related to the other elements of compensable damages,

a double or overlapping award will not be made in applying the formula of the value

before the taking and the value of the remainder after the taking, since the remainder

can have only one after value irrespective of the various elements of damages.

This e~ample of assumed severance damages should be clearly differentiated from

mere circuity of travel caused by loss of the former direct route to and from an

owner's property. If, for instance, the most direct route into market for a farmer is

cut off, necessitating a detour over various other roads, the farmer suffers no compensable

inconvenience of use damage to his remaining property. Circuity of travel may result in

inconvenience to the owner of the property without effecting the operational use or

market value of the remaining property for which severance damages are proper.

Ot.her types of severance damages - Injuries for' which severance damages

have been awarded include inconveniently separating the parcel by deep cuts or embank­

ments; injuries from ~urface or subsurface water, polluting waters or disturbing water

supplies, and additional fencing. 15

It ,has been noted and should be re-emphasized that severance damages cannot

take into consideration losses which are too remote, speculative, incidental or inconse­

quential to the taking, such as the loss of traffic caused by a new route diverting such

traffic from the old traveled route with the sometimes inevitable loss of business

resulting therefrom, or by loss of a direct route of travel.

15. 18 Am. ]ur., 1upra footnote II, p. 906.
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CHAPTER 5

Non-compensable Damages In Eminent Domain Proceedings

MAURICE F. BISHOP

Special AJJistant Attomey General

State of Alabama

The power to acquire property and property rights by condemnation is inherent,
In the sovereign,l but use of the power is subject to constitutional limitations and

payment of just' compensation. The basic requirement for just compensation in eminent

domain proceedings where the Federal Government, or one of its agencies, is involved,

is found in the Fifth Amendment, which provides in pertinent part as follows:

Nor shall private property be taken for public use, without just compensation.

Similar provisi?ns are found in the constitutions of all the States except two. 2 How­

ever, even without such a State constitutional guarantee, payment of just compensation

is required for the taking of land for public use by the Fourteenth Amendment.·

There are numerous elements that arise in the trial of almost any condemnation

case that are noncompensable even though the market value may be adversely affected

thereby. Trial lawyers and valuation witnesses should be thoroughly familiar with

these elements so that the compensation ultimately allowed will be just but not

munificent, adequate but not excessive, and so that the eminent domain process will not

be encumbered and the burden of appeals will be lessened. Generally speaking, all real

damages, as compared with those which are speculative or imaginary, and all direct

damages, as compared with those which are merely incidental, are recoverable by the

property owner.

Elements of Damages Generally Excluded

As a general rule, everything which affects the market value of the remainder area

resulting from the taking of a part should be considered, but there are certain types of

damage which have been rejected by the courts and which, therefore, are "non-

1. COOLEY, Constitutional Limitatio1'lJ, pp. 1109-10 (8th ed. 1927); Jones v. Nashville, C. & St.
1. Ry., 141 Ala. 388,37 So. 677 (1904).

2. Just compensatic;m provisions a:re found in the constitutions of all jurisdictions except New
Hampshire and North Carolina, although the provision in Kansas (Kan. Const., Art. 12, §4)
relates to corporations only.

3. McCoy v. Union Elevated R.R., 247 U.S. 354, 38 Sup. Ct. 504, 62 L.Ed. 1156 (1918).
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compensable." First, where the injury is common to all the land in the neighborhood

and to the public in general, it may not be considered. By way of example, in

Department of Publit Works fl. Hubbard, 363 Ill. 99, 1 N.E.2d 383 (1936), the

Supreme Court of Illinois had for consideration the question whether a trial court

had erred in considering the necessity of crossing a highway where it divided a property

owner's land, and the danger incident thereto, in fixing damages to his remaining land

which was not taken. Of course, the owner would be entitled to severance damages, if

any, but whether the necessity for crossing the highway should be included as an

element was determined by application of the following rule:

Danger in crossing a highway is too remote and speculative to be considered
as an element of damages to land not taken, yet where there is specific evidence
of danger of loss by killing livestock or inconvenience and expense in herding
them across the highway, and where such danger or inconvenience in fact
depreciates the value of land not taken, such become [sic] a proper element
to be considered in determining the damage to land not taken.'

Increased traffic and the influx of undesirable persons as a result of the proposed

construction are not compensable elements of damage. 5 The courts generally ·have held

that possible damage due to the anticipated future negligence of the condemner may

not be considered in determining damages which the owner may recover.

The possibility~r'probability-that damages may arise from the killing of stock

by cars on the highway or the possible necessity of additional fencing on the land,

for example, are not compensable but are considered too remote and speculative to be

considered.s Nor is the owner entitled to compensation for any values of necessities

peculiar to the owner or to the enhanced value because of the taking or improvement.

Diversion of Traffic

It is almost universally held that a property owner has no right to compensation

for diversion of traffic by the relocation of a highway where no part of his property

is taken for the new project.' The rule is that ordinarily no person has a vested right

in the maintenance of a public highway in any particular place. The public owes no

individual the duty to send traffic past his door, It is also generally held (Alabama

excepted) that no compensation is due for diversion of traffic where part of the

363 Ill. at 104, 1 N.E.2d at 38~.

State Hwy. Comm'n v. Chatham, 173 Miss. 427,161 So. 674 (193~).

See Alabama & Fla. R.R. v. Burkett, 46 Ala. ~ 69 (1871), While this case concerns the
possibility of stock being killed by railroad trains, it is believed that the same principle would
be applicable with regard to highways.
In fact, all states except Alabama hold that diversion of traffic is not compensable. See Anno.,
118 A.L.R, 921 (1939). and cases there cited, as well as the Alabama exception of Pike
County v. Whittington, 263 Ala. 47, 81 So. 2d 288 (19~~), which was subject to an excellent
dissenting opinion and has been widely criticized.
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" owner's property is required for the relocated or new highway. The general rule is well

stated in Board of Count)' Comm'"s v. Siaugbter, 49 N.M. 141, 147, 158 P.2d 859,

863 (1945), as follows:

Mere diversion of traffic alone, regardless of the fact that the new road may
run over a portion of the claimant's land for which portion compensation is
paid, will not support a judgment for consequential damages.

The owner of land abutting on a highway has no property or other vested

right in the continuance of it as a highway at public expense and he is not entitled to

compensation or damages for its discontinuance, although such discontinuance diverts

traffic from his door and diminishes his trade and this depreciates the value of his land.

Changed Use of a Public Way

When a city, county or State changes or adds to a roadway sometime after the

original condemnation, but within its right-of-way, an adjacent landowner may feel

that his property has suffered an additional loss of value, but there is no liability

where the road is put to such additional use in consonance with the general purpose

of the public way.8 However, the purposes for which a street or highway may be

used without imposing on the public to pay additional compensation are not unlimited.

The purposes must be appropriate and it seems that an abutting landowner has a

, right to hold his property free from any subjection of the road to "non-highway" uses.'

Although the point is not free from doubt, it has been held that a local street

railway may be allowed to use a street without imposing an additional servitude;lO

however, where such a road is used, or attempted to be used, by a railroad, the rights

of adjacent landowners have been held to be damaged,u The distinction generally

drawn is that a railroad would carry traffic which would not ordinarily pass over the

street, whereas a purely local 'line merely adopts new means of carrying old traffic.

, In Hobbs v. Long Distance T. & T. Co., 147 Ala. 393, 41 So. 1003 (1906),

the Aiabama Supreme Court held that the erection of telephone lines along the

margin of a highway is not such an additional burden as to entitle the abutting owner

to compensation. This decision was reached by a divided court in '1906, and is

contrary to the weight of authority holding that poles and wires of a telephone company

erected along a highway constitute an additional servitude upon the fee for which the

owner must be compensated.

8. Wagner v. Bristol Belt Line Ry., 108 Va. 594, 62 S,E. 391 (1908).
9. 2 NICHOLS, Eminml Domain, § 6.4444 (3d ed. 1950).

10. See McClintock v. Richlands Brake Corp., 152 Va. I, 145 S.E.2d 425 (1928); Morris v.
Montgomery Traction Co., 143 Ala. 246, 38 So. 834 (1905); Baker v. Selma St. & S. Ry.,
130 Ala. 474, 30 So. 464 (1901).

11. H. Rouw Co. v. Thompson, 194 S.W.2d 120 (Tex. Civ. App. 1946).
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Owner Nor Entitled to Recover an Enhancement in the Value of rhe Land Taken

due ro rhe Proposed Improvement

In anticipation of the construction of a public improvement, the value of land

10 the vicinity frequently rises before the actual taking is effected by condemnation.

Necessarily, there is some time lag between the announcement of the project or its final

financial approval, and acquisition of the property therefor or the start of construction.

Thus, the question arises whether this increment in the value of the land taken

for the improvement, due to the proposed construction, is an element to be considered

in arriving at just compensation.

The leading case affirming the general rule that the owner is not entitled to

recover an increase in the value of his land due to the proposed improvement 'is Ullited

States v. Miller, 317 U.S. 369, 63 Sup. Ct. 276, 87 L.Ed. 336 (1943). There the

Government sought to condemn the property in question as a right-of-way for the

relocation of rail lines, which relocation was made necessary by Booding resulting from

construction of the Sacramento River Dam. Each valuation witness was asked to

state his opinion with regard to the market value of the land taken as of December

14, 1938, the date of the filing of the Government's complaint. Government counsel

objected to the form of the question on the ground that, since the United States had

become definitely committed to the project on August 26, 1937, the landowners were

not entitled to have any increment in value due to the Government's authorization of

or commitment to the project included in an estimate of value as of December 14, 1938,

the date on which the lands were taken.

In affirming the trial court, the United States Supreme Court declared:

The question then is whether the respondent's lands were probably within the
scope of the project from the time the Government was committed to it. If
they were not, but were merely adjacent lands, the subsequent enlargement of
the project to include them ought not to deprive the respondents of the value
added in the meantime by the proximity of th~ improvement. If, on the other
hand, they were, the Government ought not to pay any increase in value arising
from the known fact that the lands probably would be condemned. The
owners ought not to gain by speculating on probable increase in value due
to the Government's activities.12

Damages as a Result of the Exercise of the Police Power are Noncompensable

Private rights relative to highways may be regulated in many ways under the

police power without compensation, but if the action of the State amounts to a

"taking" of land, constitutional principles control, and the State must proceed by

condemnation. Unfortunately, the statement of the rule does not answer the question

12. 317 U.S. at 377, 63 Sup. Ct. at 281, 87 L.Ed. at 344.
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involved, but, as noted in State Hw),. Comm'n 11. Burk, 200 Ore. 211, 230, 265 P.2d

783, 792 (1954):

In general, the regulation of highway traffic is within the police power. This
includes the establishment of one-way streets, the establishment of traffic
lanes, regulations as to speeding and parking, regulations of abutting owners,
along with the general travelling public involving circuity of travel, as where
one living on a southbound divided street desires to go north, regulations
limiting permissible "u" turns, and changes in the highway system resulting
in the reduction or increase of the volume of traffic on the highway fronting
the property of an owner.

Placing a dividing strip in the center of the street separating lanes of opposing

traffic has been upheld under the police power.l!

Eminent domain is the power of the State or sovereign to take or damage

private property for a public purpose on payment of just compensation. Police power

is the power of the State to restrict property rights, without paying compensation, by

regulations tending to promote the public health, safety, morals and general welfare.

The question usually involved where the police power is brought into play is,

how far can the sovereign proceed under the police power-where does the police

power end and the power of eminent d~main begin? It has been well-stated that

.police power is the power to restrict a property right because it is necessary." Eminent

domain is the power to restrict a property right because it is useful.15 The question,

therefore, is, when does the taking of a property right cease being useful and start

being necessary?

Compensation IS not required where only the police power is exercised. The

power of the State to regulate traffic without liability for payment of compensation

"allows, among other things, (1) diversion of traffic away from a business location,16

(2) prohibiting access or cross-overs between separated traffic lanes,lT (3) designating

one highway or lane to have right-of-way and its traffic to have precedence over inter­

secting highways, lanes, and traffic,18 (4) prohibiting left turns,19 (5) prohibiting

13. Holman v. California, 97 Cal. App. 2d 237, 217 P.2d 448 (1950): City of Fort Smith v.
Van Zandt, 197 Ark. 91,122 S.W.2d 187 (1938).

14. See Gty of Philadelphia v. Scott, 81 Pa. (31 P.F.S.) 80,85-88 (1876).
15. See 11 MCQUILLIN, Municipal CorporaJionJ, § 32.04 (3d ed. 1950).
16. Quin v. Mississippi State Hwy. Comm'n, 194 Miss. 411, 11 So. 2d 810 (1943); In re Appoint­

ment of Viewers, 344 Pa. 5, 23 A.2d 880 (1942); In re Board of Supervisors, 2H App.
Div. 1058, 13 N.Y.S.2d 730 (l939); Nelson v. State Hwy. Bd., 110 Vt. 44, 1 A.2d 689,
118 A.L.R. 915 (1938); City of Stockton v. Marengo, 137 Cal. App. 760, 31 P.2d 467 (1934);
People v. Gianni, 130 Cal. App. 584, 20 P.2d 87 (1933); Wolff v. City of Los Angeles,
49 Cal. App. 400,193 Pac. 862 (1920); Elks v. Board of Comm·rs. 179 N.C. 241,102 S.E. 414
(1920) .

17. Jones Beach Blvd. Estate v. Moses, 268 N.Y. 362, 369, 197 N.E. 313, 316, 100 A.L.R. 487, 491
(1935).

18. 42 C.J. MoJor V thicltJ § 48 (1927)."
19. Cavanaugh v. Gerk, 313 Mo. 375, 280 S.W. 51 (1926).
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or regulating parking;O (6) restnctmg speed, weight, size and character of vehicles

allowed on certain highways,2l (7) prescribing one-way traffic," (8) creating a

cul-de-sac by closing a highway just beyond a tract of land, if access is left in one

direction to the general network of highways.23 On the other hand, as discussed below,

it has been held that closing of an intersection to eliminate a grade crossing of a

highway entitled property owners on the first block from the dead end thus

created to compensation.2425

The "Cul-de-sac" Problem

Limited access highways often block streets which formerly intersected the high­

way but which, after construction, will terminate in a dead end at the highway,

creating what is known as a "cul-de-sac." The cases are sharply divided on the question

whether the owner of property abutting on a street turned into a cul-de-sac is entitled

to compensation. Many of the authorities are collected in Bacich v. Board of Co/ttrol,

23 Cal. 2d 343,144 P.2d 818 (1943), where the court concluded that the right of access

extends in both directions to the next intersecting street, and stated that:

Many authorities and writers have either declared or intimated that the
creation of a cul-de-sac, that is, the blocking of access to the next intersecting
street in one direction, is compensable, although the access still exists in the
opposite direction to an intersecting street. In other words, the easement is of
that extent. (Citations omitted.) There are cases to the contrary (citations
omitted), but some of them are based upon a constitutional provision which
allows compensation for taking alone, no mention being made of a damaging. 28

As noted, there is considerable authority that the owners on the first block are

not entitled to compensation, either because their right of access ha~ not been

20. State ex reI. Audrain County v. City of Mexico, 3~~ Mo. 612, 197 S.W. 2d 301 (1946);
City of Clayton v. Nemours, 3~3 Mo. 61, 182 S.W.2d ~7 (1944); Wilhoit v. Springfield, 237
Mo. App. 775, 171 S.W.2d 95 (1943); Kimmel v. City of Spokane, 7 Wash. 2d 372, 109
P.2d 1069 (1941); Rhodes v. Raleigh, 217 N.C. 627, 9 S.E.2d 389, 130 A.1.R. 311 (1940).
See also Grimes, The Legality of Parking Meter Ordinance! and PermiJJible VIe of Parking
Meter Fund!, 3~ Cal. 1. Rev. 235-51 (1947).

21. Wilbur v. Newton, 301 Mass. 97, 16 N.E.2d 86, 121 A.L.R. ~70 (1938); People v. Linde,
341 JIl. 269,173 N.E. 361, 72 A.L.R. 997 (1930); State v. Swagerty, 203 Mo. 517,102 S.W.
483 (1907). See also 40 c.].S. Highway! § 233 (1944); 25 Am. JUL, Highwa)'J § 267
(1940); 5 Am. Jur., Automobile! § 48 (1936).

22. Cavanaugh v. Gerk, !upra note 19, Jones Beach Blvd. Estate v. Moses, !lIpra note 17. See
also 5 Am. Jur., Automobiles § 49 (1936); 42 C. J. Motor Vehicle! § 46 (1927).

23. Wilson v. Kansas City, 162 S.W.2d 802 (Mo. 1942).
24. Bodemer v. County of Northampton, 101 Pa. Super. 492 (1930); rf. In re Vacation of

Melon St., 182 Pa. 397, 38 Ad. 482 (1897).
2~. Bacich v. Board of Control, 23 Cal. 2d 343, 144 P.2d 818 (1943); People v. Ricciardi, 23

Cal. 2d 390, 144 P.2d 799 (1943). However, the better reasoning is to be found in the
dissenting opinions. Perhaps the statutory definition of property in CaJifornla (Cal. Civ.
Code, §§ 6~8-62, as set out in the Riuiardi opinion) creates new property rights which would
not exist at common law.

26. 23 Cal. 2d at 352-54, 144 P.2d at 824-25.



•

•

•

•

•

•

•

•

•

•

impaired, or because impairment has been accomplished through exercise of the police

power. 27

Circuiry of Travel is Generally Held to be Noncompensable

Circuity of travel generally is held to be noncompensable. 28 The claim for such

damages generally arises where the location of the highway is changed, and where; the

traffic Bow is regulated through exercise of the police power such as where median

strips are constructed.

Removal Costs are Noncomp'ensable

The condemnation of property frequently puts the owner or the lessee to the

expense of moving his personal property or business from the land. Such removal

costs generally are held to be noncompensable.29 A taking does not include personal

property not affixed to the land, and damage for injury to it or the expense of

moving it are noncompensable. This is true whether' the condemnee is an owner

or a tenant. In United States 1.1. 40.558 Acres of Land, 62 F. Supp. 98 (Del. 1945),

compensation was not allowed to a farmer who was required to move and dispose of his

livestock, machinery, etc., "within a matter of hours." The court held that:

There may be no separate compensation for claimant's losses upon sale of live·
stock, farming tools, machinery and equipment, deprivation of "profits and
emoluments," the cost of moving, or the items going to show "loss of business
or occupation. "30 (Emphasis supplied.)

In some States the cost of removal of personalty is allowed by statute, and the

decisions have not been unanimous in denying compensation for removal costs.

Some courts have allowed recovery generally on the construction of a statute or

constitutional provision, but occasionally on the ground that removal costs should be

allowed.!l Typical of these cases is Oil Fields & S.F. Ry. v. Treese CottOIl Co., 78 Okla.

25, 1~7 P. 201 (1920), where the cost of removing a cotton gin and setting it up

in an6ther location was considered a proper element of damage to be considered.

27. New York, C. & St. L. R.R. v. Busci, 128 Ohio St. 134, 190 N.E. 562 (1934); In re Hull,
163 Minn. 439, 204 N.W. 534 (1925); Freeman v. City of Centralia, 67 Wash. 142, 120
Pac. 886 (1912) .

28. Circuity of travel is non-compemable: Dougherty County v. Hornsby, 213 Ga. 114, 97 S.E.2d
300 (1957); Iowa State Hwy. Comm'n v. Smith, 248 Iowa 869, 82 N.W.2d 755 (1957);
Turner v. State, 213 Md, 428, 132 A.2d 455 (1957); Brady v. Smith, 138 W.Va. 259, 79
S.E.2d 851 (1954); Wilson v. Kansas City, Jupra note 23. These cases hold contrary to the
rule in Alabama, as expressed in Pike County v. Whittington, 263 Ala. 47, 81 So. 2d 288
(1955), and followed in Blount County v, Campbell, 268 Ala. 548, 109 So. 2d 678 (1959),
and Blount County v. McPherson, 268 Ala. 133, 105 So. 2d 117 (1958). .

29. See Annotations in 156 A.L.R. 397 (1945), 90 A.L.R. 59 (1934), 41 A.L.R. 1026 (1926),
and 34 A.L.R. 1523 (1925). See also I ORGEL, Valuation UnJu- Eminent Domain, § 69
(2d ed. 1953).

30. 62 F. Supp. at 101,
31. I. ORGEL, Jupra note 29, § 69 and cases cited therein.
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Some things which appear to be personal property can become real property for

which damages may be collected. In In re Slum Clearance of Detroit, 332 Mich. 485,

52 N.W.2d 195 (1952), the condemnee had huge vats of chemicals and molten metal

which were used in electroplating, and since they could not be moved to another

location, the court considered them a part of the real estate as a fixture and allowed

compensation therefor.

Loss of Business, Profits and Goodwill are Generally Noncompensable

An established business or "goodwill" has never been held'to constitute property

in a constitutional sense. The interruption of business, the removal thereof a consider­

able distance away, and the consequent loss of the greater part of the customers of the

business are not compensable. In United States v. General Motors Corp., 323 U.S. 373,

65 Sup. Ct. 357, 89 L.Ed. 311 (1945), the court laid emphasis on the noncompensable

loss by stating that value of "goodwill," injury to the business, or proof of value

peculiar to the owner, "must be excluded from the reasoning." Most States have been

uniform in holding that loss of profits, whether present or future, are noncompensable.

Efforts to obtain compensation for these elements of damage have been a source of

challenge and concern to courts and lawyers, particularly during the past several

years. In Stephenson Brick Co. v. United States ex rel. TVA, 110 F.2d 360 (1940),

the Fifth Circuit Court of Appeals dealt with land taken under the TVA Act. A

portion of a brick plant on the south bank of the Tennessee River at Decatur,

Alabama, was taken, so that in the words of the court:

The severance of the part taken did destroy the usefulness and value of the
plant, so that what remained had the value, only of disorganized land and
buildings, and the machinery comprised in the plant had only the value of such
second-hand property.52

The court held: .

That the plant was making money may be considered in fixing its value for
sale, but the business is not to be valued as such, nor is any loss of future
profits to be compensated.ss

The court f~rther held that: .

What it would cost to reproduce the plant, less a fair depreciation, may be
considered.
The owner is entitled to be compensated not only for the separate value of
the land taken, but also for the loss in value of the remainder of the tract
in the use that was made of it at the time of the taking.S4

32. 110 F.2d at 10l.
33. Ibid.
H. Ibid.
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Some States have adopted statutes which allow recovery for the loss of business

or goodwill. Naturally, in such cases the statutory requirements must be followed
and applied by the court.3~

Resourceful counsel frequently find other channels to present the income and

profits derived from the business which is being disturbed or destroyed by the taking.

Illustrative of the narrow distinctions sometimes drawn is City of St. LouiJ v. Paramount

Shoe Mfg. Co., 237 Mo. App. 200, 168 S.W.2d 149 (1943), which involved a partial

taking of lands presently in use and lands held for future expansion. The court

admitted extensive evidence as to (1) hindrance of the expansion, and (2) the

special adaptation of the land to the use to which it was being put. This ruling made

admissible practically all of the evidence as to the business condition.

In City & County of Denver v. Quick, 108 Colo. Ill, 113 P.2d 999 (1941),

the Supreme' Court of Colorado stated that: ,

Evidence of the character and amount of the business conducted upon the
land may be admitted as tending to show one of the uses for which the land
is available. 38

Temporary Blockade of Street or Highway

Damages cannot be recovered for injuries to business or for temporary loss of

the use of property during the construction of a public improvement, if the work is

prosecuted with reasonable diligence. In Thompson fl. City of Mobile, 240 Ala.

523, 199 So. 862 (1941), the plaintiff operated a general produce and vegetable

business and as a part of his business it was necessary to have free access to the building

from the street, for loading and unloading produce and vegetables. The city blockaded

this street from April 1st to November 30th--eight months-to construct a sewer and

to repair the street following such construction. The Alabama Supreme Court held

that there was no liability in such a case, observing that a city ~as not liable for any

consequential damages to private property resulting from the construction of d.uly

authori,zed public improvements, where there has been no negligence and where there is a

temporary inconvenience and resulting loss of trade. A different result may be reached

where the injuries are of a permll?ent nature.aT

Where Property Has Been Used Unlawfully

There are ,cases where the landowner has used his property for a number of years

In violation of statute or ordinance, which has not been rigidly enforced, and where

3~. Baker v. State, 176 Misc. 928, 29 N.Y.S.2d 623 (Ct. Cl. 1941); Oldfield v. City of Tulsa,
170 Okla. 329, 41 P.2d 71, 98 A.L.R. 9~3 (193~).

36. 108 Colo. at 11~, 113 P.2d at 1001 (quoting from 2 NICHOLS, Eminent Domain, § 446 at
p. 1173 (2d edt 1917).

37. See cases cited in Thompson v. City of Mobile, 241 Ala. at ~29. 199 So. at 867.
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the owner then claims damages incident to such use when the land is sought to be

acquired in condemnation. Illustrative of such cases is Hammer v. City of Dallas, 273

S.W.2d 646 (Tex. Civ. App. 1954), where the landowner used "head-in" parking

in connection with his business, in violation of a city ordinance. The court properly held

that there was no allowable compensation for the loss of this parking to his business in

a partial taking. These cases frequently arise where service station operators have been

permitted to service customers' cars within a right-of-way area which is required when

the high'9.'ays is widened, or when the operator is required to cease servicing such

customers' cars as a safety factor.

Enhancement

Frequently, construction of the proposed improvement will result in benefit

to the property involved. One of the principal problems in such instances is whether

the benefits flowing from construction of the project should be off set or deducted from

the value of the land taken or damage to the remainder, or both. When only part of a

parcel is taken in emine~t domain proceedings, and the value of the remainder is

enhanced, justice requires that the acquiring agency should be credited with such

enhancement by having the value of the benefits deducted from the value of the land

taken and damages to the remainder, or only from the latter, depending upon the

constitutional provisions, statutes or decisional law of the particular jurisdiction.

To a varying extent, practically every' jurisdiction in the United States permits

set off of benefits. There is a great diversity of opinions among the various States as

to the extent to which enhancement may be used to set off the value of the part taken

and damage to the remainder.

To the extent to which constitutional provisions permit legislative discretion to act,

the statutes of the various States governing eminent domain must furnish the answer

to the question whether and to what extent enhancement is permitted. The Constitution

of the United States contains no prohibition against allowing enhancement to be

deducted in arriving at the just compensation to be paid, and in Bauman v. ROJJ, 167

U.S. 548, 17 Sup. Ct. 966, 42 L.Ed. 270 (1897), the Supreme Court held that no such

prohibition could be implied. In McCoy v. Union Elevated R.R., 247 U.S. 354, 38 Sup.

Ct. 504, 62 L.Ed. 1156 (1918), the Supreme Court held that the Fourteenth Amend­

ment, which prohibits the taking of private property without due process of law and,

consequently, without just compensation, does not restrict the power of the States to

regulate the question whether benefits should be set off against or deducted from

damages or compensation in eminent domain proceedings.

The courts ge~erally group benefits into two categories-general or special. In 3

NICHOLS, Eminent Domain, § 8.6203 (3d ld. 1950), the difference is summarized as

follows:
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General benefits are those which arise from the fulfillment of the public
object which justified the taking, and special benefits are those which arise
f rom the peculiar relation of the land in question to the public improvement.

The distinction between general and special benefits is often hazy and given more

discussion than actual effect by the courts. The distinction becomes relevant, however,

when courts designate the type of benefit to be set off against damages or compensation.

Jurisdictions throughout the United States may be grouped into the following five

categories in relation to the manner in which they handle benefits:

•

•

(1)

(2)

(3)

(4)

(5)

Benefits cannot be considered.

Special benefits may be set off against damages to the remainder, but not

against the value of the part taken.

Benefits, whether general or special, may be set off against damages to the,
remainder, but not against the value of the part taken.

Special benefits may be set off against both damages to the remainder and the

value of the part taken.

Both general and special benefits may be set off against both damages to the

remainder and the value of the part taken.

-,
I

•

•

.'
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A more exhaustive treatment of this subject may be found In an excellent Anno­

tation in 145 A.1.R. 7 (1943), or in Bishop & Phelps, Enhancement in Condemnation

CaJes, 13 Ala. 1. Rev. 123 (1960).

Limited Access Highways-Deprivation of Access

All of the appellate. courts (Alabama excepted) 81 which have been called upon

to determine the issu~ have held that, where the landowner had a pre-existing right

of access to an existing highway, the mere fact that a limited access highway is built

adjacent to his property will not create in him a right of access to the new highway

which the State must then condemn. 39 The general rules applicable to limited access

highways may be summarized as follows:

(1) Where an expressway is constructed on a new right-of-way, the courts have

uniformly held that the abutter is not entitled to compensation for a right

38. Pike County v. Whittington, 263 Ala. 47, 81 So. 2d 288 (1955), followed in Blount
County v. Campbell, 268 Ala. 548, 109 So. 2d 678 (1959), Blount County v. McPherson,
268 Ala. 133, 105 So. 2d 117 (1958).

39. California-Schnider v. State, 38 Cal. 2d 439, 241 P.2d 1, 43 A.L.R.2d 1068 (1952); City of
Los Angeles v. Geiger, 94 Cal. App. 2d 180, 210 P.2d 717 (1949). Idaho-State v. Fonburg,
80 Idaho 269, 328 P.2d 60 (1958). Kentllcky.-Smick v. Commonwealth, 268 S.W.2d 424
(1954). .Miuiuippi-Collins v. Mississippi Hwy. Comm'n, 233 Miss. 474, 102 So. 2d
678 (1958). Miuollri-State v. Clevenger, 365 Mo. 970, 291 S.W.2d 57 (1956). New York
-Robinson v. State, 207 Misc. 325, 137 N.Y.S.2d 673 (Ct. CI. 1955). Oregon-State Hwy.
Comm'n v. Burk, 200 Ore. 211, 265 P.2d 783 (1954). Jf/aIhingion-,-State v. Calkins, 50
Wash. 2d 716, 314 P.2d 449 (1957). WiIConIin-<:arazalla v. State, 269 Wis. 593, 71
N.W.2d 276 (1955).
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CHAPTER 6

General and Special Benefits

CLIFTON W. ENFIELD

Minority Counsel, Public )/7'orks Committee

House of Representatives

and

WILLIAM A. MANSFIELD

City Attorney,

City of Medford, Oregon

[Editor's note: This chapter had been originally prepared by the authors while employed
with the Oregon State Highway Department. It has subsequently appeared in the October
19H issue of the AppraiJal Journal and in the text, CONDEMNATION APPRAISAL PRACTICE,

both published by the American Institute of Real Estate Appraisers of the National Associa­
tion of Real Estate Boards. Grateful acknowledgement is made to the authors and the
Institute for their kind permission to reproduce.

The editor also wishes to note that the footnote section of this chapter is quite
extensive, and because of the many explanatory remarks and amplifications is worthy of
careful and close attention in its own right.}

Before delving into the law of benefits 10 public land acquISItIon, examination

should first be made of this thing called benefits to determine why it is important.

Briefly, when a public authority takes (or damages) private property, it is required to pay

compensation for that taking (or damaging), but it may, in certain instances, show that

the remaining property of the owner will be specially benefited as a result of the proposed

project for which the taking is necessary. To the extent of these special benefits,

the public authority may set-off or mitigate the amount of payment.

An example of the application of the law of benefits is where the public takes land

for highway purposes, and the project as constructed results in more desirable drainage

of the owner's remaining land. Such effect upon the remaining land is considered a

special benefit; and to the extent allowed by the law of the particular jurisdiction the

benefit may be used to lessen the amount of compensation to be paid to the owner.1

Obviously, it is important that highway officials recognize and use the concept of

benefits, for thereby much needed highways may be built with greater economy to the

public. While, of course, a public officer is bound to consider the rights of the land-
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Actual Benefits

The third test, the requirement that the project for which a part of one parcel is

taken must necessarily benefit the other parcel, seems obvious. Thus, even though an

adjoining tract has the same title and is used together with the tract from which a part

is taken, benefits may nevertheless not be deducted if the project does not in fact benefit

the adjoining parcel.

GENERAL VS. SPECIAL BENEFITS

Comment will first be made on benefits without distinguishing between the classes.

In order to be deductible at all, the benefit must be something more than conjectural or

speculative,20 and must effect the market value of the land,21 rather than the necessities

of the owner. 22

In addition, the benefit must be caused by, or flow from, the improvement for which

the taking is made,2~ although when there is a general plan of improvement the benefit

which flows from the entire plan may be deducted. 24

The reason for distinguishing between general and special benefits is that a ma­

jority of jurisdictions preclude the setting off of general benefits,25 with many cases

repeating the rule.26

Although it means little to give a rule distinguishing the two, one distinction is

that benefits which are "peculiar to the estate of the owner" are special, whereas benefits

"which are common to [or are shared by] the public" are general. 21

What are the reasons for limiting the deduction to special benefits? The reason

most frequently given is based on the equality of benefits and burdens between the

condemnee and his neighbors. The argument is that the neighbors of the condemnee

share the general benefits which flow from the improvement, but since no part of their

land is taken, they are not required to pay for those benefits (except, of course, as a

taxpayer of the condemning body). Thus, it is said that it is unfair for the condemnee

to bear his share when his neighbors are not so required.26

Geographical Standard

Writers and courts have classified benefits according to the "geographical stand­

ard,"29 whereby benefits are determined to be general or special depending on the size

of the area which they affect. Under this classification a benefit is distinguishoo as: a.

"community benefit," or one benefiting the entire community; b. a "neighborhood

benefit," or one affecting only the immediate neighborhood; or c. an "individual

benefit," which, of course, affects only one tract of land.80

It is quite uniformly held that community benefits are general.!1

As to nerphborhood benefits, there is a split of opinion,~2 some jurisdictions calling

them special,88 and others denominating them as general benefits. 84
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An individual benefit, or one which is peculiar to a single tract, IS special and
deductible...

Physical Benefits

It is quite clear that where the benefit physically affects only the land of the

condemnee it is a special benefit. ll6 While the law is clear that a direct and physical

benefit is special,37 it is not always easy to determine whether the benefit is dir'ect and

phyJical.S8

Nonphysical Benefits

Nonphysical benefits usually arise in the form of an increase in the market value of

the remaining land. There is inconsistency in the several jurisdi~ions as to whether a

nonphysical benefit is special. In some of the cases they are deductible as special bene­

fits;88 whereas, some cases announce that the benefit must be physical.·o

Market Value

Writers sometimes refer to the market value test in determining whether a benefit

is deductible.41

Most right-of-way personnel are well aware of the classic measure of damages in

partial takings, viz., the "before and after rule." To apply that test without qualification

requires the jury to examine the market value of the property both before and after the

taking, the difference being the compensation to be paid. In so far as that test is

applied without qualification the result is that benefits, both general and special, are

deducted,U as well as adding both legally compensable and noncompensable damages.

Some courts will require that market valu~ be enhanced as a prerequisite to naming

a benefit as special, but the fact that market value is enhanced is not conclusive-rather

other tests are used.n In other jurisdictions, the market value test seems to be con­

clusive Hi .

The Subjective Test

It is quite disheartening to say that we have no clear cut method by which to

determine whether a benefit is general or special, but it is submitted that such is the

fact. It is admitted that in some cases with the aid of the market value test or the geo­

graphical classification or the physical v. nonphysical test, and armed with the pro­

nouncements of the local court of last resort, a determination can be made that a given

benefit is special or general. When, however, one is floundering in the area between the

. _two (and it is a wide area), he does well to be able merely to present a reasonable argu­

ment in support of his contention.

'.'



"

I!

One of the reasons for the difficulty in distinguishing the two is caused by the

courts denominating a benefit as general after they have first determined that it does

not qualify as a benefit at all.· 5

Secondly, there are a good many instances where the public improvement is, under

the court's reiterated (but not necessarily followed) rules, both a general and a special

benefit.· 8 The court will determine whether the benefit should be deducted and then

throw the spotlight where it wishes in order to support its decision.

SPECIAL BENEFITS SET-OFF RULES

It will be recalled that when there is a partial taking, the compensation is measured

by the value of the land taken and the damages to the residue. The question is

whether the deductible benefits can' be set-off against both, which could conceivably

result in a net compensation of zero, or whether the benefits are limited to being

set-off against the damages to the residue only.47 Many of the States which do not

allow set-off against value of the land taken base their rule on the constitutional require­

ment that property should not be taken without compensation and that compensation

means money-not benefits..s It is submitted that such reasoning is somewhat questionable

(except, of course, where a constitutional provision specifically provides for the rule),

because as a matter of "basic justice", the damages to the remainder are as necessary to

compensate a landowner as the value of the part taken; and if it is bad to set-off

benefits against the value of the part taken, then arguably it is equally bad to set-off

benefits against the damages to the residue.

Of the jurisdictions in which the set-olf rule is reasonably clear, 9 States and

the Federal courts allow set-off of benefits against both the value of the land taken and

~e damages to the residue;·s whereas, 18 States allow set-off of benefits only against

the damages to the residue. 50 Four States apparently do not permit benefits to be set-off

at all,51 and in 17 States the law is not clear as to what elements of value or damages

benefits may be set-off against_52

PERMANENCY OF BENEFITS

As can well be imagined, condemnees occasionally worry about the permanency of

the benefits for which they are about to pay. Everyone realizes that public works will

not last forever, and further, there is always the possibility that changes will be made to

fit changing conditions.

To begin the discussion, recitation is made of the well known rule that in the

absence of special damages an abutting property owner has no right to compensation

f?r the vacation of a street or highway and that loss of business or diversion of traffic

is' not a compensable damage. 53
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There are cases, however, which indicate that deductions cannot be made for

benefits pnless the condemnee has a legal right to the continuance of that benefit,

or conversely, the right to compensation for its loss. 54.

Does this mean that when deductions have been made for benefits the landowner

has a vested right to the continuance of these benefits? This is an important matter

to consider before embarking on a crusade for the deduction of bigger and better

benefits. 55

No attempt is made to cut the Gordian knot but only to suggest a rule which, if

followed, will go a long way to throw light on the problem. The rule followed by many

jurisdictions is that in deducting benefits, there need not be a legal right to compel

the continuance of the benefit; but instead the benefit need only increase the market

value of the remaining land,58 with the degree of permanency of the benefit being,
reflected in the amount of increased market value.

The important corollary of this market value (as opposed to legal right) principle

IS that it precludes all possibility of the condemnee gaining a vested right by virtue

only of a benefit having been "deducted." This theory has support,5; and it is felt

that it would be advisable to urge it in those jurisdictions which presently do not adhere

to it. Not only is the rule favorable to highway departments, but it is submitted that it

is sound law. 58

The rule that a benefit to be deductible need not be legally enforceable to infinity

has been noted with enthusiasm. Does the, rule precluding' the setting off of

speculative benefits5S conflict with the market value principle? It is thought not, although

it is submitted that the difference is only one of degree. Thus, to weld the two rules

together, the fact that a benefit is not legally enforceable does not prevent it from

being set-off; but at some point a benefit can become so speC'..I1ative as 'to not be

deductible at all, even though it still has some effect on market value.

, PLEADING SPECIAL BENEFITS IN CONDEMNATION
"

As a final topic, examination should be made of the problem of pleading special

benefits in condemnation proceedings. There is a dearth of material on this subject;

nevertheless, it is a necessary consideration for those who intend to pioneer in the field

of special benefits, and it merits attention.

Generally, the condemnee has the burden of proving damages to the remainder of

the tract,eo and the condemner bears the burden of proving special benefits. 61 H would

seem in view of the general rule that he who has the burden of proof also has the duty

to plead,et that such duty is on the condemner.

There are two Oregon cases which are of some assistance. iIn Scbmidt v, City

of Portland, the court came close to stating that the condemner must plead special bene-
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fits;G3 and in Portland-Oregon City Ry. Co. v. Penney, the court intimated that it was the

duty of the condemner to plead special benefits in detail.8f

Seemingly contra is Rourke et al., v, Holme! St, Ry. CO.,86 where the court held

that the defendant-condemner could introduce testimony concerning special benefits

without so pleading. The court stated that benefits "were an ingredient . . . of the

plaintiif's measure of damages," and therefore could be shown under the issue of compen­

sation. 66

The same reasoning prevails in Smith v. City of G"mvi/le,oT .The court held that

since the benefit rule was prescribed by law, benefits became "an ingredient in [plain­

tiffs'] measure of damages" and thus could be shown under the city's general denial

without the necessity of special pleading. 88

It would be desirable to furnish more answers and less supposition on this matter

of pleading, but under th.e present state of the law the door can merely be opened.

FOOTNOTES

1. See Washburn v. Milwaukee, ~tc., R. Co., ~9 Wis. 364, 18 N.W. 328 (1884).
2. Guyandotte Valley Ry. Co. v. Buskirk, n W. Va. 417, ~O S.E. ~21 (190~). See also

syllabus by court in Housing Authority v. Iron Works, 91 Ga. App. 881, 87 S.E.2d 671 (19~~).

3. 4 NICHOLS, Emin~nl Domain § 12.21 Ord ed. 19~1).

4. In discussing the three tests it is well to note that generally the same law which determines
whether severance damages apply to a certain tract also determines whether benefits to that
tract may be deducted. In support of this, see Note, 14~ A.L.R. 117, footnote 330 (1943), and
Re Queen Anne Blvd., 77 Wash. 91, atlO~, 137 Pac. 43~, at 441 (1913), where the court said
"In the text of 15 Cye. p. 768, it is said: "The benefit resulting to one lot or tract from an
improvement cannot be set off in determining the compensation or damages due to the same
owner for the taking or injuring of a separate and distinct, although contiguous, tract." ...
It iI, in p,incip/~, th~ Iam~ al wh~,~ ruulting damagu a,~ Iought to a tract of land not a part
of th~ tract from which appropriat~d land iJ taken. That iI, in tach caIe, it iJ only Ib~ Iract
of land phYIica//y inf)ad~d that iJ to b~ coniider~d in aJJ~JJing ~ith~r damag~J or b~lI~fitJ."

(Emphasis added.)
~. Note, 14~ A.L.R. 11~ (1943).
6. Mcintyre v. Board of County Commissioners, 168 Kan. 11~, 211 P.2d ~9 (1949). In that

case husband and wife each owned a tract, the two tracts being contiguous and farmed together
as one uAit. Land was taken from one of the tracts for road purposes and the court held that
the other tract was not part of the residue. In State 'x r~/"'Wirt v. Superior Court, 10 Wash.2d
362, 116 P.2d 7n (1941), three individuals were each separately record owners of a quarIer
section, all three tracts being farmed as one unit. Condemnor took a strip out of one of
the tracts and the other two tract owners moved for intervention in order that they might get
severance damages. The court (after disposing of the intervenors' contention that a parol
document providing for equitable ownership by the three of the entire three tracts as tenants
in common was effective as against the condemnor) held that severance damages are limited so
as to not apply beyond property held under the same title as that taken.

7. In Tilman v. Lewisburg, ~te., R. Co., 133 Tenn. 554, 182 S.W. ~97 (1916), the Tillmans,
husband and wife, owned a large tract as tenants by the entirety; and Mrs. Tillman owned in
severalty a smaller adjoining tract (actually the tracts were separated by a public road but the
court specifically declined to rest the decision on that ground), the two tracts being farmed
together as one unit. The railroad company condemned a strip through the larger tract and
Mrs. Tillman asked for severance damages to ·the smaller. The court refused her request and
held that in order to recover, the two tracts must be held under the same title. The court
hypothesized that if it held otherwise and if a strip were taken out of a tract which was held
in common by ten persons, and each of those persons owned an adjoining tract, each could
recover severance damages to his adjoining tract.
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This requirement of holding under identical title does not require identical derivation
of title. Thus, where two tracts are held in f~ by the same person but are held under
different deeds from different grantors, the unity of title rule is satisfied. See Baetjer v. United
States, 143 F.2d 391 (CCAl 1944).

Also germane are: Potts v. R.R. Co., 119 Pa. 278, 13 Atl. 291 (1888); Duggan v. State,
214 Iowa 230, 242 N.W. 98 (1932); and Glendenning v. Stahley, 173 Ind. 674, 91 N.E.
234 (1910). In the latter case the court stated at page 683: '"It is settled that in determining
the amount of special benefits or damages sustained by ony one proprietor, all land belon,l:ing
to him lying in a continguous body and used together for a common purpose will be considered
as one tract of farm, without regard to governmental subdivisions.... This principle cannot
be extended to cover lands owned by different proprietors, although contiguous and used under
one management for a common purpose. One person may not recover damages sustained by
another, and manifestly special damages suffered by one proprietor could not be compensated
by benefits accruing to another:'
State Highway Commission v. Dodson, 207 Miss. 229, 42 So.2d 179 (1949); People v. R.R.
Co., 32 Cal.2d 406, 196 P.2d ~70 (1948); 29 c.].S., Eminent Domain § 140; 18 Am. JUT.,
Eminent Domain § 270. Note that these cases involve the question of damages. but the
principle is the same. S~ also the excellent dissent in City of Chicago v. Equitable Life
Assurance Society, 8 Ill.2d 341,134 N.E.2d 296 (1956).
137 Cal. App. 760, 31 P.2d 467 (1934).
Note in the Marengo case that the question of what constitutes a single parcel was stated to
be a question of law to be determined by the court.
18 AM. JUR., Eminent Domain § 270.
Note 9, supra.
See Note, 6 A.L.R.2d 1201 (1949).
Wilcox v. St. Paul, etc., R. Co., 3~ Minn. 439, 29 N.W. 148 (1886). The thinking in the
Wilcox case was that the division into separate lots was presumably done for a purpose and
that such plat lines should not be put asunder unless evidence is brought forth to rebut.
This rule was followed in Re Queen Anne Blvd., 77 Wash. 91, 137 Pac. 43~ (1913).
67 are. 102, 134 Pac. 1024 (1913).
The matter of what evidence would be necessary to rebut the presumption of separateness is
also discussed in Re Queen Anne Blvd., 77 Wash. 91, 137 Pac. 43~ (1913). Perhaps
evidence of past unity of use could be introduced as tending to show adaptability.
L. & N. R. Co., v. Chenault, 214 Ky. 748, 284 S.W. 397 (1926). The same court three yean
later appears to have backed down from that position, although not admittedly. In L. & N. R.
Co., v. Hargis, 230 Ky. 806, 20 S.W.2d 991 (1929), the court considered an entire farm as
a unit for the purpose of severance damages despite the fact that part of the acreage was
across a county road. See also White v. Metropolitan, elc., R. Co., D4 Ill. 620, 39 N.E. 278
( 1894), where the court in effect stated that physical disconnection by a public street made two
tracts as separate despite unity of use.
143 F.2d 391 (CCAl 1944).
In that case the condemnees, trustees of a sugar producer's trust, owned two tracts on the
island of Vieques, which is ten miles distance from Puerto Rico. The two tracts were six
riJiles apart and might be called the '"central tract'" and the '"east tract.'" On the '"central tract'"
were located the dock facilities which were used in transporting the products from both tracts
to the island of Puerto Rico where condemnees owned more land devoted to the raising and
refining of sugar. U. S. took the entire '"east tract" and part of the "central tract" leaving,
however, the part of the "central tract" on which was situated the dock facilities.

Condemnee contended that the properties on both islands were devoted to an unified use and
that severance damages should be allowed for diminution in value of the remaining land on
Vieques and Puerto Rico.

The court held that physical separation will not in itself preclude other tracts from
being considered part of the residue. The court explained that unity of use or '" inte,l:rated
use'" is the test and that physical separation is material, but only insofar as it is probative
on the principle question. Thus, a great distance between two tracts tends to show that the
two tracts in fact are not used as one, but is not conclusive.

It is also interestin~ to note that the court 4id not require a present unity of use but
seemed to feel that a probability of future integrated use would suffice.

See also United States v. Powelson, 118 F.2d 79 (CCA.4 1941).
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20. Amury v. Commonwenlth, 321 Mass. 240, 72 N.E.2d ~ 19 (191R). In Denver v. Joint Stock
Land Bank v. Board of Commissioners, 1O~ Colo. 366. 98 F.2d 283 (1940), condemnor
took strip for highway out of large agricultural tract. At the uial condemnor /-:ave evidence
to show that the highway would make the tract more accessible so as to enable the division of
the tract into small agricultural units at a "profit." The court held the admission of such
evidence error since there was no showing that there would be a demand for such subdivision
within the reasonable future.

21. See People v. McReynolds, 31 Cal. App.2d 210, 87 P.2d 734 (1939).
22. See Tyson Creek R. Co., v. Empire Mill Co., 31 Idaho '80, 174 Pac. 1004 (1918).

Arguably, however, these are mere words without meaning since normally a benefit to an owner
who is using the land for its highest and best use automatically results in an increase to the
market value of the land. See also 3 NICHOLS, Eminent Domain § 8.6201 (3rd ed. 19' I).

23. In City of Atlanta v. Nelson, 142 Ga. 324, 82 S.E. 899 (1914), the owner of property
affected by a change in grade was suing to recover damages. The trial was held several years
after the construction of the viaduct which changed the grade, and the court on appeal
commented that it would be proper for the city to show an increase in travel past the
landowner's property, but that this evidence should be limited in time so as to properly
reBect increase caused by the construction. Thus, the evidence could not encompass such an
extended time after the construction so as to possibly include increase in travel due to other
causes. See also Note, 14~ A.L.R. flO (1943).

- 24. 18 AM. JUR., Emi,:ent Doniai" § 297. It is not necessary, however, that the benefit /low solely
from the improvement on the land taken. See, for example, Louisiana Highway Commission v.
Grey, 197 La. 942, 2 So.2d 6H (1941), where State took a sUip out of defendant's farm
land in order to construct a new highway. The court allowed a deduction of benefits stemming
from the increased market value of the remaining abutting land. In that case it can be seen
that the benefit did not /low solely from the improvement on the land taken from defendant,
since if it had not been for the other connecting sections of highway there would be no
market value increase to defendant's remaining land.

2'. 29 C.J.s., Eminent Domain § 183; Note 14' A.L.R. 40 (1943).
26. Denver Joint Stock Land I1ank Co., v. Board of Commissioners, 10' Colo. 366, 98 P.2d

283 (1940); Schwartz v. City of New London, 20 Conn. Sup. 21, 120 A.2d 84 (19'6); City
of Corsicana v. Marino, 282 S.W.2d 720 (Tex. Civ. App. 1955). Contra, see Carazalla v.
State, 269 Wis. 593, 70 N.W.2d 108, 71 N.W.2d 276 (1956) (as to highways apparently
based on statute); Gallimore v: State Highway and Public Works Commission, 241 N.C.
350,85 S.E.2d 392 (19~6); (as to highways, apparently based on statute); Board of
Commissioners v. Gardner, 57 N.M. 478, 260 P.2d 682 (1953). (The rule enunciated was
based on construction of constitution, statute. and necessity of saving the public funds.) The
above list showing the contra rule is not intended to be comprehensive.

27. See Petition of Reeder, 110 Ore. 484, 222 Pac. 724 (1924).
28. Petition of Reeder, Jllpra.; Prudential Insurance Co., v. Irrigation District, 139 Neb. 114, 296

N.W. 752 (1941). Tl1is thought is rejected by the courts which allow general benefits to be
set-off. Although most of the decisions which announce the rule of deduction of general, as
well as special benefits involve a construction of statute or constitution, the thought is some­
times advanced that the landowner is in fact receiving the general benefits, that they are real
benefits and that he cannot, therefore, be heard to complain just because some other person
not a party to the proceeding is receiving a windfall. See YounR v. Harrison. 17 Ga.
30 (1855); McCoy v. Union Elevated R. Co., 247 U.S. 3H, 62 L.ed. 1156,38 S.C!. 504 (1918).

The theory of deducting only special benefits exhibits a desire to financially equate all
landowners in a benefited area, Jones v. City of Clarksburg, 84 W.Va. 257, 99 S.E. 484
(1919), and because of this it is submitted that it is quite unrealistic. To be consistent, such
idealism would require an adjustment between the condemnor and all noncondemnees who
were specially benefited by the project. This means, then, that any landowner who is specially
benefited bv the project, even though he had no land taken from him, should be required
to pay for the same much like the taxation of an assessment-such is not done under
eminent domain. To go further in reducing this to complete consistency, all individuals who
are benefited in any way should be required to pay their fellow nonbenefited taxpayers for such
benefit in order to expand this "island of equity" to the full extent of the condemning unit.

Our system of justice embodies the idea that when one unit, whether it be human.
corporate or political, is in litigation with another, the tribunal can do no more than create
justice between the partin to thi! procuding; where the condemnee has received, he should
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pay his benefiactor (in the form of a deduction) and should not be heard to complain that some
third person received but was not required to pay.

29. 145 A.L.R. 49 (1943).
30. State v. Pope, 228 Mo. App. 888, 74 S.W.2d 265 (1934). It can be readily scen that such

classification is necessarily quite arbitrary in view of the lack of precise definition betwccn the
"community" and the "neighborhood" types. Indeed, fact situations could be wnceiveJ in
v,'hich the benefit could be easily fit into each of the three classifications. For example, a lOain
highway through a small town could be reasonably argued to benefit the community, or the
neighborhood or an abutting landowner.

31. 145 A.L.R. 50 (1943).
In Mantorville Ry, Co., v. Slingerland, 101 Minn. 488, 112 N.W. 1033 (1907), the

court denominated the benefit which a landowner would get by virtue of the railway company
bringing transportation facilities to his stone quarry a community benefit, and from there, of
course, reasoned that the benefit was general.

See also, City of Corsicana v. Marion, 282 S.W.2d 720 (Tex. Civ. App. 1955).
where the city took a strip from defendant's residence for street-widening purposes. The
opinion did not state what the contended benefit to defendant's property consisted of, but it
was indicated that the whole of the evidence showed that any benefit to defendant would have
been shared by all in the community and thus not deductible. Quae're: Is it not just as
possible that the benefit to defendant in this case was actually a neighborhood benefit?
Did not the court first determine that it was not deductible and then summarily denominate it
a community benefit?

32. Note, 31, supra.
33. In Koelsch v. State Highway Commission, 223 Ark. 529, 267 S.W.2d 4 (1954). and

Ball v. Independence County, 214 Ark. 694, 217 S.W.2d 913 (1949), we learn that the
benefit accruing to each lot or farm fronting on a highway or improvement is probably a
neighborhood benelit and that a neighborhood bendit is special.

In the Ball case, the condemnor took land from Ball in order to replace a gravel
road with a paved highway. It is not dear, but it is presumed that the benefits which
were so much in discussion were the increases in value of the premises caused by the improved
highway. The court at p. 696 quoting Herndon v. Pulaski County, 196 Ark. 284, 117 S.W.2d
1051 (1938), stated that the fact that other owners received the same benefits does not
preclude such benefits from being special.

H. In State v. McCann, 248 S.W.2d 17 (Mo. App. 1952), the highway department took a strip
through defendant's farm. The court stated that the bene/its which defendant would receive by
virtue of enhanced value caused by the new hi~hway passing through his farm would also be
enjoyed by all other landowners in the neighborhood, and that such benefits are therefore
general and not deductible.

35. See State v. McCann, 248 S.W.2d 17 (Mo. App. 1952).
36. In Isenberg v. Gulf, etc., R. Co., 152 S.W. 233 (Tex. Civ. App. 1912), the railroad com­

pany took a strip through the center of plaintiff's large agricultural tract and in doing so
fenced its new right of way. In that case plaintiff's land on one side of the right of way
was tillable; whereas, the land on the other side was suitable for grazing purposes only, thus
relieving plaintiff of the expense of such a fence. The court held the bene/it to be special.

Another example of a phf$ical and completely peculiar bene/it is found in Jones v.
City of Clarksburg, 84 W.Va. 257, 99 S.E. 484 (1912), where the court by dictum gave

. ~ the following hypothetical: A city paves and otherwise improves a street abutting on a line of
lots and in so doing /ills in and remoV'e5 a "malodorous mudhole" immediately in front of one
of the tracts. The benefit to the adjacent lots was said to be special in so far as it removed
the odors which waffed to the adjacent lot (and supposedly to none others). But the
court said that to the extent that the paving increased the value of the lot, this was shared with
other landowners and was general.

Another example is found in Jones v. City of Clarksburg, ulpra, where the city had
changed the grade and pa~d the street in front of a line of lots. It is difficult to determine
what was actually done for plaintiff in creating a physical access, but the court pointed out
that where the project had physically improved plaintiff's access to the street, plaintiff would
be specially benefited. •

In People v. Thomas, 108 Cal.lApp.2d 832, 239 P.2d 914 (1952), the plaintiff introduced
evidence to show that a fence would be constructed and maintained along the right-of­
way of the new controlled access freeway and that it would be an integral part of the high-
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way. The jury under proper instructions found that the fence would specially benefit the
deiendant whose remaining ranch land abutted the freeway, and the court affirmed the
entire judgment.

37. 3 NICHOLS, EminmJ Domain § 8.6203 [2] (3rd ed. 1951).
38. Assume that a landowner has a small residential tract in a rural area, the tract lying very

near the base of an unstable cliff. The property is not dangerous as a residence but appears
dangerous to the extent that the occupants are subjected to the fear of a slide. Material does
fall from the cliff but does not fall onto the property, nevertheless the value of the property
is low !><'cause of the physical surroundings. Then the highway department builds a highway
along the base of a cliff for which a small strip of the residential property is necessary.
The construction of the highway results in the cliff being cut back to a stable angle of
repose which is a benefit to the residential property. Is this a physical benefit? What about
where a paved highway is constructed through an agricultural tract which "..as previously
served only by a road which was almost inaccessible in wet weather? Does the construction
of the paved highway result in a physical benefit, or is it a matter of increased value?

39. In Louisiana Highway Commission v. Grey, 197 La. 942, 2 So.2d 654 (1941), the
defendant owned 172 acres of agricultural land just outside the Shreveport city limits.
The plaintiff took a strip for a highway through the center of the tract with apparently
no access restrictions to the abutting land. The court stated that the defendant would be able
to sell small tracts fronting the new highway at an enhanced value and that the enhanced value
"is a benefit which will not be shared by the community and is therefore a special benefit.

The court went on to say that benefits which would be shared by all property owners
in the neighborhood or community would be general benefits. What the court did not discuss
was the possibility that the next tract in the same "neighborhood" might share in the same type
of benefit. The impression of the case is that the idea of exclusiveness of benefit is nothing
more than shallow words, but rather the spotlight should point to the word "direct:' The
court later had much to say about the directness of benefit and how the fact that other land­
owners receive a similar benefit would not prevent it from being special. Admittedly the word
"direct" is also a fuzzy one, but it is submitted that what the court is actually groping for is
to charge landowners with actual real benefits, which is in effect a refutation of the "island
of equity" principle and a refutation of the distinction between general and special benefits.

Cf. State v. McCann, 248 S.W.2d 17 (Mo. App. 1952) where court held that benefit
caused by defendant being able to sell off Jots along new highway was not deductible because
too speculative. .

40. See Gallatin Valley Electric R. Co., v. Neible, H Mont. 27, 186 Pac. 689 (1919) where
the court by citation of a text indicated that the benefit must be physical.

In People v. Loop, 127 Cal. App.2d 786, 274 P.2d 885 (1954), the court did
not hold that nonphysical benefits could not be deducted but in that case refused to a110"" the
benefit to be deducted. The State condemned a triangular piece, and at tlie trial defendants
showed that the highest and best use was for a parking garage. One of the State's value
witnesses testified that 'the taking would result in the occupants of a large hotel and office
building a few blocks away being able'·· to see the property and any parking garage con­
structed thereon, and included this fact in his determination of special benefits. It is not
clear how the taking would cause observability from the hotel, but the court held that
this was not a special benefit. The court approved a requested instruction to the effect
that benefits resulting from other sources, such as the construction or operation of the hotel
or the growth of population are not special. Is it possible that here the benefit was not
allowed because it was not "direct," or too speculative?

41. Note, 145 A.L.R. 49 (1943).
42. Townsend v. State, 2H Wis. 329, 43 N.W.2d 458 (1951); 3 NICHOLS, EminenJ Domain

§ 8.6204 (3rd ed. 1951). An interesting statement as to measure of damages is found in
Lanier v. Town of Greenville, 174 N.C. 311, 93 S.E. 850 (1917), where it was said that the
measure of damages is "the difference in value before and after the taking, less the special
benefits...." Does this mean that the jury is to, in effect, deduct the special and ~eneral

benefits in their determination of before and after values and then deduct special benefits again?
The only other explanation is, of course, that the court did not realize that the before and after
test automatically deducts special benefits. See also, City of Corsicana v. Marino, 282 S.W.2d
720 (Tex. Civ. App. 1955), where the court first slated the unqualified before and after rule,
then proceeded to indicate that general benefits are not deductible. More accurate is the
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rule found in Gregory v. Kirkman, 193 Iowa 579, 187 N.W. 553 (1922), where the test wa.
said to be difference in value before and after the taking, "not taking into consideration any
[general] benefits that have resulted or may result...." See also Peddichord v. County
Court, 121 W.Va. 270, 3 S.E.2d 222 (1939), where the test was said to be difference between
"before and after value" but that general benefits could not be considered in determining the
"after value," since general benefits may well affect the "after" value as well as special
benefits. .

43. See, for example, State v. McCann, 248 S.W.2d 17 (Mo. App. 1952) where the court used
the geographical standard, but stated that in order to be a special benefit it must increase the
market value of the land. See also Tyson Creek R. Co., v. Empire Mill Co., 31 Idaho 580,
174 Pac. 1004 (1918).

44. Cate v. Crawford County, 176 Ark. 873, 4 S.W.2d 516 (1928).
45. See, for example, Denver Joint Stock Land Bank Co., v. Board of ':ommissioners, 105

Colo. 366, 98 P.2d 283 (1940) where the real reason for denial of deduction was that
it was too speculative.

46. Take an ideal example where a large area, perhaps county-wide, has very little populatiqn
but a great resource, for instance a tourist attraction. The countl' has no tourist business, how:
ever, because it would not pay to develop it commercially, the reason being that the only
road near the tourist area is highly inadequate and off the path of the main tourist lanes.
Now the highway department decides to route one of its main through highways through the
county in such a manner that the county will ..boom.... Smith, the landowner, owns 40
acres on the edge of the principal town, and the highway is going to split it, leaving a row
of potential frontage lots on both sides of the highway. When one looks at the benefit which
the highway gives Smith by going through his, and not some other forty, under the rules
of a good many jurisdictions it is a direct and special benefit. Ball v. Independence County,
214 Ark. 694, 217 S.W.2d 913 (1949). When, however, one looks at the benefit ",-hicn the
highway gives Smith by going through the county, it can be seen that the benefit is c1e:lrly
not peculiar-it has raised land values over the entire community-that kind of benefit
inures to the whole community and js general. Mantorville Ry. Co., v. Slingerland, 101
Minn. 488,112 N.W. 1033 (1907).

47. In Board of Commissioners v. Gardner, 57 N.M. 478, 260 P.2d 682 (1954), the various
set-off rules are described as: (1) Benefits cannot be considered at all; (2) special benefits
may be set-off against damages to the remainder only; (3) special and general benefits both
may be set-off against damages to the remainder; (4) special benefits may be set-off against
the value of the part taken and the damages to the remainder; (5) special and general
benefits may be set-off against the value of the part taken and the damages to the remainder.

48. Note, 145 A.L.R. 24 (1943).
49. UNITED STATES. Special benefits may be set-off against both the value of the land taken and

the damages to the remainder. Aaronson v. United States, 79 F.2d 139 (CCA D.C. 1935);
United States v. Miller, 317 United States 369, 82 L.ed 336, 63 S.C!. 276 (1943).

ALABAMA. Morgan County v. Hill, 257 Ala. 658, 60 So.2d 838 (1952), indicates that at
least for highways the rule is that benefits may be set-off against both the value of the land
taken and the 'damages to the residue. It almost appears as if general benefits :IS v.-ell as
special benefits may be deducted since the court discusses the market value rule .

. ARKANSAS. Special benefits may be set-off against both the value of the land taken and
damages to the residue. Cullum v. Van Buren Co., 223 Ark. 525, 267 S.W.2d 14 (1954);
Koelsch v. State Hi~hway Commission, 223 Ark. 529, 267 S.W.2d 4 (1954).

KANSAS. In public road 'cases, special benefits may be set·off ap;ainst both the value of the
land taken and the damages to the residue. See Collins v. State Highway Commission, 145
Kan. 598,66 P.2d 409 (1937). See also Zook v. State Highway Commission, 156 Kan. 79,
131 P.2d 652 (1942), which implies that the rule is still in effect.

MISSOURI. Special benefits may be set-off against both the value of the land taken and
the damages to the remainder. State v. Powell, 226 S.W.2d 106 (Mo. App. 1950).

NEW MEXICO. Special and general benefits may be set-off against both the value of
the land taken and damages to the remainder. Board of Commissioners v. Gardner, 57 N.M.
478,260 P.2d 682 (1953).

NORTH CAROLINA. G.S., § 136-19 (1952), as amended, dealin,/! with the acquisition
of land for hip;hway purposes .provides that "general and speci:ll benefits shall be assessed as
offsets against damages:' In Gallimore v. State Hip;hway and Public Works Commission, 241
N.C. 350, 85 S.E.2d 392 (1955), the unmodified before and after rule v.-as given indicating
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, , set-off against everything. In Yancey v. State Highway and Public Works Commission, 221
N.C. 185, 19 S.E.2d 489 (1942), it is stated that special and general benefits may be set-off
against value of the land taken. See also Proctor v. State Highway and Public Works Com­
mission, 230 N.C. 687, 55 S.E.2d 479 (1949), and State High.....ay and Public Work,
Commission \'. Hartley, 218 N.C. 438, 11 S.E.2d 314 (1940).

OREGON. Special benefits can be set-off against both the value of the land tnken and
incidental injuries. See Petition of Reeder, 110 Ore. 484, 222 Pac. 724, (1924).

SoUTH CAROLINA, South Carolina Code of Laws, 1952, § 33-136, relating to benefits
in any condemnation proceeding instituted by the State Highway Department provides that
"benefits to be derived by reason of the proposed road construction . . . shall be taken into
consideration in determining the amount of compensation...." This statute. was enacted in
1951 and there appear to be no cases directly construing the provision. However, Smith v.
City of Greenville, 93 S.E.2d 639 (1956), contains material with which it could be argued
that in State highway cases benefits are to be set-off against both the value of the land taken
and the damnges to the remainder.

In South Carolina the constitutional provision relating to eminent domain for private
corporations prohibits the consideration of benefits; whereas, the provision which applies to
governmental agencies says nothing of benefits. In the Smith case, Ilipra, the statutes relating
to condemnation by municipalities provided that benefits should be considered. The court
held that such statutory requirement was valid since the two constitutional provisions, when read
to~ether, imply that benefits are to be considered in cases where the condemnor is not a
private corporation. Consequently, when we tum to the highway statute (S.c.c.L., 1952
§ 33-136) we can be reasonably certain that it will be upheld.

Now it becomes necessary to construe the highway stntute in order tn determine the
set-off rule. In the Smith case, Ilipra, the statute relating to condemnation by municipalities
was construed to mean that benefits could be set-off against both the value of the land taken and
the damages to the residue. That statute does not appear to be any stronger in the direction of
a liberal set-off rule than the State highway statute. (Arguably it is weaker since it divides
compensation into value of land and "damages" and allows the consideration of benefits in
considering the "damages.") From that, it could be argued that II fortiori the highway statute
would be construed to allow the liberal set-off rule, which is a selling off of benefits against
both the value of the land taken and the damages to the residue. Furthermore, the court

,refers to the highway statutes and very strongly implies that the highway statutes provide
for the liberal set-off rule. The court pointed out that except for corporations, all the
benefit statutes spring from the same constitutional provisions and presumably all mean the
same. It is to be noted, however, that the court did not appear to consider the question of
construction of the highway statute, but rather seemed to assume that it provided for the
liberal set-off rule.

One additional reason for believing that the court would construe the hi~hway statutes
liberally as regards set-off rule is the court's apparent strong belief in the soundness of a liberal
set-off rule,

WASHINGTON. By statute offset is allowed of special benefits against both compensation
for the land taken and injury to the remainder. See State v. Ward, 41 Wash.2d 794, 252
P.2d 279 (1953).

50. CALIFORNlA. Special benefits may be set-off against damages to the residue. By statute
the jury assesses damages and special benefits separately and the offsetting is done by the
court. People v. Schultz Co., 123 Cal. App.2d 925,268 P.2d 117 (1954).

COLORADO. By statute benefits to the residue shall not be set-off against value of the
land taken. Boxberger v. State Highway Commission, 126 Colo. 526, 251 P.2d 920 (1952).

GEORGlA. At least as to highways, benefits may be set-off only against consequential
damages. State Highway Board v. Bridges, 60 Ga. App. 240, 3 S.E.2d 907 (1939). This
rule was implied in Andrus v. State Highway Department, 93 S.E.2d 174 (Ga. App. 1956).

IDAHO. Special benefits may be set-off only against the damages to the residue. See
State v. Duncklick, Inc., 286 P.2d 1112 (Idaho 1955). Idaho Code, 1947. § 7-711.

ILLINOIS. Where property is taken, benefits cannot be set-off a~ainst the value of the
property taken as per constitutional interpretation. Kane v. City of Chicago, 392 III. 172, 64
N.E.2d 506 (1946).

INDlANA. Previously under section 6 of the Eminent Domain Statute (Acts 1905, c.
48, p. 59, § 7685, Burns Ann. Ind. 51. 1926, Burns Ind. Stat. Ann., 1933. § 3-1706) the
State was precluded from deduction of any benefits in determining the compensation to be
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paId for a taking for State hi~hway purposes. State v. Reid, 204 Ind. 631, 18~ N.E. 449
(1933). This was amended by Acts 193~, c. 76, § 3, p. 228, to allow the State, where
taking land for a public highway, to deduct benefits and to set them off against damages
to the residue. Instruction that special benefits can be set-off against the residue was
affirmed in State v. Ahaus, 223 Ind. 629, 63 N.E.2d 199 (194~).

LOUISlANA. In Louisiana Highway Commission v. Grey, 197 La. 942, 2 So.2d 654
( 1941), the rule was announced that special benefits may be used to set~off against the
damages to the remaining land. This applies at least to a taking for highway purposes. .

MONTANA. Revised Code Montana, 1947, § 32-161~ provides that condemnation for
highways is to be instituted under R.C.M. § 93-9901 to 93·9926. R.C.M. § 93·9912 in
effect provides that benefits shall be set-off only against damages to the remainder.

NEBRASKA. Crawford v. Public Power and Irrigation District, 154 Neb. 832. 49 N.W.2d
682 (1951) appears to cover all condemnation. In that case the rule is announced that special
benefits may reduce damages to remaining land but cannot be set·off a.cainst value of the
land condemned. Although the Nebraska Highway Code was repealed and replaced 195~ (L.
19~~, C. 148), there has been no apparent change in the benefit rule.

NEVADA. Under Nev. c.L., 1929, § 9163, benefits are to be set-off only against
damages to remainder. ,

NEW YORK. Condemnation Law, section 3 (1950), indicates that the Condemnation
Law is to apply to all condemnation proceedings. New York Condemnation Law,
section 14 (1950), as amended, indicates that in fixing the amount of compensation there
shall be no deduction of benefits. This, however, is construed to mean that benefits are to be
set-olf against residual damages but shall not be set-olf aElainst "value of property taken."
Gilmore v. State, 208 Misc. 427, 143 N. Y. S.2d 873 (Ct. Cl. 19~5). Rule given in State
highway cases. Reese v. State, 190 Misc. 316, 72 N. Y. S.2d 209 (1947). See Re East 5th'
Street. 146 N. Y. S.2d (S.Ct. 1955).

NORTH DAKOTA. North Dakota Revised Code, 1943. § 32-1501. provides generally
for the set-off of benefits against the damages to the remainder only. General benefits may not
be set-olf. Lineburg v. Sandven, 74 N. D. 364, 21 N.W.2d 808 (1946).

OHIO. In Re Adjudication of Claims, 121 N.E.2d 695 (Ohio C. PI. 1953), a case
involving the condemnation of lands for the State. the court held that it was proper for the
jury to consider special benefits and to set them off against the damages to the residue. In
Re Appropriation of Easement for Highway Purposes, 93 Ohio App. 179, 112 N.E.2d 411
(19~2), involving condemnation for State hi.l:hway purposes, the court indicated that special
benefits are to be set-off against the value to the residue.

TEXAS. Benefits must be special in order to be set-off. See City of Corsicana v. Marino,
282 S.W.2d 720 (Tex. Civ. App. 195~). Benefits may be set-off only against damages to
the remaining la..ld. See Steele v. City of Anson, 229 S.W.2d 948 (Tex. Civ. App. 1950);
State v. Carpenter, 126 Tex. 604, 89 S.W.2d 194 (1936)_

UTAH. Utah Code, 1953, § 88·34-10, provides in effect that benefits are set-off against
residual damages only.

VIRGINIA. Virginia Code, 1950, § 33-73, relating to eminent domain for hi.chways,
bridges .and ferries. provides that the enhancement in value of the remaining property caused
bl' the highway improvement shall be offset against the damage to the remaining property but
shall not be set-off against the value of the property taken. This was deemed constitutional
in Long v. Shirley, 117 Va. 401, 14 S.E.2d 375 (1941), and the effect seems to be that special,
and general benefits (anything that enhances market value) can be set-off against damages to
the residue. .

WEST VIRGINIA. Under West Virginia Code, 195~, § 5380, dealing with eminent
domain generally, special and general benefits may be set-off against the damage to the
remainder.

WISCONSIN. Wisconsin Statutes, 1953, § 32.10, as amended by Wis. L. 1955, c. 417
provides: "Where part of a parcel of land is condemned severance damages shall be allowed

. if shown to exist. Special benefits accruing to the property and affecting its market value
because of the planned public improvement shall be considered and used as an offset to
damages, but in no event shall benefits he allowed in excess of damages." That statute
before amendment was construed to allow ~pecial and general benefits to be set-off against
"damages" recoverable by the landowner. The statute is cited in (1956) Wis. L. Rev. 345.

51. IOWA. The Iowa Constitution, Art I, § 18, as amended, prohibits the deduction of benefits
in a taking case. In Stoner v. Iowa State Highway Commission, 227 Iowa 115, 287 N.W.



.\.

269 (1939), the court said at p. 274: "Of course, it would have been improper for the jury
to consider any advantage to the property in determining the amount of plaintiff's damages
and the court properly so instructed the jury." See also Schoonover v. Fleming, 239 1011.':1 ~39,
32 N.W.2d 99 (1948) where it is intimated that such is still the rule.

KENTUCKY. In Electric Cooperative Corp., v. Thurman, 27~ S.W.2d 780 (Ky. App.
1955), a condemnation by an electric cooperative, it was said that the defendant was
entitled to compensation in money, and not by resulting benefits. In Common\\'ealth v. Combs,
244 Kj'. 204, 50 S.W.2d 497 (1932), a sug/'tested instruction by the court indicated th.t
enchancements in val ue of the remainder by reason of the construction and use of hil'hway was
not to be considered. In Commonwealth v. Powell, 258 Ky. 131, 79 S.W.2d 411 (1935), a
highway condemnation case, an instruction to consider benefits was held in error. .

MICHIGAN. The latest case found is In Re Bagley Avenue, 248 Mich. i, 226 N.W. 688
(1929), where it is said that damages are to be awarded without consideration of the question
of benefits. This appears to cover all eminent domain.

OKLAHOMA. The Oklahoma constitution is .construed to forbid the offsetting of any
benefits. Finley v. Board of Commissioners, 291 P.2d 333 (Okla. 1955).

52. ARIZONA. Const., Art II, § 17 precludes the use of benefits by condemnor corporations.
See, however, Water Conservation District v. Warford, 69 Ariz. 1206, P.2d 1168 (1949),
where the measure of damages was said to be the "depreciation in market value of the
whole tract."

CONNECTICUT. Dictum in Hoyt v. City of Stamford, 116 Conn. 402, 16~ Atl. 357 (1933),
implies that set-off can be made against both value of the land taken and damages to the
residue. This was a street-widening case but does not appear to be based on special statute.

DELAWARE. The rule is not at all clear, but in State v. Morris, 93 A.2d 523 (Del.
Super. 1952), a highway case, the court instructed the fact finders to set-off benefits "against
whatever loss, detriment or disadvantage" the owners may have sustained by reason of the
taking. This indicates that benefits may be set-off against both the value of the land taken and
the damages to the residue:

FLORIDA. Art. XVI, § 29 of the Florida Constitution prohibits the use of benefits by
any "corporation or individual." There is apparently no material dealing with set-off rules
as concerns State highways.

MAINE. The latest authority found is Boober v. Towne, 127 Me. 332,143 Atl. 176 (1928),
where a dictum states that in an eminent domain case special benefits are to be considered in
determining compensation. That case cites In Re Penley, 89 Me. 315, 36 Atl. 397 (1896)
where a statement is made, the effect of which is that benefits may be set-off against both the
value of the land taken and damages to the residue.

MARYLAND. Ann. Code Md., Art. XXXIII A, § 17 (1951) pertaining to eminent domain
in general, states that this article may be used by the State Roads Commission at its discretion,
but that the article shall not apply to change existing law and procedure for condemnation for
road purposes. Section 24 of the same article states: "The jury shall be at liberty 'to consider
and assess any special benefits against the defendant . . . whose property is sought to be
acquired; provided, said benefits shall not exceed the damages to which the jury mi,ght consider
said defendant ... to be entitled by reason of the taking." The word "damages" could be
construed to mean either damages to the residue alone, or both value of the land taken and
damages to the residue. The latest highway case found indicates that benefits are not to be
set-off against the value of the land taken. See Pumphry v. State Roads Commission, 175 Md.
498,2 Atl.2d 668 (1938).

MASSACHUSETTS. Under the Highway Act (Ann. Laws Mass., c. 81 § 7 (1952»
the Department of Public Works is to pursue condemnation under the Eminent Domain
Act (Ann. Laws Mass. c. 79). Section 12 of that act states that where there is a partial
taking, "there shall be deducted the benefits accruing to the part not taken [unless there is
a better assessment]:' The statute does not make clear the set-off rule and no cases have
been found clarifying the matter. In 3 NICHOLS, Eminent Domain, § 8.6211 [22] Ord ed.
1951), it is stated that' the rule is based on the particular statute; in highway cases set-off
is allowed against the val ue of the land taken as well as damages to the remainder, and a
general tendency toward the liberal set-off rule is indicated.

MINNESOTA. In McKeen v. City of Minneapolis, 170 Minn. 124, 212 N.W. 202 (1927),
an award of zero dollars was allowed to stand, where the city had taken land for street
widening, despite the fact that "damages" and benefits where (erroneously) not separately
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stated. The case implied that benefits may be set-off against both the value of the land taken
and the damages to the residue.

MISSISSIPPI. In 3 NICHOLS, Eminent Domain, § 8.6211 (2~) (3rd ed. 19~0), it is said
that no benefits of any kind can be set-off against anything. This, however, is not at all clear.
In State Highway Commission v. Buchanan, 17~ Miss. 157, 166 So. B7 (1936), it is held
that "shared" benefits are not to be set-off, implying perhaps that special benefits are to be
so set-off. See also State Highway Commission v. Hillman, 189 Miss. 8~O, 198 So. ~6~

(1940). a. State Highway Commission v. Chatham, 173 Miss. 427, 161 So. 674 (193~).

NEW HAMPSHIRE. There are apparently no modern cases dealing with the set-off rule
in New Hampshire.

NEW JERSEY. There are apparently no modem cases dealing with the set-off rufe in
New Jersey.

PENNSYLVANIA. In highway cases the statutes are construed to mean that only special
benefits can be deducted. Servedia v. Lawrence Co., 48 D. & C. 6n (Pa. Com. PI. 1943);
see Petition of Johnson, 344 Pa. ~, 23 A.2d 880 (1942). As to set-off rule, the court's
instruction in the Servedia case, sup,a, implies that set-off is to be made against both value
of the land taken and damages to the remainder. a. Henry v. Somerset County, 10~ Pac.
Super 441, 161 Atl. 881 (1932), which deals with the matter but is not at all conclusive.
Generally, Pennsylvania tends to favor a setting off against both the damages to the remainder
and the value of the land taken. 3 NICHOLS, Eminent Domain, § 8.6211 [39J (3rd ed.
19~0). Andrews Land Co., v. City of Erie, 21 Erie 149 (Pa. Com. PI. 193~), although a
condemnation by a city, purports to state the law generally to allow offset against both the
value of the land taken and the damages to the remainder. In Note, 14~ A.L.R. 263 (1943),
it is said that absent a statutory prohibition of benefits, special benefits are set-off against
both the value of the land taken and the damages to the remainder.

RHODE ISLAND. There are apparently no modern cases relating to the setting off Of
benefits.

SOUTH DAKOTA. South Dakota Code, 1939 § 28.13A09, relating to acquisition of land
for highways provides that "In all cases of taking or damaging property, the jury shall take into
consideration the benefits which may accrue to the owner thereof as a result of the proposed
improvement."

TENNESSEE. Department of Highways and Public Works v. Templeton, ~ Tenn. App. 485
(1927) states that special benefits may be set-off against "incidental damages." This appears
to be the latest material on the subject.

VERMONT. Vermont Statutes, § ~ 137, (1947), relating to compensation for the con­
struction of highways, provides: "In estimating the damages sustained by a person owning or
interested in lands, by reason of laying out or altering a highway, the benefits which such
person may receive thereby shall be taken into consideration."

WYOMCNG. C.S., 1945, § 48-312, relating to the viewer's report of damages, provides
that the viewer shall include the benefits to the property owners along the line of the highway,
18 AM. JUR., E1T}inent Domain § 223. Holloway v. Purcell, 3~ Cal.2d 220, 217 P.2d 66~

(1950), is an excellent illustration of this rule. There condemnees brought a bill to enjoin the
relocation of a section of State highway which abutted on their premises. This relocation did
not cause the landowners to be landlocked to be placed in a (u/ de Ja(, but instead the
principal damage was loss of business. The court held that the landowners had no vested
interest in the continuation of a highway in a specific location, indicating in beautiful prose
that an individual cannot enforce a "changeless road in a changing world."

'4. See In Re Water Front, 190 N. Y. 350, at 3~8, 83 N.E. 299, at 302 (1907) where the
court asked: "If, then, under the settled law of this State land acquired in fee for a public
use can be forever diverted from the owner, and there is no obligation to continue the public
use for which it was appropriated and no cause of action arises in favor of the landowner
for the abandonment of the improvements, how is it possible to assert that the benefits that
result from such an improvement can be considered as compensation for deprivation of the
land?" In Moran v. State Highway Commission, 223 Iowa 936, 274 N.W. 59 (1937), the
court refused a deduction where the condemnor offered to provide a water system for
defendant's farm, the reason being that defendant had no legal right to enforce the offer.
In Zook v. State Highway Commission, n6 Kan. 79, 131 P.2d 652 (1942), the State
testified that a stock pass would be installed for defendant's benefit in operating his farm,
but the court held that such was not a deductible benefit and assigned as one of the reasons
the fact that there was nothing to show that the State was bound to make such an improve-
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menI. See also, Lewis v. Seattle, 5 Wash. 741, 32 Pac. 794 (1893) and Re Exterior Street,
285 N. Y. 455, 35 N.E.2d 39 (1941).

55. Consider this hypothetical: We are in a State which allows deduction for the increase in
market value resulting from a higher and better use of the condemnee's remaining land caused
by bringing the highway through his land. The highway department puts an arterial highway
through Mr. Farmer's property which happens to be on the edge of the citr, and Mr.
Farmer immediately leases segments of his property for service stations and other assorted
commercial ventures. The highway has limited access, but the department .builds frontage roads,
and in the ensuing trial extensive benefit deductions are made from the compensation to be
paid Farmer. Ten years later, for good reason, the highway depart~,ent decides to abandon
this section of hi,chway t<7 the county and to put the arterial highway on a different location.
The question, of course, is whether Farmer may recover damages for the 16ss in value to his
commercial properties resulting from the diversion of traffic, for which benefits he has paid.

56. People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 9\4 (1952), is directly in point. In that case
the condemnees complained that special benefits should not be levied against them where the
State produced evidence showing that certain fences would be built and maintained, since the
fences were not mentioned in the condemnation resolution or the complaint, and thai, therefore,
there was no legal duty attached. The court disposed of the contention by admittiog that
there did not appear to be a legal duty but that it was not required. Instead of a legal duty,
the court implied that it was necessary that the benefit affect the market value, and that the
possibility of a change in the benefit properly entered into the matter, but only insofar
as it affected market value.
3 NICHOLS, Eminent Domain § 8.62 [1] (3rd ed. 1951).
Also of value is Reichelderfer v. Quinn, 287 U. S. 315, 77 L.ed 331,53 S.C!. \77 (\932).
Denver Joint Stock Land Bank Co., v. Board of Commissioners 105 Colo. 266, 98 P.2d
283 (\940).
United States v. Crary, 2 F.Supp. 870 (W.O. Va. 1932). Apparently (ont,a, State Highway
Commission v. Treas, 197 Miss. 670, 20 So.2d 475 (1945).
United States v. Crary, 2 F. Supp. 870 (W.O. Va., 1932); State v. Baumhoff, 230 Mo.
App. 1030, 93 S.W.2d 104 (1936); 18 Am. lur., Eminent Domain § 342.
Clark, CODE PLEADING (Hornbook Series, 2d ed.) § 96 (1947).
83 are. 583, 163 Pac. 1159 (1917). The benefits involved were assessments levied under
the taxing power, and furthermore the question of pleading does not appear to have been in
issue. The court, however, stated at p. 591: "When the general statutes are resorted to for the
condemnation of land for a public use, the owner is entitled to alhge anti p,ove not only the
value of the realty taken but also the damage to the remainder of the tract; and, ordinarily
the appropriator may in turn. offset the damages by showing that the remaining land is
specially benefited, but the burden of showing special benefits is on the party seeking to
condemn." (Emphasis supplied.)
8\ are. 81, 158 Pac. 404 (1916). Plaintiff was condemning a strip through defendant's
premises for railroad right·of.way. Defendant alleged total damages, and plaintiff by reply
set up special benefits by an extensive series of ·allegations. In each separate "count" in the
reply, plaintiff alleged in detail the "facts" which tended to show ,,·hat each benefit would
be and why such benefit would specially apply to the land of defendant. In all the counts
except the fourth, plaintiff alleged the amount of benefit, in dollars, which would inure to
the land of defendants by reason of the proposed project.

The court held that under the applicable statute benefits were not deductible, and also
intimated that they were general benefits so not deductible on that ground. The court also
stated, however, that the fourth "count" was not fully pleaded in that it did not allege the
sum in which defendant would be benefited.

Of course, by the time the court got to the matter of requiring the "full pleading" of
special benefits any statement requiring such pleading was thoroughly diluted.

65. 177 S.W. 1102 (M. App. \915). In that case a landowner whose property abutted a
street on which defendant had built an elevated railway brought an action in the nature
of inverse condemnation to recover damages for the interference of air, light, and access.
The opinion does not quite make it clear whether there was a taking or only a damaging.
The court did hold, however, that plaintiff had a clear legal right to compensation for
damages. The defendant did not plead special benefits but used that defense at ;the trial.

66. Presumably plaintiffs alleged damages in the complaint; therefore defendant's ~eneral denial put
the question of compensation in issue. Where, however, condemnor brings the proceeding and
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does not allege value (as is allowed in at least some jurisdictions, 18 AM. JUR., Eminent
Domain § 324) and condemnee fails to allege value (as is allowed in some jurisdictions.
18 Am. Jur., Eminent Domain § 326), it could be at least argued that evidence of special
benefits may not be introduced. The better reasoning, however, where a court does not
allow benefits under the issue of damages, would be that benefits may be urged even though
compensation is not a pleaded issue, the basis being that even where not pleaded, the question
of compensation is in issuee, much in the nature of an ~x parte matter. See 18 Am. Jur.,

Eminent Domain § 326.
67. 92 S.E.2d 639 (1956) where the court construed the statutes and constitution to require a

set-off of benefits against both the value of the land and the damages to the residue.
68. Cf. Cal. Code Civ. Pmc. § 1248, which explicitly sets out benefit rule and in addition requires

the finder of fact to make separate findings of value of part taken, damages to remainder
and benefits to remainder. It is submitted that such a statute as the California statute would
present even a stronger case for the rule announced in the Smith case.
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CHAPTER 7

Condemnation Proceedings

ROBERT E. REED

Chief, DiviJion of ContractJ and RightJ of w/ay

Califomia Division of HighwaYJ

and

MARC SANDSTROM

Attorney, State Department of Public WorkJ

State of California

"Condemnation Proceedings" is an imposing, almost ominous term. As enunciated

by a property owner or his attorney (particularly in court) it may sound more like

"bureaucratic despotism." For the right-of-way agent it is often synonymous with

delay and seemingly needless extra work.

.Actually, a condemnation proceeding is the necessary, although sometimes cumber­

some, solution to a. practical problem faced by every condemning agency. The problem

simply stated is that all acquisitions cannot be concluded with amicable settlements. If

public works are ever to be completed, at some point during negotiations both the

condemner and condemnee must be able to refer their dispute to an assumedly dis­

interested and objective tribunal, commission, or jury.

Although the problem of stalemated negotiations is common to all jurisdictions,

the Federal Government and the 50 States have adopted a wide variety of procedural

solutions. This discussion is intended to briefly outline the main features of a condem­

nation proceeding and point up some of these variations as related to highway right-of­

way acquisitions. However, for detailed information it will be necessary to refer

to the current constitutional and statutory provisions in each jurisdiction, taking into

account the judicial interpretation of these various provisions.

Constitutional Provisions

As explained previously, the power of eminent domain or condemnation is an

inherent attribute of the Federal Government and the sovereign States.

Federal Constitutional ProviJions Procedurally this sovereign power of the

. various States is limited primarily by the equal protection and due process clauses of
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the 14th Amendment of the Federal Constitution. The due process clause has been

interpreted by the 'tourts to require the payment of just compensation (substantive due

process) and the establishment of a procedure for determining the amount of just

compensation in a particular case. "Due process" does not require a jury trial or a right

of appeal or any particular form or method of procedure. The requirement is satisfied

if a person is given reasonable notice and a reasonable opportunity to present his claim or

defense. The 5th Amendment of the Federal Constitution applies these same require­

ments to the Federal Government.

The equal protection clause requires only that similar procedures be utilized by

and applied to all persons. However, under this clause procedures can differ if there

is a reasonable basis for the distinction or classification. For example, the procedure

adopted and applied to State highway acquisitions need not be similar to the procedures

followed in railroad or utility right-of-way acquisitions. In a similar manner, an

action brought by or against a sovereign State can be governed by different rules than

those applied to litigation between private individuals so long as the differences are

reasonable. Within this broad framework the legislatures of the several States have

complete authority to enact a condemnation procedure subject only to those additional

restrictions or requirements set out in the individual State constitutions, which provisions

are widely varied in content.

State Constitutional Provisions - A great many State constitutions contain

language similar to that appearing in the 5th Amendment of the Federal Constitution,

providing that private property shall not be taken for public use without just compensa­

tion. However, a number of States have engrafted onto this basic concept a variety of

additional restrictions and. limitations. Among the most common variations are the

following:

a. While the Federal Constitution requires payment for property "taken," over

one-half of the States have added a provision requiring that compensation be paid for

property "damaged for public use" as well. This slight change in wording has

resulted in numerous court decisions which construe the effect of the added words,

"or damaged."

b. A majority of State constitutions require that compensation be "first" paid

before property can be taken or damaged for public use. Generally the courts have

held that this type of provision standing alone would prohibit legislation authorizing

the taking of possession prior to payment of just compensation. Therefore, several

States having such a payment first clause have adopted further constitutional provisions

permitting immediate possession to be taken by certain classes of condemners, or for

certain purposes, or after following a designate~ procedure.

c. Also, as of 1959, 22 States had con~titutional provisions which guaranteed

the right of a jury trial in eminent domain actions.
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While there are countless other special provisions they are not deemed common,
enough to list herein.

Methods of Condemnation

Within the framework of the constitutional provisions noted above, condemnation

procedures have developed which can be typed into two general categories-the adminis­

trative approach and the judicial method of condemnation. This dual classification is

an over-simplification, since any individual jurisdiction may utilize somewhat of a

hybrid procedure, or they may further complicate either one of the general procedures

mentioned. Brief explanations of the general differences between these two methods

follow:

Administrative Method of Condemnation The adminiStrative method of

condemnation is employed by eight States, all of which trace a similar pattern except

for technical variances. When a right-of-way is necessary, the State agency or

municipal corporation having the requisite authority from the legislature, meets and

passes a resolution or adopts an ordinance designating specific property and stating

the necessity for its acquisition. This is an ex parte proceeding and notice need not be

given to the affected property owners, although it is not unusual that hearings have

been held previously concerning route selection or location.

The duly adopted resolution or ordinance is in most cases then filed with the

registry of deeds or similar office in the county or township where the land is located.

In some jurisdictions both title and the right to possession automatically pass to the

condemner after this filing (Maine, Massachusetts, Pennsylvania, Wisconsin). In the

other jurisdictions only right to possession passes at this time (Connecticut, New York,

Ohio, Rhode Island). Additionally, one-half of the jurisdictions (Connecticut, Maine,

Ohio, Wisconsin) require that the condemner's estimate of the award or value of the

land be deposited at the same time, subject to withdrawal by the landowners.

Notice of these filings is then given to the landowner and he is allowed a certain

period to institute further proceedings seeking a higher award from a jury or other

impartial tribunal if dissatisfied with the deposit or offer. The lando\1.'Oer initiates these

legal proceedings by filing a complaint or petition naming the condemner as defendant.

Thereafter, the action is tried in a manner similar to that utilized in condemnation

actions by judicial system jurisdictions. The main difference is that of labels, since the

property owner is designated plaintiff rather than defendant.

As can be seen, the main features of the administrative method are that:

a. Possession can be obtained at the outset by the filing of an intent to take, and

in some cases a monetary deposit, and

b. The burden is placed on the property owner to institute a further proceedings

if he is dissatisfied with the amount deposited or offered.
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Judicial Method of Condemnation - The judicial method is the more common

way of condemni~g land. Under the judicial system, a State agency or municipal cor­

poration having the legislatively granted power of eminent domain initiates a proceeding

or suit against those persons whose land must be acquired. The affected landowners are

given notice of this proceeding and allowed an opportunity to appear and defend

their interests.

At such hearing or trial a condemning agency must first establish its authority to

condemn. Once this requirement is satisfied the amount of compensation to be awarded

each owner· is determined by the court, commissioners, or jury as required by local

statutes or constitutions.

In 25 States before this issue of just compensation can be presented to the court

or jury, a board of viewers or similar body is selected to make a preliminary finding.

In the majority of these jurisdictions the court· appoints three disinterested persons in

the area who act as a board of viewers and fix the amount of compensation due a

particular landowner.

The board usually views the property, hears testimony, and then submits a report to

the court. If either the condemnee or condemner is dissatisfied with the board's findings

they may demand a jury or court trial. Often this demand can be made before the

appointing court has taken any action on the board's report. When a further jury or

court trial is demanded by either party, it is a trial de novo and the question of just

compensation is litigated as if there had been no prior proceedings or report by the·

board of viewers.

In most instances the condemning agency has the right to abandon the proceeding

at any time prior to payment of the award, subject in a majority of jurisdictions to the

payment of the condemnee's costs and expenses.

Upon payment of the amount awarded, title passes to the condemning agency,

although in six States possession and title pass prior to the institution of legal proceed­

ings upon satisfactions of certain statutory conditions precedent.

In judicial method jurisdictions, constitutional or statutory provisions usually exist

allowing the condemner to take possession prior to payment of the award. These

provisions often require that a deposit be made by the condemner prior to exercising this

right of immediate possession, and establish a procedure for fixing the amount of the

deposit. .

Because of its nationwide application, mention should be made of condemnation in

the Federal courts. Prior to August of 1951 the Federal court followed the procedure

and practice of the State in which they were sitting. However, Federal Rule of Civil

Procedure 7lA adopted in 1951 established a uniform rule ofi procedure for all Federal

eminent domain actions.
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Under Rule 7lA the action is initiated by the filing of a complaint by the Federal

agency and notices of this filing are served on the named property owners. The land·

owner then has 20 days in which to file an answer objecting to the taking, i.e., claim·

ing the Federal agency had no authority, etc. If no answer is filed within this period the

only issue at the trial will be just compensation.

In Federal takings the method of trial is by jury unless the court orders trial by Ii

three man commission or Congress has provided another procedure for the particular

project (i.e., The TVA Act provides for the use of commissioners to fix value).

In Federal actions possession is obtained under the "Declaration of Taking Act."

At the time of filing of the complaint or at any time prior to judgment, a declaration

of taking may be filed. This declaration is required to contain:

a. A statement of the authority and public use for which the land is acquired.

b. A description of the land.

c. A plan of the land.

d. An estimate by the condemning authority of the amount of just compensation.

When this declaration is filed and the deposit is made, title vests in the Government.

However, the Government also thereby loses its right to abandon the proceeding. This

deposit can be withdrawn, by the landowner by following the statutory procedure.

Actual possession, however, cannot be obtained until the Government moves for

a judgment on the declaration, ordering that possession be surrendered on a designated

,day. Prior to the granting of such a judgment of possession the court must determine

that the taking is 'authorized by law.

The distinguishing feature of the judicial method, including the Federal procedure,

is that the burden is placed on the condemner to initiate the legal action. This can be

a beneficial feature since it avoids the problem of procrastinating landowners who can

cause delays under the administrative method by not promptly filing suit.

Pleadings and Process

A legal pleading is no more than a document filed with a court, requesting or

"pleading" for some form of relief. The statutes and court decisions of the particular

jurisdiction dictate the name, form, content, and manner of filing the pleading or

document. These elements will vary with the nature of the action, the parties involved,

and the court with which the pleading is filed. Therefore, any discussion of the plead·

ings of several jurisdictions must by necessity be merely illustrative, pointing up a pattern

rather than listing details.

The Complaint - In most judicial method jurisdictions a condemnation action

is commenced when the condemner files a complai/:t or petition. The complaint or

petition will set forth the allegations required by that jurisdiction's statute. In California,

as in most jurisdictions, by statute, a complaint must contain:
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a. The name of the condemner who is labeled the plaintiff.

b. The name of the property owners who are designated defendants.
c. A statement of the' condemner's authority to condemn.

d. A map showing the location, general route and termini of the right of way sought.

e. A description of the property sought to be condemned.

Some jurisdictions also require a statement that the parties are unable to agree on

the amount of compensation, or that the plaintiff set forth the exact nature of the

defendant's interest. This complaint or petition is concluded by a prayer or request

that the property be condemned to plaintiff's use and that just compensation be

determined and assessed.

The Answer - The defendant property owner's response to the complaint is

appropriately labeled an answer, This answer will set forth the nature of the defendant's

interest arid in many jurisdictions the amount of damages (just compensation) to

which the landowner claims he is entitled. The answer may also be used to question

the plaintiff's authority to condemn, or to allege that the taking is not for a public use.

In still other jurisdictions, an answer is not required or is merely permissible.

However, even in California where an answer is mandatory, failure to comply means

only that the defendant cannot participate in the proceedings. Just compensation still

. must be paid and the court is required to fix the amount.

The CrolS Complaint - A third pleading utilized in various States is the

crolS-complaint or crolS.petition. In California, the main function of a cross-complaint

is to raise the conflicting claims of various landowners to the same parcel of land. For

example, Landowner Smith will cross-complain against defendant Brown, alleging

that Brown has no interest in the subject parcel. In Illinois by statute a cross-complaint

may also be filed by a person interested in the property, who has not been made a party

to the proceeding or by a mortgagee, who is a party and seeks to have a lien imposed

on the award.

Finally, in certain jurisdictions where a landowner files an action against a

condemning agency seeking an injunction or damages for a claimed illegal entry or

trespass (e.g., the flowing of highway drainage waters across his land) the condemner

may file a statutory cross·action. By cross-petition the condemner can request that the

right in question (e.g., a flowage easement) be condemned to its use upon payment of

just compensation.

Though the primary pleadings have been discussed above, there exist many other

legal pleadings, such as the demurrer, which is used to point up defects or omissions

in the complaint, answer, or cross-complaint.

It should be noted also that in the jurisdictions using the administrative method of

condemnation the roles are reversed. The landowner condemnee who initiates the
I

proceeding would file the petition or complaint and the condemner would reply by way
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of answer. Therefore, in these jurisdictions the allegations contained in the complaint

and answer would also be reversed.

Trial Pracrice

In order to fully appreciate the purpose and workings of a condemnation action,

familiarity with the following basic elements is essential:

a. _The issues which can be litigated.

b. Which party has the burden of proof on these various issues, and

c. The function of the court and jury.

While this discussion will be focused primarily on the jury trial as utilized by a majority

of jurisdictions, it must be recognized that in several States a jury trial is not used,

or is available only after a commission or board of viewers have made a preliminary

determination.

!sJUes in a Condemnation Action - The major Issues that are open for

determination by the court or jury in a condemnation action are:

a. Does the condemner have authority to exercise the power ot eminent domain?

Since the State legislature must specifically delegate the sovereign authority to

condemn, this issue usually revolves around the interpretation of the enabling statute.

b. Was the taking for a public use?

As explained previously, the power of eminent domain must be exercised for a

public use or purpose. Therefore, the condemnee can always question an acquisition on

the. ground that it is for a private use. The extent of the evidence which can be pre­

sented on this issue depends entirely upon the rules of the particular jurisdiction. In

some States it is allowable to show the motives of the condemner. For example,

the court might admit evidence showing that the condemner intended to trade the

property acquired in an unauthorized manner to a private party. Further, in ruling on

the issue of public use the court mayor may not give weight to the legislative declara­

tion of public use. In either event the authorizing statute or resolution is generally

strictly co~strued in favor of the landowner.

c. Was the taking neceJJary?

In most States the necessity or wisdom of the acqulSltton is not a justiciable issue.

The enabling ordinance or resolution is deemed to conclusively establish the necessity

of the acquisition. No inquiry is permitted into the reasons behind that declaration

so long as the taking is for public use.

However, in some few State~ necessity can be made an issue, and evidence is

allowed bearing On the wisdom, practicality, and bona fides of the acquisition.

d. W bat is just compensation?

In the vast majority of cases tried the sole issue is the amount of damages to which

-the landowner is entitled. Under this general heading evidence is introduced con-
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cerning value of the property acquired and damages and benefits, if any, to the

remaining property.• It is this seemingly simple issue that has produced the hundreds

of judicial decisions and multitude of statutes in each jurisdiction.

Burden of Proof - The party having the burden of proof on an issue must

prove that issue by a preponderance of evidence, that is, introduce evidence that will

outweigh, no matter how slightly, the evidence produced by the other party. If this

burden of proof is not met, the issue must be decided against the party having the

burden. As a general rule a party has the burden of proving those items 'he is required

to affirmatively allege in the complaint, answer, or cross-complaint.

Where the condemner must in the complaint allege its authority to acquire, or

that the taking is for public use, or that the taking is necessary, the condemner has

the burden of proving those items. The answering landowner has the burden of proving

the value of the land taken and the damages to the remainder, if any. In a jurisdiction

that allows general or special benefits to be off set against the value of the land taken

or the damages to the remainder, the burden is placed on the condemner to show the

amount of these benefits.

Function of Court and Jury In a majority of cases a jury's sole function is to

act as a fact finder with all legal questions being resolved by the court. Theoretically,

it is the jury's duty to determine the amount of compensation by weighing all the evidence

including the opinions of the expert witnesses, In this deliberation they are guided by the

court which instructs the jury on the law to be applied and makes all the necessary

legal determinations during the course of the trial. In the minority of jurisdictions where

necessity can be made an issue, the practice varies as to whether the court or jury

reexamines the condemner's declaration of necessity.

The court in most jurisdictions is the exclusive arbiter of such legal items as:

a. The authority of the condemning agency.

b. Whether the taking is for a public use.

c. What evidence is admissible.

d. What is the larger parcel.

e. What items of damage are compensable, i.e., business loss, loss of view, etc.

f. What benefits are general or special.

g. Title and description controversies.

Although the above examples may at times all involve factual disputes, primarily

they require the application of legal principles beyond the scope of the jury's function.

Some few jurisdictions vary this practice and delegate the court to the role of

advisor, leaving all issues, both factual and legal, to be determined by the jury. Finally,

in all jurisdictions it is permissiblei for both parties to waive a jury thereby allov,'ing the

court to determine all issues.
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Outline of a Trial

The segments of a "typical" condemnation action in chronological outline form are:

a. The selection of a jury of 12 men or women.

The number of jurors can be varied downward by statute.

b. Opening statements by counsel for the respective parties.

This is ideally a nonargumentative statement telling the jury what the case is

about and what evidence will be produced.

c. The introduction of a p"ima facie case by the condemner.

• This is the production of a resolution authorizing the taking, and in partial

taking, testimony and exhibits showing the construction in the manner pro·

posed. In some jurisdictions this showing of authority, etc.,' is made at a

separate preliminary hearing.

d. Introduction of evidence by the defendant landowner on the value of the land

taken and damages, if any, on partial takings.

Since the defendant has the burden of proof on the issue of value he is required:

to put his case on first. This is sometimes called the defendant's case in chief

and it is during this segment that his "expert witnesses" will testify.

e. Introduction of evidence by the condemner on the issues of value and special

benefits, if any.

This is the condemner's opportunity to introduce its "experts" and is labeled

the plaintiff's case in chief. In some jurisdictions the condemner may reserve

its opening statement until right before its case in chief.

f. Rebuttal evidence by the landowner.

This is the defendant's opportunity to counter new matters raised by plaintiff,

such as the existence of special benefits.

g. Surrebuttal by the condemner.

Plaintiff's chance to counter new evidence produced by the defendant.

h. Jury view of the subject parcel.

The allowance of a view of the property being acquired lies within the dis·

cretion of the trial judge. The court also determines when during the trial the

"iew will be had.

1. Final argument.

Here both sides have an opportunity to evaluate the case for the jury.

j. Instructions by the court.

At this time the court instructs the jury on the law which governs the action.

k.· Jury verdict.

The end product of a lot of work.

t

...



J
"

CONCLUSION

The foregoing should be convincing proof that condemnation procedures are as

varied as the many jurisdictions and all statements concerning "general," "typical,"

"majority," and "most" are themselves subject to numerous exceptions.

Further insight into these procedural complexities can be obtained by referring

to some of the highway laws studies issued by the Highway Research Board of the

National Academy of Sciences. These exhaustive and authoritative legal and statistical

studies are excellent. Attention is directed particularly to Special Reports 32, 33, 50 and

59. Several survey type treatises have also been published dealing with eminent domain

which would provide additional source material; for example, Nichols, EMINENT

DOMAIN, 3rd Ed.; Orgel, VALUATION UNDER EMINENT DOMAIN, 2nd Ed.; A1-IERICAN

JURISPRUDENCE, Vol. 18; and Kaltenbach, JUST COMPENSATION. Your attention is also

directed to the annual reports of the Committee on Condemnation and Condemnation

Procedure of the American Bar Association, which contain digests of the important

eminent domain cases in the various jurisdictions.
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CHAPTER 8

Appraising for Condemnation

HERMAN N. KRAMER

Director, Division of Right-of- Way Acquisitions & TitLes

New Jersey State Highway Department

Appraisals are the means by which public agencies may determine the best

possible estimate of the amount of compensation due owners because of the taking of

their property for public purposes. Other chapters of this text cover in detail the

appraisal functions, the basic approaches to value and appraisal and legal theory in

general.

This chapter is devoted to the elementary fundamentals of highway condemnation

appraising geared to the level of the right-of-way trainee. Practicality has been stressed

and unusual or very complicated problems have not been included except where deemed

essential in the explanation of the other approaches to value.

The rules followed in this outline apply to sound appraisal principles. Should the

laws in any particular state prohibit the application of any of these principles, the

outline may be adjusted to conform with the policy and legal criteria of the jurisdiction

concerned.

Sound Appraisals-Keystone of Sound Right-of-Way Acquisitions

The Federal highway program is probably the largest project short of all-out war

that our country has ever undertaken. Last year there was a national expenditure of

over 500 million dollars for rights-of-way and it is estimated that before the presently

·planned Interstate program is completed, 750,000 parcels at a cost of $5,300,000,000

will have to be acquired. This is only a part of the picture, since it does not

include the many more thousands of parcels and the additional billions that will be

expended in the next decade by the individual States in the· enlargement and

improvement of their primary and secondary road systems.

With appraisals being the primary means by which the amount of compensation

paid to owners is established and by which the State and Federal governments document

their records as the basis of each right-of.way expenditure, the condemnation appraiser
I

. is faced with a grave responsibility. Upon his judgment and experience hundreds of

millions of dollars will be expended annually. He must, therefore, supply appraisal
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figures that represent the just cpmpensation to which property owners are entitled and

which are just and fair to the taxpaying citizens.

Compensation-Market Value as a Measure of Loss

Valuation under eminent domain is based on the constitutional provISIon of the

Fifth Amendment to the United States Constitution that no property shall be taken

for public use without "just compensation" therefor.

Over the years many legal expressions and opinions have been developed 10 an

attempt to formulate an equitable interpretation of the intent of the Fifth Amendment.

The practical solution of the problems presented in determining just compensation (sub­

ject to exception in isolated cases) has been resolved by the courts in adopting the "fair

market value" concept as being the most accurate and practical measure of just

compensation.

Since fair market value is presumed to be established in the open market, it follows

that this interpretation by the courts is both fair and equitable. The public in general by

their sales and purchases of property tend to set the going worth of properties.

Since market value is a figure presumed to be established in the market, it follows

that sales are usually the best evidence of market value. By comparing the property to

be condemned with actual open market sales and by adjusting for differences in time,

location, and general desirability, a substantive indication of the public's opinion

of value as applied to a specific property will result.

Parcial Takings

There is one notable exception to the rule that the acqulClng authority pays for

only what it actually acquires. This is when a part of a property is taken. Then in

addition to the actual value of the land taken, payment must be made for severance

damages, if any.

The law does not furnish a clear-cut dictionary type definition of severance

damage but the measurement of such damages is one of the most important functions

of the condemnation appraiser. If partial takings never arose, litigation would be

reduced to a minimum; because in most cases involving competent appraisers on both

sides; there is usually little difference of opinion as to the ~'alue of an entire property.

Wide differences in opinions of value frequently arise, however, over the

question of damages resulting from severance. The~e differences become understand­

able when it is realized that the subject presents many borderline legal and factual

applications. Further, until the advent of the recent economic and severance damage

studies, there had been little or no basis with which to establish and support values .

and! sales histories of severed remainders, except the appraiser's unsupported opinion

and judgment.
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Severance Damages

Severance damages are usually defined as loss in value to the remainder of an

owner's property after a part has been taken, as compared with the value of the

remainder before the taking. Severance damages can only occur in those acquisitions

where the takings are part of a larger parcel under one ownership and are only

compensable when there is a demonstrable impairment or depreciation of the market

value of the remainder which directly results from the acquisition of a part of the

property.

The most frequent severance damages to properties result from one or more of

the following basic causes:

1. Proximity

2. Denial or impairment of access

3. Reduction in size

4. Severance from a larger parcel

5. Consequential damages (not compensable)

Unity-of-Use Concept .

A rare exception to the severance damage rule pertaining to the requirement that

the ownership of the property affected must be one contiguous unit is the case of

separate properties under one ownership which may have a street or an alley between

them or may even be some distance apart. If there is a common unity-of-use they may

have to be evaluated as one large property, should the taking create damage to one

or the other of the properties involved.

An example of the application of the unity-of-use principle might be an oil

company having river front docks on one side of a street and a refinery on the other.

If the acquisition took the river front dock property and thereby severed the refinery

from its oil ,tanker transport supply which furnished crude oil to the plant, there could

very well be \a compensable damage to the refinery under the unity-of-use principle.

The whole question of unity-of-use is a complicated legal matter and the appraiser

should never proceed without first thoroughly examining the legal application as it

applies in his State.

The "Before and After" Appraisal

Where partial takings are concerned, the accepted appraisal procedure for esti­

mating the value of the part to be acquired and the amount of damages to the

remainder as a result of the taking is to separately determine the fair market value of

the property as it exists before the proposed acquisition and to the~ determine the fair

market value of that part of the property which remains after the taking.
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The difference between the tWo results constitutes the value of the part taken and

the amount of any severance damages to the remainder. This concept is known as the

befol'e and after approach and is the basic evaluation technique followed in appraising
partial takings.

Figure 1 demonstrates the basic application of the before and after principle. In

the examples shown, there is a tract of land fronting on a county road which is improved

with a dwelling and a small barn before the taking. By market comparison the value

of this property as a unit has been established at $35,000 for land and improvements
combined.

The proposed highway acquisition severs this property into two tracts. It has been

determined that the remaining tract on the west could readily be sold on the market

for $7,000 and that the remaining tract on the east would sell for $8,000. The improve­

ment are destroyed by the taking and add no increment of value to the remaining easterly

tract.

The total value of the property after the taking is therefore $15,000. This value

deducted from the before value produces the sum of $20,000, which is the value of the

land and improvements taken and of damages to the remaining land.

Exceptions to Before and After Approach

A pennissible exception to the before and after procedure would be a very small

fee taking or a very small easement where ther.e are obviously no damages and the'

taking itself is nominal. In such ex£eptions only the part taken need be evaluated.

This principle is demonstrated by the following example. The property consists

of a large 200 acre tract of vacant land fronting on a State road. The State desires

to improve the road and eliminate a sharp curve. This necessitates the acquisition of

0.50 acre of land. The severed remainder still contains 199.5 acres. It is not damaged
.:- .

and will still sell at the same unit acreage rate as before the taking. In this isolated

circumstance it is permissible for the appraiser to evaluate only the 0.50 acre part taken

and to not make a complete before and after evaluation. See Figure 2.

Cost-to-Cure Method

Another permissible exception to the application of the before and after procedure

is the cost to cure method. This method is frequently adopted where the condemning

agency may be acquiring a part of a railroad, a water company or a power line right­

of-way. In such instances the value of the part taken, plus the cost to cure the d<:.mage

by restoration of the taken facility, may be the most practical method of valuation.

For example, in evaluating a railroad, if the appraiser were required to appraise

the entire railroad or power transmission line on a "before and after basis," where

would he stop? Obviously he can not appraise the entire right-of-way from New York
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PROPERTY· BEFORE-TA-KI NG

-- --.::-----
ROAD

{)OweJllno

Oea,"

,

PROPE RTY~AFTER -TAKI NG

•

•

Wllter',
Remainder

EVALUATION

---t-- ROAD -.

Ea,terly
Remainder

VALUE AFTER

Easterly land .
Westerly land .
Dwelling .

VALUE BEFORE

Land .
Dwelling .
Barn .•

•

$20,000
12,000

3,000

$35,000

SUMMARY
Value before .
Value after .
Value of part taken and i

damages .

$35,000
15,000

$20,000

.$ 7,000
8,000
0,000

$15,000

•

•

•

. \

Figure 1
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Remnining Area 199.5 hcr~A

Parcel·to be acquired 0.50 Acree
110 dallll1ge to re"",inder

- - ~-":"':"'------Jr-- --
~----"""i:R;(O)UU:r_~__--~---

..
VALUATION

0.50 acres of land @ $500 per acre . . . . . . . . . . . . . . . . . . . . . . . . . .. $250.00

Figure 2

to Chicago. The practical solution would be to evaluate the part taken and to estimate

the "cost-to-cure" the damages to the railroad.

One illustration of the "cost·to-cure" approach is that of a multimillion dollar

paper mill strategically located along a river. This enterprise requires enormous quan­

tities of water which local municipalities cannot provide. The company, therefore, pumps

its own water from the river.

The State desires to acquire a tract of land for a new highway which will take 5

acres of the company's river front acreage including the pwnp house and appurtenant

facilities which supply water to the plant. Without water, the plant will become

inoperative and by the usual before and after premise the damage would be almost

immeasurable. The cost-,to-cure method would then be applicable. Real estate appraisers

determine the value of the 5 acres taken. Industrial engineering appraisers determine

that it is possible to restore the pwnping facilities and the river front intake chamber

at a new location on the owner's remaining river front property.

The construction of these facilities will restore the water supply and eliminate

damages to the plant. Thus on a cost·to·cure basis the approach to value is payment

of the value of the 5 acres taken plus cost to the owner to restore the pumping facilities

which will mitigate the severance damages.

Figure 3 demonstrates the cost-to-cure method a.s applied to an acquisition from a

power line right-of-way. The land value has been established by comparison at an

average rate of $1,000 an acre. The power company has the right of condemnation

and can acquire land needed to replace the land taken at the same rate. The cost of

relocating the operating facilities to the power company's new right-of-way is estimated

and agreed upon by both State and utility company engineers as being $50,000, for a

total on a cost·to·cure basis of $52,000. This approach to value avoids the question

90

~
t'
!, .,
'.



•

•

•

•

• ..

of severance damages to the entire operating facilities which are dependent on the

right-of-way in question.

Special Purpose Properties

At times the fair market value concept may fall short as a measure of just

compensation when it is applied in the evaluation of such properties as armory build·

PROPOSED
PROPOSED R.O.~E • _

•

•

AFTER TAKING:

PROPOSED HIGHWAY

•

•

•

EVALVAnON SUMMARY

2 acres taken average @ .$1,000 per acre .
Cost to relocate operating f~cilities .

Value of part taken and the' cost-to-cure damages .

Figure 3

91

.$ 2,000
50,000

$52,000



,
.' ,

I

I
r
L
I

ings, municipal buildings, libraries, schools, parks and other publicly owned properties

which have a peculiar value in their existing ownership. In condemnation appraisals

of this type, where an estimate of fair market value may not provide a way to

measure just compensation, the cost of replacing the property taken "in kind" may be

the only proper method of estimating value.

This application is based on the concept that special purpose properties are unique

properties built for a sole functional utility. They are not usually marketable and fre­

quently serve as an integral part of an over-all operation. As such, they have a "value

in use" equal to the cost of providing an equally functional replacement.

This approach should be utilized only after careful and thorough examination of

the legal application as it applies in the appraiser's State and after a determination

as to whether or not an architect's study or special engineering report may be desirable

to back up the real estate appraiser's reports.

Noncompensable Damages

Although laws vary in individual State jurisdictions, the following types of

damages are generally considered as being noncompensable in highway acquisitions and

should not be included in appraisal evaluation reports.

1. Loss of business

2. Expense incurred for moving personal property

3. Loss of good will

4. Raising or lowering grade of highway (when no taking occurs)

5. Damage resulting from the owner's inability to obtain an acceptable new

location

6. Loss of profits

7. Traffic noise and fumes from increased traffic

8. Circuity of travel

9. Diversion or rerouting of traffic

10. Damage to potential improvements or for items highly speculative in nature

Damages to the remainder of a property that are a direct result of severance,

caused by the acquisition of a part of the original ownership for highway purposes, are

compensable. Damages to the remainder of a property that are an incidental conse­

quence of such a taking are not compensable.

As both types of damage may occur to a property following a taking, it would at

first appear to be an inconsistency that the one is compensable and the other is not.

The reason for the difference rests with the origin of the damage. For instance, thf'

owner of land fronting on a highway has no vested right in its continuance as a

public highway. $Q long as his right of ingress and egress is maintained, he cannot
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claim damages which result as 'a consequence of the discontinuance or relocation of a

public highway, even though the discontinuance or relocation may divert traffic from

his door and thereby diminish trade.

The appraiser frequently encounters a similar problem where the construction

of a new highway to by-pass an older, more circuitous route practically closes down the

businesses on the old road. This diminution in trade and possible loss of value to

properties on the old route are not compensable, even if parts of the new highway

right-of-way are taken from the affected owner's properties.

The basis of the fairness of this concept is that the damage to these properties

was not the result of the taking of land for the new highway but was a consequence

of the public's preference to use the newer, more direct route that will now be available.

As the State is not obligated to send customers past a merchant's ,door, it cannot be

expected to pay for such damages.

In the acquisition illustrated in Figure 4, the owner has a large farm property.

The section fronting on the existing highway is improved with a produce stand and a

gas station. The construction of a new throughway to replace the old route requires

the taking of 5 acres from the rear of this property.

While it is indicated that there may be some diminution in trade as a result of

the public's preference to use the newer route which by-passes the produce stand and

the gas station, this is a conditi~n which is a consequence of the taking and is not

'compensable. It is up to the owner, not the State, to find customers. Thus,. in the before

and after approach to value which has been utilized, there are no compensable damages

indicated as directly resulting from the State's use of the 5 acres of rear land for

highway purposes.

Benefits

Admittedly, owners are entitled to just compensation for property taken for

highway purposes. On the other hand, unless benefits are taken into consideration,

the rights of the general taxpaying public will not be protected. Appraisers must, there­

fore, be thoroughly familiar with the various benefits that affect a remainder property

after a partial taking. They must be cognizant of which types of benefits may be used

to cancel damages sustained by the owner and with the appraisal principles involved.

Benefits fall into two major categories: general benefits and special benefits.

Gmeral Benefits

Gener~ benefits are those which result to an area in general following the opening

or improvement of a highway. They spring from growth in population, increase in

traffic, time saving features, etc. They affect a whole community or neighborhood and
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NONCOMPENSABLE DAMAGE PROBLEM:

¢:J NEWTON

EXISTING

o
IrAMO

ROUTE 22--------
,.., ..... IILAND...

r:::::::J t=:::::I WAYNEC:;>

i •

PROPOSED

UIIV'CI nATION

n
R.O.W. LINE-/,

TAKIl'IO AREA

PROP. RT. 22 !l ACRES

~ TO NEWTON

PROPOSED R.O.W. LINE __ J'

EVALUATION

RI LOCATION
TO WAYNE c:t>

VALUE BEFORE

Land 500 front ft. @ $50..
Stand .
Gas station .
Rear land 50 acres .

$25,000
3,000

10,000
20,000

$58,000

VALUE AFTER

Land 500 front ft. @ $50.
Stand .
Gas station .
Rear land 45 acres .

$25,000
3,000

10,000
18,000

$56,000

,.

SUMMARY

Value before .; .
Value after .

Value of 5 acres taken .
(No compensable damages)

Figure 4
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are enjoyed by many others along a, highway as well as the affected property owner. If

they arise at all they are in the future, while the basis of compensation must be as oC

the date of taking. Such general benefits may not be used to cancel out damages which .

an affected property owner sustains from the taking of his land.

Special Benefit!

Special benefits are those which the affected property alone derives as a direct

result of the taking of a part of the property for highway purposes. Such benefits are

apart and separate from any general benefits which the highway construction may

create in the area.

Some of the special benefits that may affect individual properties and should be

considered in appraising are:

1.

2.

3.

• 4.

5.

6.

Removal of traffic hazards by creation of a frontage road

Improvement of ingress and egress

Formation of a corner property where none existed before

Draining or filling of low land

Increase of highway frontage abutting the remainder property

Removal of obstructions ·so as to enhance value by an increase in visibility

•

•

•

•

•

•

•

Depending upon the jurisdiction and the particular circumstances, such special

benefits may be used to offset damages to a remaining property. The required circum--'

stances are that they must be peculiar to the land in question and they must directly

result from the highway improvement contemplated.

Generally speaking, and again subject to the jurisdiction, the appraisal rule is that

special benefits can be set off against severance damages but cannot be set off against

the value of the land taken. Actually many States have no specific legislation regarding

the subject of benefits, yet the higher courts have had very few cases appealed to

them by .owners who have challenged the right of the State to offset damages through
I

special benefits.

It is believed that the reason for this acceptance by owners of the benefits concept,

even where legislation is nonexistent, is that the subject becomes more or less

immaterial when correct evaluation principles are followed. In the before and after

approach to value, special benefits which directly result from the contemplated

construction are automatically considered in determining the fair market value of that

part of the property which remains after the taking.

Therefore, unless there is local legisl~tion or other State procedure providing for

the handling of special benefits, there would be no occasion for separately dealing

with the subject when the before and after evaluation approach has been followed.
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Access Rights

It has long been recognized that property owners have access rights in existing

streets, ,roads and highways. These access rights are in addition to the rights these

owners have along with the general public to travel from point to point.

While such rights are recognized, the history of their origin is not clear, It is

believed by those who have closely studied the subject that they began with the
earliest land service roads, These roads gave access from one property to the next.

They were frequently created by donation when a rural owner, who wanted access to

more urban points, would set aside a portion of his own land for public road usage.

By this action it was understood that he reserved access to his abutting lands and by

reason of his allowing other owners to pass through his property, they in turn would

extend the same courtesy to him. This ancient concept was gradually passed down and

eventually became the basis for our present concept of an owner's right of access in

land service roads.

There are two methods by which an owner's right of access may be denied or

restricted:

1. Police power regulation

2. Exercise of the right of eminent domain

Police power regulation is enforced on the basis that the action taken is essential

for public health, safety and welfare. Theoretically such regulation enables a State to

deny an owner's right of access without purchase, There are very few instances, how­

ever, where the States have been able to enforce such an action along existing roads

and police power access regulations are usually confined to regulation of the direction

of travel and control of driveway locations.

The question tpat then arises is' just" how far police power regulation can deny

access and just wher~ eminent domain' begins. The' .general procedure followed in

most areas is that police power regulation of access may be enforced to a point where

such regulation results in a damage to an owner's property, This, being tantamount

to a taking, then requires the exercise of eminent domain and compensation to the owner

for the access rights taken,

Access Right Evaluation.

Access right evaluation is encountered by the appraiser in the convenion of exist­

ing routes into freeways or parkways, and in the construction of new freeways through

locations where no road previously existed. Where the taking is entire, the market

value of the property is the measure of loss to the owner. Where the takings are partial,
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the evaluation approach is the before and after method. The difference between the

before and after value is the m~asure of value for the part taken and damages to the

residue which .result from denial of access.

Conversion of Access RightS

In the acquisitions illustrated In Figure 5, the properties both front on Route 4.

One also has a second frontage on the county road. The conversion of Route 4 into

a freeway takes the highway access rights of both properties. As property "A" will be

landlocked, the remainder is severely damaged. While property "B" also loses all

its highway frontage, it suffers no damage other than the value of the road frontage

from the denial of access si'nce it will still have access and land service facilities by way

of the county road.

Denial of Access to a New Freeway

In the acquisition in Figure 6, the State is constructing a new freeway which takes

the rear section of the owner's property. As the freeway was never intended to provide

access or land service, the owner loses no access whatsoever by re~son of this taking,

He still has all of his access in the county road and suffers no damages as a result of,
being denied access to the freeway. ' :

I
I

i
An easement is a right. It runs with the land and is not revocable. Where high-

ways are concerned, such rights are acquired for the benefit of the dominant property

owner (the State) and encumber the servient (the owner's) property.

Easements that the highway condemnation appraiser most frequently will encounter

include:

l.j Slope right easements

2. Drainage right easements

3. Easements for construction and maintenance of a highway

4. Sight easement rights

5. Temporary easement rights

These easements may be required from a property either individually, in combina­

tion with other easements, or in combination with a partial taking in fee. Their effect

upon the subject property varies riot only with the area concerned but by reason of the

nature of the highway construction and the definition of the rights conveyed to the
\ ./ I:' I

State in the purchase agreement.
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CONVERSiON OF ACCESS RIGHTS:

ROAD

TAKEN

PROPERTY liS"

-+---.--...
WAY

1REMA1NlNG FRONTAGE
PROVlO£S ACCE S8 FOR

" LAfro .SERVICE

TAKEN.----
(NO ACCESS)

'. COUNTY

...-e::- -________ ,£~:.:.:X.:.::lS;.:,T~IN.:.::G:.....,.;.;R.:..O';;";.:,W:.:..~LI!,E '. ",

STATE \ ROUTE NO.4-.,--""'----

EVALUATION PROPERTY "B"

2,000

$11,500

$11,500

5,250

$ 6,000

3,500

$ 2,000

3,250
---

$5,250

SUMMARY

Value before .

Value after .

Value of part taken & dam-
age from denial or access
rights $ 6,250

VALUE AFTER

200 ft. on county road '.

6.5 acres @ $500 .

VALUE BEFORE

200 ft. frontage @ $30 ....

7 acres rear land @ $500 ..

200 ft. frontage on county
road @ $10 .

SUMMARY

Value before .$ 9,000

Value after. . . . . . . . . . . . . . 275

Value of part taken & dam-
age from denial of access
rights .$ 8,725

EVALUATION PROPERTY nAt'

VALUE BEFORE

200 ft. frontage @ $30 .... $ 6,000

6 acres rear land @ $500 .. 3,000

.$ 9,000

VALUE AFTER

5.5 acres (landlocked) .$ 275

Figure ,
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FREEWAY VALUATION PROBLEM:
(DENIAL OF ACCESS) ---_----.. -._-..-_-.-rROAD ---.------ --___ --;RVICE ROADl_-------

----N-,"':"y:-:--:t-=El'.IS1ING LAND _--
COu ----- 1000"

•

•

•

•

•

• VALUE BEFORE

EVALUATION

VALUE AFTER

1000 front ft. @ $10 ..... $10,000

50 acres rear land @ $200.. 10,000

1000 front ft. @ $10 ..... $10,000

40 acres rear land @ $200. . 8,000

SUMMARY

Value before $20,000

Value after. . . . . . . . . . . . . . 18,000

Value of part taken & dam-

age to remainder $ 2,000

•

•

$20,000 $18,000

Figure 6
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Easements are intangible. They convey only rights. The rights conveyed may be

minor or so extensive as to leave the owner with merely a useless title. So long as the

owner retains any title, the entire ownership has not been conveyed. The evaluation

of an easement, therefore, takes on the features of a partial taking and the before and

after approach to value is the method of appraisement.

In embracing this approach to easement evaluation, relatively little difficulty is

encountered with the determination of the before value. Difficulty is encountered in

supporting the after value due to a frequent lack of sales of properties encumbered with

similar highway easements. The economic and severance damage studies now being made

in most States will ultimately make available a wealth of such sales. In many States the

courts allow as evidence settlements made by agreement. In such States, the appraiser

may then utilize recent settlements made by the State in support of his after value in

easement acquisitions.

The acquisitions shown in Figure 7 demonstrate the before and after method

of treating easement evaluations.

In this problem the State desires to widen Route 6 so as to eliminate a sharp curve.

This project necessitates the acquisition of three parcels. One consists of a taking in fee

plus slope rights. The second consists of a taking in fee plus slope and drainage

rights. The third consists of slope rights only. However, these rights pass through

the house and necessitate its demolition. In each instance, regardless of the combination

of rights or size of the fee taking concerned, the value of the property on the market

before the taking and the value of the property on the market after the taking deyelops

the value of the taking and the amount of damages to the remainder.

Easement ETaluation Problems:

PARCEL 1
Area - Z Acr•• in Fe.

2 Acr•• Slop••

PARCEL 2
Irea-2 Acre. F&e

2 Acres Slope
&Drainag. Right.

PARCEL :5

Slope•• 1 Ac re

20" .)-

.:~~ -'_..~,., ..._.M:' r~\:.~~·· ,...
~4" Un. "~

'~:~.-
I

Figure 7
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EVALUATION

Parcel 1

VALUE BEFORE

20 acres Average @ $500 $10,000

•
VALUE AFTER

16 acres @ $500 .
2 acres (encumbered by slopes) @ $250 .

$8,000
500

$ 8,500

•

•
I .

EVALUATION

Parcel 2

SUMMARY

Value before .
Value after .

Value of part
taken & damages .

.$10,000
8,500

.$ 1,500

,

VALUE BEFORE

20 acres @ $500 .......................................... $10,000 .

SUMMARY

Value before $10,000
Value after . . . . . . . . . . . . . . 8,450

Value of part
taken & damages , .$ 1,550

•

•

•

VALUE AFTER

16 acres @ .$500 .

Less effect of drainage right
(arbitrary nominal amount) .

2 acres (encumbered by slope rights) @ $250 .

$8,000

50

$7,950
500

$ 8,450

•

•

•

•

•;'

EVALUATION

Parcel 3

VALUE BEFORE

Dwelling $12,000
20 acres @ $500 10,000

$22,000

10i

',.
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VALUE AFTER

Dwelling '" .
19 acres @ $500 .

1 acre (Encumbered by Slopes) @ $250 .

$­
9,500

250

.$ 9,750

Field Work

SUMMARY

Value before .
Value after .
Value of easement

& damages .

$22,000
9,750

$12,250

~
t'

I

While other sections of this text introduce material pertaining to the appraisal

format, no outline specifically concerning the fundamentals of condemnation appraising

would be complete without touching on the important subject of field work. No

matter how well the appraiser may have applied himself in the classroom, it is only in

the field that a practical application of what he has learned can be made.

Sound appraisals will result only if the new appraiser applies himself to his field

work in the same manner as he has had to while under close instructive supervision.

There are no acceptable short-cuts to good appraisals except those resulting from a

thorough knowledge of the subject and the appraiser's ability to properly organize and

budget his time. While the appraiser may at times be torn between the need for

sufficient production and the need for adequate documentation, he must always strike

the balance in favor of documentation. Inevitably time will prove him right, if care

and accuracy have been his watchwords.
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CHAPTER 9

The Right-of-Way Agent In the Condemnation Trial

ROBERT R. STONE

Senior Right-of- Way Agent

California Division of Highways

In any condemnation proceeding there is only one departmental representative who

has participated in all phases of the total acquisition process, from the initial contact

with the property owner to the final judgment, and this person is the right-of-way

agent. Being thus exposed to every segment of this chain relationship, the right-of-way

man represents the most informed individual available at the time of ultimate litigation.

The trial attorney has for the asking a comprehensive, if somewhat untapped,

reservoir of knowledge in the agent. The degree to which this source is utilized will,

of course, depend upon the attorney's thoroughness and zeal for preparation.

The right-of-way man's contribution to a condemnation trial begins many months

before the actual trial. To pinpoint its inception we must go back to the agent's first

call on the property owner. It is here that the preparation begins, for the agent has no

other alternative than to assume on this first call that this parcel may later proceed to

trial.

So we see from the outset one of the major phases of the agent's contribution­

the pre-trial or preparatory stage. The other phase, that of the actual trial assistance

and testimony, is just a natural follow-up in this process.

In this first phase, the spade work commences with the initial contact with the

property owner. A detailed accounting of this meeting as well as every successive

meeting should be made. The diary thus compiled should include the date and place

of the meeting, the individuals present, a recapitulation of all the topics discussed, the

offer made, the property owner's reactions, and his statements and contentions.

The agent cannot rely solely on his memory for he cannot expect to recapture the

details of these meetings a year or so later when they will be needed at the trial; and

thus a full written report of each call made on the defendant is important if this

background material IS to be of any later assistance to the trial attorney.

No other party on the department's team is as familiar with the subject property

_.' as the right-of-way agent. Most appraisers, whether they be staff or independent, will

make only one or two trips through the property before trial; whereas the agent may
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visit the property a half doze~ times or more. These are not casual walk.through tflPS,

but may last for several hours.

In the course of these many visits he not only gets to know the property, but

even more important, he has ample opportunity to study the owner himself. He knows

intimately the exact contentions of the owner-his claims, his objections and reasoning.

This character study, properly transmitted to the attorney, will prove of great assistance

to counsel in the preparation of his case, and preparation is the major part of any

condemnation trial. What better source has the attorney for a re.\·ealing character

analysis of the defendant than the agent's contacts?

The subject owner is only one of a dozen or so property owners this agent has

dealt with in the immediate area. The feelings and responses of the other owners are

also at the agent's finger tips. Their fears, apprehensions, questions and doubts that

arose over the department's proposed construction may be pertinent in a later trial.

Again, in this phase the only source the attorney has is the man who has been in the

field-the agent. It is this same agent who has been subject to all the questions, in·

terrogations and remarks of the neighborhood. He has been the representative of the

department in the district, and even though the appraisers may meet the property owners,

they often have been advised because of department policy or the attorney's request .

not to discuss the case with the defendants.

Another aspect which will strengthen the department's case is a complete knowledge

of the physical side of the neighborhood. The agent is intimately familiar with the

recent construction, the local landmarks, such as churches, historical buildings, etc.,_ the

location. of schools and playgrounds, the traffic flow, the growth pattern, the public

transportation, the available shopping facilities, and the general neighborhood trend.

Having worked the area for weeks, perhaps months, eaten his meals there, driven

through and around the area constantly, the neighborhood has become a second home

to the right.of-way man.

Field Inspections

Every attorney will want to make at least one field trip to inspect the subject

property personally, Guided by the right.of.way agent, this can be a most rewarding

experience, for the agent can readily point out how the proposed construction will

affect both the general neighborhood and the subject property. The effect of cuts, grades,

slopes, bridges and underpasses can be amplified on. Recent sales, listings, and State

purchases can be shown the attorney. In the case of partial takings, the field inspection

is of particular value and importance. Attempting to visualize the effects of construc­

tion in the office is often a hazardous and unrealistic undertaking. To be guided by

the most experienceq man in the department cannot help but afford the attorney an

advantage in trial. I
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I Policy Matters

In many departments the volume of condemnation cases is not sufficiently large

to permit the retention of a staff of attorneys specializing in condemnation matters.

These organizations must then accept the services of an attorney who is assigned from

some other department and is not too familiar with either departmental policy or

condemnation proceedings.

In such a relationship the agent's contribution can be twofold. He can impart the

department policies and procedures to the attorney, as well as assist him in the many

pitfalls of condemnation work. Where such conditions exist it is the responsibility of both

the department and the agent assigned to see that the attorney receives all the assistance

that it is humanly possible to give.

Not all title information that is needed by the attorney can alw.i1Ys be found in a

title report. Often information in the right-of-way man's files can prove of help. Con­

ditions that do not appear of record, such as unrecorded deeds, leases, easements, etc.,

may have been uncovered by the agent in his many field contacts. Such information

must be transmitted to the attorney for him to be adequately prepared. Occasionally

too, a specific title search may be warranted, or a search of other public records such

as the voter registration, marriage and death records, might be needed, and this is

something a trained agent can readily do.

Special research in some specific field is sometimes required to have sufficient data

for court. Such an example would be the zoning history of a property, including the

petitions, record of hearings, rulings or variances granted. Again, this is a task that the

right-of-way man knows and can effectively perform.

An effective court presentation will require photographs, especially pictures taken

before construction. No one is in a better position to make a complete photographic

coverage of the property in question than the agent. He will also be of assistance in the

construction of any special models for court display, of map exhibits, charts and drawings.

Some organizations rely on outside appraisal work entirely. Here is a case of non­

departmental men attempting to appraise property for the State without the background

and pool of information available to the staff appraiser. The right-of-way man can assist

the fee appraiser with information as to the policies and findings of his department, and

this is especially true of severance damage cases where a wealth of pertinent information

is usually available from the department.

It is customary to have several pre-trial conferences at the attorney's discretion. The

agent's presence at these conferences is vital. It is here that he can supplement his

written reports by oral observations and comments. It is here also that the unity is

welded between the right-of-way department, the legal department and the outside valua­

tion experts. By thrashing out mutual problems, exchanging ideas and opinions, and
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experiencing a trial run of the 'court proceedings that are to come, the final techniques

of effective court presentation are sharpened into a winning effort.

Actual Trial Assistance

The role the agent plays in the actual trial often depends, of course, on the policies

of his own department. Some readily use the agent as a valuation witness, believing that

a man trained by them, knowing all the facets of the business, can better present the case,

Some departments still prefer to use only independent appraiser witnesses "..ho are in

business for themselves but do mostly governmental work. Even with the use of the

independent witness the agent plays the strong role of liaison man between the inde­

pendent witnesses, his own department and the legal department.

A third group of organizations uses, both the agent and the independent witness

for valuation testimony. One agent will be assigned a case along with an independent

appraiser. When the' ~gent is to be used as a valuation witness his preparation must be

as meticulous and painstaking as any independent witness, and perhaps more so. He

not only has the cumulative records and studies of his own organization to draw from,

but as stat~d before, a familiarity with the job itself, and perhaps even the parcel to be

appraised. His narrative appraisal report should be well written, complete in every

respect and fair-fair to the organization which employs him and fair to the owner

whose property is being condemned. All comparable sales used in his report should be

personally verified by him, and all valuation conclusions should be his, predicated on

the exhaustive study he has made of the property.

The agent's court room conduct must be exemplary. Courtesy, attentiveness, proper

attitude and conservative dress are basic requirements, along with the required educa­

tion and appraisal experience. Since he is a member of the condemning ~dy, his testi­

mony must appear as impartial as possible, carefully considered and well presented in

clear, confident voice.

Even in those organizations that still use independent witnesses for their valuation

testimony the right-of-way man may be called upon to testify as to his previous con­

tacts, offers and conversations with the defendant property owner. It is in such an assign­

ment as this that the carefully prepared, detailed diary the agent wrote a year ago will

pay dividends.

Many times the attorney will call the agent to the stand to refute some erroneous

claim of the property owner. If the agent is poised, well-armed, and confident he can

materially aid the State's case.

Additionally, some departments will have right-of-way men with engineering back­

grou,nds for use in trial proceedings. These agents may be used to give specific engi­

neering testimony on such matters as slopes, grades, sight distances, results of compaction

tests, drainage problems, etc. Since highway, departments deal in engineering matters, a
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considerable time saving of staff engineers can be realized by sparing them the task of

preparing for court by substituting a qualified right-of-way man.

The agent may never be called upon for direct testimony, yet may still be of tre­

mendous help to his attorney by remaining at the counsel table during the trial. By

being present, and listening to the testimony of the opposing witnesses, he can instantly

pick up any flaws, misstatements or weaknesses in their presentation and pass these im­

mediately on to the State's attorney. Information known only to the agent, such as other

purchases made by his department in the area, may be needed during the course of the

trial, and in these circumstances the attorney need only turn and ask the agent.

As the trial proceeding progresses the attorney may quickly need some information

not available in court. A trained man who can leave the court, procure accurate informa­

tion with skill and dispatch regardless of the search required, is a definite asset.

Agent's Presence at Pre-trial Hearings

It is now common practice in all States whose court systems have adopted the pre­

trial hearing procedure to have the right-of-way agent present.

Right-of-way departments seldom delegate to their legal representatives the au­

thority to negotiate a settlement. The authority to settle at a figure above the appraisal

is vested in the right-of-way agent, not the attorney. During the pre-trial hearing, if a

reasonable and fair settlement is proposed the agent can authorize its acceptance. In

addition, many matters may arise at the hearing that only the agent has knowledge of,

and here again he can be of assistance.

Conclusion

One concluding contribution the agent can make which will help his own depart­

ment and the legal. department is writing a complete report of the trial. A synopsis of

this report can then be circulated to all the right-of-way men in the office to keep every

one informed and posted on recent court decisions affecting property in the area. This

record of trial should be a complete report of the court proceedings, giving the testi­

mony of the defendant's witnesses as well as the plaintiff's, and the claims and contentions

of both sides with the findings of the court, the number of days of trial, etc.

These records can then be analyzed to indicate any trend that is taking place, the

effectiveness of the witnesses, the cost of each trial, the spread that exists between

witnesses' testimony and jury reaction to certain types of cases.

So we· see the role of tlie right-of-way man in the condemnation process is a most

useful one. He is the cohesive force between the appraisers, the attorneys and his own

department. He is the sale member of a condemning team that has participated in the

entire process, starting from the initial contact with the property and ceasing only when ,-

the final judgment has been handed down.
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The agent's knowledge and skills should be utilized to the fullest extent. In

requesting condemnation, the right-of-way department should "follow through" and

make every effort to assist the legal department. Liaison must be exercised, and the

attorney must not be left to fend for himself, or to repeat much of the spade work that

has already been done by the right-of-way department. The right-of-way agent's fund

of knowledge should be tapped so that teamwork may exist and cohesive support be

achieved.
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CHAPTER 10

Highway Access*

INTRODUCTION

A good highway system must serve two functions. It must serve the landowners

or occupiers of a particular area by providing a means of local access and travel.

Secondly, it must provide an adequate network for longer distances or through traffic.

Before the widespread use of the automobile, the second Junction involving

through traffic, was relatively unimportant. Roads were needed mainly by local

residents to get to the county seat and by farmers to get to market. Today, while

roads must still be built and maintained to serve this local function, the increased

mobility of the population has elevated the importance of providing highways to

serve through traffic as well as local service.

Since conventional highways were primarily constructed to serve local traffic

rather than through traffic, the many intersecting public roads and private driveways

made travel not only hazardous, but annoyingly time-conswning and uneconomical.

Thus, a specially designed highway with a limited nwnber of planned access points

became necessary,

The terms, limited-access highway, controlled-access highway, expressway, express

highway, access highway, throughway, parkway, freeway, and others have been applied

to this specially designed highway. In this analysis, the term expressway will be used

to denote this modern type of facility, and the terms parkway and freeway will be

used to refer to certain types of expressways,l

Perhaps the most obvious need for expressways is to expedite traffic movement.

Nwnerous grad~ intersections slow down traffic considerably, and the many turning

movements on conventional highways greatly reduce their carrying capacity. Driving on

such highways is not only wearing on the motorist's nerves, but on his vehicle as well.

It results in a waste of time, energy, gasoline, rubber and steel.

Expressways are more economical from the taxpayer's point of view also. Many

of the conventional highways have become functionally obsolete in some cases solely

or largely because of the lack of access control. They are incapable of handling the

present traffic load, necessitating expensive relocations and the construction of new

highways to meet traffic demands.

• Adapted from Highway Research Board Special Report 26, "Expressway Law, An Analysis," 19H.
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Expressways are needed in the interests of conservation. The most valuable national

resource of any nation is its human beings. Last year (1961) 38,000 persons lost their

lives on the highway, and many thousands of others were injured.- Many of these

accidents occurred at intersections. This factor assumes special importance in view of the

fact that highways with full control of access were found to have an average of 2.4

fatalities per 100 million vehicle miles, whereas the fatality ratio on those highways

with no control of access was 5.2. In other words, the highway designed with full

control of access has been fowld to be over twice as safe in terms of fatalities as a

highway without control of access.

The construction of expressways may decrease traffic hazards not only on the

e>'''pressways themselves, because of the fewer number of intersections, but on con­

ventional highways as well, by relieving traffic congestion.

Expressways are important not only from the point of view of the safety of

individuals, but as an aid in the preservation 0"£ the' nation. At a time of national

emergency, an adequate highway· system is a necessity for defense purposes and for

survival.

The contemporary high standard of living, which has enabled a large percentage

of Americans to own automobiles, coupled with the fact that everybody has more and

more leisure time, has made the tourist activity an increasingly important one. A

well-designed expressway may make it possible for people to travel greater distances in

a shorter period of time and also appeal to the esthetic sense.

In order to preserve the controll.ed access feature on the Interstate System, Title

23, U.s.c., Section 112 of the 1956 act provides in part:

All agreements between the Secretary of Commerce and the State highway
department for the construction of projects on the Interstate System shall
contain a clause providing that the State will not add any points of access to,
ar exit from, the project in addition to those approved by the Secretary in the
plans. for. such project, without the prior approval of the Secretary. Such
agreements shall also contain a clause providing that the State will not
permit automotive service stations or other commercial establishments for
serving motor vehicle users to be constructed or located on the rights-of-way
of the Interstate System.

The engineering aspects of the expressway have already been developed to an

advanced stage, both from the standpoint of geometric design and operational features.

It is important that a good legal framework be also developed to provide the sharpest

tools possible for the important expressway programs now underway as well as for

those contemplated for the future.

Although the expressway as a highway facility is a comparatively new creation, it

is basically a product of evolution. The concept of controlling access is not a new

one. There was some regulation of access to highways long before the first modern

expressway was constructed. For example, access has been limited to one direction only
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(one-way traffic) and restnctlOns as to the nature and number of private driveways

have been imposed. The median strip on a divided highway has been another early

form of limitation on access.

Thus, it is necessary to look to the corrunon law to ascertain to what extent access

to a highway could be controlled. Or to look at the question from the abutting

property owner's point of view, what special rights does he have in the highway and

to what extent are these rights protected? It is but logical, then, for the first portion

of this chapter to deal with the corrunon law relating to the protection of and restric­

tions on the rights of the abutting owner prior to the construction of modern express­

ways.

The second portion of this chapter is an analysis of the statutory law in

existence at the present time. Because the expressway is a specially-designed highway,

important special legal implications concerning it exist. Since 1937, all of the States

have enacted specific legislation to deal with the special problems of the expressway.

The scope of inquiry into the statutes was necessarily limited to those sections

which specifically ~ertain to expressways. Consequently, in some cases, where a

State's expressway~w does not cover a particular situation, the general highway law

may be applicable, although' it is not indicated in this report. In the absence of a

judicial decision so stating, a determination that a provision 10 the general highway

code applies to expressways would be speculative, at best.

THE COMMON LAW BACKGROUND
v

The study of the common law prior to the era of modern expressways is of more

than mere historical interest. It is necessary to ascertain the extent of the rights of

the abutting property owner or occupant in the conventional highway, in order to

find out how far the highway authorities may go toward creating a highway with

control of access. Important legal questions may be raised in connection with the creation

of an expressway. For example, how mayan abutter be prevented from coming directly

onto the expressway? To what extent must an abutting owner be compensated for loss

of this right to come onto the highway?

In the field of highway law, as in every area of the law, the major objective is

effectively to balance the conflicting public and private interests involved. What

interests are involved in the establishment of an expressway? In general, the major

interest groups are as'f?IIows:

(1) The government has as one of its fundamental functions the responsibility

of constructing and maintaining the highway system. It is the duty of the

legislature to provide for the, best possible highway system which is adapted

to the needs of the times at tHe least expense to the taxpayer and the highway

user. At the present time, heavy high-speed traffic has created a demand for
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may not be completely deprived of all ingress to and egress from his property.

Vehicular access may be prohibited from the front of the property if there is access

another way. Or if that is not possible, vehicular access may be restricted to the

hours of least traffic congestion. The rules and regulations must be reasonable, balancing

the public safety with individual interest.ls

As has been suggested, access may be regulated to some extent under the police

power. On the other hand, the power of government to deny access altogether is

limited by the constitutional requirement that compensation be paid for the taking (and

in some States, the damaging) of property.H

As has been indicated, the courts have considered the right of access to be a

property right appurtenant to the land abutting the highway. As the Kentucky

Supreme Court has phrased it:

The private right of the lot-owner in the adjacent street being conceded
to be property, such appropriation or obstruction of the street as deprives
him of its reasonable use deprives him to that extent of his property,
and no reason is perceived why this species of property can be taken without
just compensation rather than any other. 15

An examination of the judicial decisions wherein the abutter has claimed compen­

sation on constitutional grounds reveals that the courts are substantially in agreement

as to the rules of law which apply, though there is some variation among the jurisdic­

tions as to its application to particular fact situations.

Before an abutter is entitled to compensation for the impairment of his access

rights, he must show that he suffers a special injury, differing in kind and not

merely in degree from that suffered by the public in generaJ.18 The abutter is generally

not entitled to compensation if the obstruction of his access merely causes him inconven­

ience or requires, him to reach the system of highways by a more circuitous route.

For example, where an abutter was compelled to travel .one block further 10 one

direction and two blocks in the other because of a highway improvement, it was

held that he suffered only inconvenience and was not entitled to compensationY

The theory is that the public's interest in the road as an artery of travel is superior

to the abutter's interest, and mere inconvenience to the abutter is not compensable.

The abutter is not entitled to access at all points of his property, and as long as a

suitable means of access is left him, he has suffered no legal injury.ls But in cases

where the obstruction deprived the abutter of a "suitable" means of access'9 or where

impairment of access resulted in loss in value of the property,20 the abutter has been

awarded compensation. In such situations, the abutter is deemed to have suffered a

special injury differing from that suffered by the general public.21 Of course, where

all access is completely cut off and the owner is left landlocked, the abutter must

be compensated since this is a taking of the property right of access. 22
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It has been held that if the property abuts the street, but does not abut the

obstructed or vacated portion thereof, the abutter is not entitled to recover, the theory

being that he has suffered no special injury differing from that suffered by the general

public.23 (See Fig. 1.)

On the other hand, there have been cases in which the property did not abut the

vacated portion of the street and the owner was allowed compensation. The theory in

these instances has been that the test is not whether the property abuts the vacated

portion, but whether or not the owner has suffered a peculiar injury by being forced

to use a dangerous route" or whether the property was left in a cui·de-lac, impairing

the value of the property.23 The Oklahoma court summed up the situations in which

the landowner suffers special injury in the case of Siegenthaler v. Newtol1:26

1. Where the obstruction is in front of the abutting owner's 'property.
2. Where the obstruction, although not in front of the owner's property, is in

such proximity that the use and enjoyment of his property is destroyed or
greatly interfered with and the value of the property is thereby impaired.

3. Where the obstruction is not on the highway that abuts the owner's property
but on a highway which is the only means of ingress and egress.

To allow compensation whenever the property is left in a ful-de-Jac ipso facto

does not seem consistent with the principle that circuity of travel and inconvenience

are not compensable. Access is obstructed in only one direction in a cul-de-Iac and

causes the owner to travel, in many instances, no more than a block further. (See

Fig. 2.)

However, some courts have awarded the property owner compensation for his

land being placed in a c"I·de,sdc on the theory that he is entitled to access in both

directions. 21 In other instances, the courts have held that a propP.rty owner in a c"I-de-lac

is entitled to compensation if he suffers special injury through the material impair­

ment of his right of ingress and egress. 28

In the famous California case, Bacich v. Board of Control of Califomia,29 the

plaintiff owned property on a street between two parallel streets. (See Fig. 3.) He thus

had access from his property to either street. One of the parallel streets was closed.

Although the plaintiff's property did not abut the closed crossing and he still had access
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Figure 1. If property abuts the street but does
or vacated section, access has not been impaired.
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Figure 2. The courts are frequently
confronted with the problem of whether
to allow compensation for the creation of
a clil·de·sac or dead.ending of existing
streets.

Bryon' St,u'

Figure 3. The location of the prop·
erty involved in the Baeieh case. Formerly
the plaintiff had an outlet via both
Bryant and Harrison Streets but now can
use only Bryant Street. The grade of
Harrison Street was lowered 50 feet.
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to the other, he was awarded damages. In other words, the California court considered

that the easement of access extends in both directions to the next intersecting street.

A dissenting opinion thought that the court was repudiating the rule that circuity

of travel is not compensable. On the same theory, the propert)' owner in the situation

diagrammed in Figure 4 was allowed compensation. 30

However, circuity of travel beyond an intersecting street is deemed by the courts

not to be compensable. In the illustration in Figure 5 the property owners were not

allowed damages since it was not a elil·de·Jac situation-they were not deprilled of

access in one direction, but the route was merely less convenient. 31

Although it has been held that abutters in a elil·de·sac are entitled to compensation

for loss of access, the better rule would seem to be that as long as the abutter still has

access to the city street system he suffers only the inconvenience of more circuitous

travel-an injury differing only in degree from that suffered by the general public­

and is not entitled to compensation. 82 There is little reason to treat the cul·de·sac situa­

tion any differently from the other situations which cause more circuitous travel.

I I I I
em""'"''''

Figure 4. The Beals case in Cali·
fornia. Recovery was permitted the prop­
erty owner because of the resulting
cu/·de-sac.
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In many residential subdivisions cul-de-JacJ are deliberately incorporated into the

design, for reasons of safety and general amenities of living. 3s

Air, Light and View

Although we are primarily concerned with access rights in connection with express­

way law, the companion rights of air, light and view are also important, particularly in

connection with grade separations or the raising or lowering of the grade. The prox­

imity of an expressway to structures and buildings in congested urban areas also involves

these rights. The rights of an abutter to air, light and view to and from the highway

have been recognized by many courts as easements of property rights which "run with

the land." For example, in a court case where a hotel owner sought to enjoin the

construction of a large theater marquee below him because it obstructed air, light and

view, an injunction was granted the hotel owner on the theory that an abutting owner

has an easement of air, light and view over a highway as well as an easement of access. H

There has been much litigation involving the construction of elevated railroads

causing injury to the abutter's easement of air, light, view and access. S6

In a New York case, the plaintiff claimed compensation for damage to his rights :

of access, light and air and for invasion of privacy in the upper stories. It was held

that he was entitled to compensation; that in addition to the right of passage, which the

plaintiff had as one of the public, the plaintiff had other special rights-the rights of

access, light and air, which were appurtenant to his lot. The court said that these were

property rights within the meaning of the constitution. 36

There is authority to the effect, however, that interference with air, light and view

are only consequential damages when caused by some public improvement and such

interference does not amount to a constitutional taking of propertyS1 or that only the

property owner who abuts the o.bstructed part is entitled to compensation.s8

The abutter's right of access arose because the primary function of the early

roads was land service-i.e., to afford access to and from adjacent lands. It might be

argued that this function of access does not afford a proper basis to give rise to the

rights of light, air and view; that the function of the roads was merely to provide

access and nothing more.

What kind of property right is the right of view? May it be bought and sold

separately from the land or is it merely incidental to the use of the land? This question

becomes important in relation to billboard control along expressways or any other kind

of highway, for that matter.

It has been held that the easement of view is limited to the right appurtenant to

a particular parcel of land. In 1943, a Vermont advertising corporation claimed that

a statute iregulating billboards was unconstitutional in that it deprived the corporation

of property without due process of law. The court held, however, that the right of
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view includes the right to display only goods or advertising matter which pertains to

the business conducted thereon and the right cannot be transferred for general commer­

cial use. 30

Typical Situations Involved In the Creation of an Expressway

In light of the foregoing discussion of the relation of the rights of the abutter to

the power of the government to control and regulate such rights, let us examine typical

situations which might ari~e in connection with the creation of an expressway. In general,

an expressway may be established in two ways-by construction on an entirely new

right-oE-way or by designating an existing highway as an expressway and improving

it to expressway standards.

Where a new rigbt-oj-way is med - The rights of access, air, view and light in

a conventional highway spring into existence because ·'the conventional highway is

designed to serve the abutting landowner. Since an expressway is designed primarily

to serve through arterial traffic and not the abutter, the very reason for these rights to

accrue does not exist. Where an expressway is constructed on a new right-of-way, no

rights pre,·iously existed, so nothing has been taken away. The courts have held that

the abutter is not entitled to compensation for a right he never had. 40 Thus, where

no land or improvement is taken, the abutting owner is entitled to no compensation.

(See Fig. 6.)

The same reasoning applies where part of the abutter·s land is taken. The abutter

is nor entitled to compensation for the failure to give him access to the expressway.

(See Fig. 7.)

The situations in these two illustrations differ little except for the fact that in the

second case part of the abutter·s land is taken. Since the highway is on a new location,

no right of access existed prior to construction so there is no loss of access to be com­

pensated for. In either case, access rights do 110t become vested in the abutter at any

time.

mmn Lend tatl,n
Ulllill for upr",wOJ

Figure 6. The courts are saying that
abutting property is not entitled to com­
pensation for access rights under these
physical circumstances.

Figure 7. In this instance too, the
judiciary has said no compensation is due
the abutter for failure to give him direct
access. He is paid, of course, for the land
taken and damages to the remainder, if
any.
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Figure 8. Here again, no access rights accrue to the abutter, because
an expressway on a new location is involved, but compensation for land taken
muse be made and heavy severance damages to the remainder would seem to
be involved in this instance.

The same reasoning is followed in situations where property is severed by a new

right-of-way. (See Fig. 8.) The abutter is not entitled to compensation for lack of

direct access. 41 In this situation, however, the fact that the property is severed with,
no direct access between the two parts of the land may materially impair the value

of the remaining land not taken.42 The general rule in measuring damages where land

is taken for highway purposes is the current market value of the land taken plus

the injury to the remainder, or the difference in the value of the land before and

after taking. 4S

Even though an expressway is constructed on a new location, it iis: poJSibl~ th'at
.! i I .

previously.existing access is cut off from part of the land. (See Fig. 9.) ;1£ the;abutter is
, ;'. j !. : '

thereby left without reasonable means of access to the general highway. sy.stem, he is ,
, I I , II ' .. , I

being deprived of property and is entitled to compensation. ; :; . I ; .. i :...
. . : ~. I I

W here an existing highway is converted into an expressway - .Where ~he whole

or a part of an existing conventio~al highway is converted into an expressway, existing

access rights often must be acquired by the highway department. In such cases, (Figs,

10 and 11) even though no land is taken, access to the old highway may be cut off in

whole or in part. If the landowner is left without reasonable access to the general

highway system, he has a constitutional right to compensation. The value of the

access which the landowner in Figure 11 had to the old highway would probably be

Dc
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Figure 9. The expressway interferes with and obviously cuts off pre­
existing access from the remaining land to the county road; it may even be
land-locked. Compensation, in some form, must be made for injury to
such access.
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figure II, Access to the new ~ress­

way must be acquired from the abutting
lands where the abutter is deprived of
access. Compensation for these access
rights will probably be much more sub­
stantial than in the previous illustration
(Fig, 10).

Acee" dOh" h....
need to be aCQUired

EliUinO rood

Abutter

Figure 10. An existing conventional
highway is converted to one of express­
way design, If the abutter is deprived of
access, his access rights must be acquired.

much greater than that involved in the case in Figure 10; but the legal principles involved

would be the same, since no land is taken in either case. Access rights must be acquired

and paid for in both instances.

Where part of the abutter's land is taken (Figs. 12 and 13) and the abutter no

longer has reasonable access to the system of highways, he must be paid for the loss of

access as well as for the land taken for expressway right-oi-way and damages to his

remainder. In the situation shown in Figure 13, as in Figure 11, the value of the right

of highway access would probably be greater. The denial of access might also be

reflected in the damage to the 'remaining land not taken.

Conclusions

The judicial decisions clearly indicate that all access cannot be completely denied

without compensating the abutter. Even: the most liberal interpretation of the police

power has not allowed this, However, since the general rule is that circuity of travel

and mere inconvenience of access are not compensable, it is possible that all direct

access to an expressway could be denied without payment if the abutter has reason­

able indirect access by means of another highway or frontage road. The reasoning

applies only where the right of access is considered to be a right of reasonable ingress

and egress to the general highway system. Naturally, the cost of access regulation

achieved via the police power is much less than the cost of purchase or condemnation

of access rights.

;' However, the regulation of access under the police power does not work an undue

hardship on the abutter, since his main concern is to have reasonable access to the gen­

eral highway ~ystem, which the law assures him, and not to receive a windfall benefit

at the taxpayer's expense. The regulation of access may cause inconvenience to the
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Figure 12. A portion of the abutter's
property is taken for expressway right-of­
way, which incorporates a pre-existing
county highway as well. Access rights
must be acquired and paid for in this
instance unless the abutter has reasonable
access by way of other public' roads or
streets.
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Figure 13. Essentially the same situa­
tion exists here as in Figure 12, except
that access rights may concern a larger
abutting frontage and severance damage
might be involved.
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abutter by forcing him to take a more circuitous route, but some inconvenience to

the individual may be justified in the public interest, when better and safer facilities for:

travel are sought to be provided at reasonable cost.

THE STATUTES

. Although the common law may grow and develop to meet the problems of

changing times, to a great extent the hands of the judges are bound by precedent

and if a new problem arises, frequently they can do nothing but apply the old rules

of law. If the old law is inadequate, it is within the province of the legislature

to change or clarify it.

V/ The Sta,te legislatures have generally thought that the common law principles

relating to the control of highway access were insufficient to meet all the problems

which aris~ in connection with expressways, and that new legal tools in the form of

statutes we~e needed. Even though special legislation may not have been absolutely

necessary in some of the States, it was perhaps felt that it was safer to enact a

statute than to risk an adverse decision by the court. Also, certain other problems

arising out of modern highway improvement, such as providing for roadside services,

intergovernmental arrangements, local consent, and special traffic regulations for express­

ways, may merit statutory consideration.

In addition to the general provisions found in all types of legislation, such as

"Separability or Severability," "Designation of Terms and Definitions," and "Declaration

of Legislative Purpose," legislative provisions for expressways generally fall into the

following categories: .
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Governmental Unit Authorized to Construct or Designate Expressways

Expressway statutes generally specifically delegate the authority to plan, establish,

improve, regulate, vacate and maintain such highways to the appropriate highway

authorities so there is no doubt who is responsible for establishing and maintaining the

expressway system. Many States have also given the authority to establish and maintain

such modern highways to the county, city, town or village highway authorities within
their respective jurisdictions, as well as to the State highway department.

General Extent and Limitation of Aurhority

Legislative standard for exercising administrative au/hol'ity A general rule of

administrative law is that in delegating authority to an administrative agency, a sufficient

standard for the exercise of the authority must be spelled out by the legislature.

Otherwise, the act may be held to be an unconstitutional delegation of arbitrary power.

Such standards to guide highway officials in establishing expressways have been embodied

in a number of expressway statutes. The standards are usually in broad terms so as

not to restrict unnecessarily the legitimate activities of highway authorities. In general,

they authorize the highway agency to act when traffic conditions, present or future,

justify expressway facilities. Their inclusion in the law is based on the premise that

legislative authority may not be delegated to an administrative agency without appro­

priate ground rules; otherwise such delegation may be construed as unconstitutional by

the courts.

Intergovemmental agreements - Because of the complex nature of the high­

way systems, it is frequently impractical to establish an expressway without some kind

of cooperation among several units of government. Accordingl)', highway authorities

in the majority of the States are specially authorized in the expressway statute to

cooperate and enter into agreements wit.h the Federal Government and with any Federal,

State, or local agency, in order to facilitate the construction and maintenance of express­

ways. Such intergovernmental agreements include preliminary planning, financing,

acquisition of land, construction, maintenance, operation, policing and traffic control.

Requirement of cOl/sent of local governments An expressway may make

drastic changes in traffic and land use patterns in cities and villages, thereby sub­

stantially affecting the life of the inhabitants. In order to preserve the interests of a

municipality in its local streets, many States have subjected the action of the State

highway administrative agency to the consent of the local governing authority having

jurisdiction over the public highway in question. Generally, whatever local consent

r~uirements, if any, may now exist in a particular State may be rr).ade applicable to

the expressway program.
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Provisions Relating to the Construction of Expressway Projects

Designation of both old and new roads as expreJIways - If the authority to

create an expressway is limited to the construction on new location only, an entirely new

right-of-way would have to be acquired for each expressway. However, it is sometimes

more practical to convert an existing road or a portion thereof into an expressway, and

somettmes this is the only feasible course from an engineering point of view. The

expressway statutes of many States give the highway authorities the power to control

access on existing highways as well as on new highways on new locations.

Elimination of intersections and railroad grade croJIings - When an express­

way on a new location is constructed or an existing highway is converted into an

expressway, some provision must be made for prohibiting or eliminating railroad grade

crossings and highway intersections at grade with other existing highways which are

not made a part of the expressway facility. The elimination of an intersection at grade

might be accomplished either by closing off the intersection entirely, constructing an

underpass or overpass, by a separation structure, or substituting a loop street or frontage

road allowing access to the expressway at a different point. Highway authorities are

generally empowered to eliminate these hazardous intersections; also, in many cases,

the law requires the consent of appropriate highway authorities before any new street

may intersect an expressway at grade, thus protecting the facility for the purpose in­

tended. As previously stated, section 112 of the Federal-Aid Highway Act of 1956,

Title 23 U.S.c., provides that all agreements between the Secretary of Commerce and

the State highway department for the construction of projects on the Interstate System

shall contain a clause providing that the State will not add any points of access

to, or exits from, the project, in' addition to those approved by the Secretary.

Frolltage roads - Although an expressway is primarily designed for through

traffic, the adjacent areas cannot be completely cut off from the expressway, particularly

where such development is reasonably intense. The cost of acquiring the necessary

propert~ and property rights for the construction of the project might be greater

if the adjacent area were completely deprived of both direct and indirect access, unless

the expressway is established on new location. As an alternative, many of the States

have provided by statute for the construction of frontage roads to provide access to

adjacent property. Frontage or service roads or streets are local roads or streets designed

to serve abutting owners and adjacent areas by providing a designed means of getting to

and from the expressways.

The desirability of specific statutory legislation authorizing the closing of an

existing road at its intersection with the expressway is illustrated by two recent court

decisions. In one, the court held that the highway department did not have the

authority to vacate or close intersecting highways since there was nothing in the
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expressway statute specifically authorizing such action." In the other, the court noted

that the State's expressway law specifically provided for the closing of an intersecting

road, and for this reason it was not necessary for the highway department to resort
to the general street-closing procedure.45

When a frontage road is constructed to provide access where direct access has

been cut off, there is some question as to whether the abutting landowner is entitled to

compensation for impairment of his access, particularly where he or visitors (or

customers) seeking access to his property may be required to travel' a considerable

distance to gain entrance to or exit from the main traveled roadway. Although

circuity of travel is not ordinarily considered compensable, some of the courts have

taken the view that the placing of an abutting owner on a frontage road could result

in sufficient impairment of his access to constitute an actual taking of his property. At

the present time, analysis of court decisions handed down in a number of States

indicate that each case is being decided on the merits.46

DeJ;gn It is axiomatic that not all expressways should be of exactly the same

design. For example, an expressway may be designed to serve all types of vehicular

traffic or only noncommercial traffic. Controlled access highways may then be either

freeways or parkways. Provision has been made in the several statutes for the

establishment of different types of expressways to accommodate different traffic and

land use needs. If an expressway is defined as a highway with either full or partial control

of access, as a number are, further opportunity is provided for relating the design to

traffic and land use requirements,

In addition, many States have explicit design prOVISIOns Ifi their expressway

laws which authorize the highway authorities to design the facility so as to best

serve traffic needs, and to divide the facility into separate roadways with physical

separations. Provisions relating to the elimination of intersections and the construction

of frontage or service roads also imply design features.

Acquisition of Property

More than half of the States have special provisions in their controlled-access or

expressway legislation for acquiring property, Although there is some question as

to whether such provisions are needed, since the highway authorities are already

authorized to acquire land for highway purposes in the general highway law, authority

to acquire the rights of access, air, light, and view is peculiarly necessary in the

construction of' expressways, since these rights cannot be completely extinguished

under the police power. Also, a special property acquisition section might expedite the

construction of these facilities. The most common elements of the acquisition provisions
. I

for expressways are as follows:
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expressway, the best route may be one that requires the acquisition of land already

in public ownership. Since it might prove very impractical and uneconomical if the

highway authorities were allowed to acquire only private property, the majority of the

States have included in their expressway statutes the power to acquire public, as

well as privately-owned property.

Methods of acquiring property - The authority to acquire property for public

use by eminent domain is inherent in sovereignty. The constitution and statutes of a

particular jurisdiction generally spell out for what purposes and in what manner this

power may be exercised. Thus, the constitution and statutes may be said to provide

limitations or restrictions on an otherwise unlimited power of eminent domain.

The situation prior to the enactment of any expressway legislation was, in general,

that compensation must be paid for the taking (and in some States, the damaging) of

property for public use. This requirement is found in the due proce~s clauses of the

Federal and State constitutions. In every State, the highway authorities are authorized

to acquire property for highway purposes, either by constitutional provision or by

statute. Thus, the highway authorities' general authority is limited to "highway

purposes" and compensation has to be paid for property acquired by condemnation.

The questions which arise in connection with expressways are: (1) Does the

authority to acquire property include the authority to acquire rights of access, air, light

and view? (2) Was the authorization to acquire property for highway purposes

meant ~o include the authority to acquire property for expressways? That is, may the

highway authorities acquire property for expressways in the same manner that they

acquire property for conventional highways? It might be contended that only the

conventional highway was thought of at the time this authorization was granted; since

the authorization is in the nature of a limitation, it might be contended that the

intent was to limit the authority to conventional highways.

The most common prov,ision stipulating the means by which property may be

acquired is to the effect that the authorities may acquire property by gift, devise,

purchase or condemnation in the same manner as now authorized by law.

Authority to acquire a fee simple title Although the general highway laws

of the States frequently authorize the highway department to acquire a fee simple

interest in property for highways, it is possible that, in the absence of special statutory

authority, the courts might hold that the fee simple provision applies only to the

conventional highways, since expressways were not considered by the legislatures at

the time the general highway statutes were passed.

Additionally, the expressway is a creature diiIering substantially from a highway

of conventional design, Its very nature presumes a greater degree of control than is

involved with ordinary highways. Apparently many State legislatures have felt that such
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necessary control can be achieved only through the acquisition of a greater type of

property ownership than merely an easement, and have specifically authorized the

highway departments to acquire, in appropriate instances, a fee simple interest in

property for expressways. Acquisition of full title to property is considered by many

States as the most effective way to exercise the kind of controls needed for highways of

modern design.

Authority to acquire rights of access, air, light al1d view In general the rights

of access, air, light and view are controlled, within certain limitations, either by

regulation' under the State police power and without compensation to the abutter, or

by acquiring such rights. through purchase or condemnation on payment of just

compensation to the abutter.

An existing highway might be converted into an expressway by regulating, rather

than acquiring:' access rights. Courts have said that mere circUity of travel is not

compensable; and so long as an abutter has a reasonable means of access to the highway

system, he is not entitled to compensation under the constitution.

On the other hand, in the process of laying out an expressway, the hardship to a

particular abutter may be so great that the courtS find it amounts to more than a mere

regulation of access (or of air, light or view), and that it amounts to deprivation of

property for which the constitution requires the payment of just compensation. In such

a situation, if the authorities do not have the power to purchase or condemn these

rights, the expressway plans would be thwarted. For this reason, specific provision

. for acquiring such rights and for compensating the abutter for his loss of property is

included in the expressway statutes.

It might be repeated here that when an expressway is constructed on a new

location, it is generally held that no rights of access accrue to the abutting owner.47

Since no rights of access previously existed, nothing is taken from the landowner so the

State need not pay compensation. However, in order to prevent these rights from

arising, the highway must be designated as a controlled-access highway at the time of

acquiring the right-of.way.

Authority to acquire land in addition to immediate right-ol-way needs In the

interest of economy, some of the State legislature have authorized the highway

departments to acquire land in excess of immediate right-of-way needs. If the highway

departments are authorized to acquire only a sufficient amount of property for

immediate right-of-way needs, the acquisition of additional land for highway improve­

ments at a later date may be vety costly to the taxpayer. For example, increased traffic in

the future may make necessary an additional lane, but as a result of local economic

conditions, the value of the land may haie gone up considerably since the time of the

original acquisition of the expressway right-of-way. For this reason. the statutes
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of a number of States provide for acquisition of property for "present or future highway

needs," as discussed in chapter 41.

When a parcel of property is severed by an expressway, the value of the taking

and the damage to the remainder of the property not taken may be as great as

the total value of the entire parcel. If access to part of the property is cut off

completely, the portion that is thus landlocked may be rendered completely useless and

worthless. Consequently it would be more economical for the highway authorities to

acquire the whole parcel of land. To provide for this contingency, the majority of

the States have included provisions in their expressway law to the effect that highway

departments may acquire an entire lot, block or tract of land, if the interest of the

public would be best served thereby, even though the entire amount is not needed

for the right-of-way proper.

To demonstrate the effect of these statutory provisions, the following discussion

and illustrations may be helpful:

In Figure 14, B's land is severed by the expressway right-of-way. If the triangular

parcels on either side of the right.of-way are thereby rendered practically useless,:

the cost to the States may be as great if they pay severance damages as it would be if

they acquired all of B's property. None of A's land is presently needed for the

expressway right-of-way. However,· the rate of increase in volume of traffic indicates

that it will be necessary to acquire ·land adjacent to the presently-needed right-of-way

five years from now, which will necessitate acquiring part of A's property, as indicated.

The cost to the States five years from now may be much greater than at present, if the

value of A's property responds to the superior highway improvement· provided, as

it is likely to do, or if there continues to be a rising land market.

To summarize. the illustrations: (1) If the statute authorizes only acquisition

of land for present expressway right-of-way, the· shaded area shown in Figure 15

POful A

-- AiOht.ot.woy tor futur,
__ ••preuwoy imptov.m,n'

Figure 14. An illustration of the usefulness of having the legal authority
to acquire an entire lot or tract of land in special cases where remnants or
severance damages are involved.
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Figure 15. Where right-of-way can

be acquired only for immediate needs for
expressway right-of-way.

Figure 16. Statutory authority to ac­
quire land for both present and future
needs.

, , could be acquired. (2) If the statute authorizes acquisition for present and future

right-of-way, the shaded area in Figure 16 could be acquired. (3) If the statute

authorizes the acquisition of an entire parcel of land if it would be more economical

to do so, the shaded area in Figure 17 could be acquired. (4) If the statute authorizes

both (2) and (3) above, the shaded area shown in Figure 18 could be acquired.

Provisions Relating to the Use of the Project

In general, there are two types of legislative provisions relating to the use of the

project, designed to preserve the controlled-access features of expressways: (1) Pro­

visions which deny or limit access, applying to all users of the facility, including the

abutting owners, and (2) provisions regulating traffic on the expressway.

ProviJionJ denying or limiting acee!J - A large number of States specifically

provide for denying or limiting access to ensure that no new rights of access, air, light

or view shall accrue to an abutter and destroy the controlled-access nature of the

expressway. Generally, these statutes provide that no person shall have any right

.\

\

A

llIII Land O\Ithoriud
to b. oequir.d

,
Figure 17. Authority to acqwre an

entire parcel of land.

...
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Figure 18. Authority to acquire land
for both present and future needs and
authority to acquire an entire parcel of
land.
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of ingress or egress to, from or across the controlled-access facility to or from abuttlOg

land, except at designated points at which access may be permitted, upon sudl terms

and conditions as may be specified from time to time. It should be noted that this

provision applies to all persons-travelers, abutter, invitees, licensees and others­

so that it constitutes, in effect, both a traffic regulation and a specific denial of access

to abutting land.

Some of the States also have provisions authorizing the highway departments

to provide a crossing when land is severed by an expressway. Generally, these designated

crossings are effective only as long as the two parcels are under one ownership. If the

owner sells one parcel, he loses his rights with respect to the crossing. In some

cases, the use for which the crossing is provided is also specified, for farm purposes, [or

example, or for a one-family residence. Such a qualification could serve to prevent

a more intensive use of the crossing in the future, if, for instance, the use of the,
abutting land was converted to an apartment development. <8

Traffic regulation! - It is axiomatic that traffic regulations are necessary in

connection with the use of all highways, in order to minimize traffic accidents and

promote the most efficient operations of the facilities. Motorists are not permitted to

drive in any direction on any lane they please or drive at any speed they wish, even

on a conventional highway. The regulation of the conduct of the highway user has

long been considered necessary in the public interest.

More than half of the States have special provisions for the regulation of traffic

on expressways, either by spelling out specific regulations in the legislative enactment

or generally authorizing the highway department to regulate the use of the project. The

very nature. of an expressway, being a highway with controlled access, makes necessary

further regulation of its use. The two most common provisions at this time read as

follows:

(1) It is unlawful for any persons:

(a) to drive a vehicle over, upon, or across any curb, central traffic section,
or other separation or dividing line on controlled-access facility;

(b) to make a left turn or V-turn except through openings provided for that
purpose;

(c) to drive any vehicle except in the proper lane and to the right of the
central dividing curb or line;

(d) to drive any vehicle onto a controlled-access facility from a local service
road, except through an opening provided for that purpose.

(2) (a) No person shall drive onto or from any limited-access roadway except at
such entrances and exits as are established by public authority.

(b) The State highway department, the motor vehicle department, with the
approval of the governor, or local authorities may by ordinance with
respect to any controlled-access highway under their respective jurisdic­
tions prohibit the use of any such limited-access roadway by pedestrians,
bicycles, or other nonmotorized traffic or by motorcycles.
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State Highway Commission, 183 Miss. 741, 184 So. 814 (1938); Watson v. Chesapeake &
Ohio Ry. Co., 238 Ky. 31, 36 S.W.2d 641 (1931), on the right of view.
Hulbert v. Linzell, 167 Ohio St. 350, 148 N.E.2d 675 (1958).
Wuren v. Iowa State Highway Corumission, 250 Iowa 473, 93 N.W.2d 60 (1958).
For .. comprehe03ive discussion of this matter, see Covey, F,onlag~ RoadJ: To CompenU/I 0'

Nol 10 Comp~nJaJ~, Northwestern University Law Review, Vol. 56, NO.5, November-

December 1961, p. 587.
Case cited note 40 Jup,a.
It might be noted parenthetically that in the absence of such provIsions the courts have
upheld the highway departmenfs authority to (1) restrict access to a farm crossing (State v.
Wolfe, 80 Idaho 563, 335 P.2d 884 (1955), and (2) limit access to such traffic as would
be used by a one-family residence (State v. Superior Court, 47 Wash. 2d 335, 287 P.2d 494
( 1955) . On the other hand, where no comparable statutory provision existed, a U.S. court
held that an easement of access reserved by owners of agricultural property in connection
with a donation of land for the highway permitted access thereto from an apartment and
shopping center development constructed by subsequent owners (United States of America v.
Belle View Apartments, 217 F.2d 636 (1954).
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CHAPTER 11

Land Titles

WILKIE CUNNYNGHAM

Assistant Chief CounJeI,

Missouri State Highway Commission

and

RALPH C. BORDLEY

Right-of-Wa)' Specialist

Bureau of Public Roads

The possession of land has always been one of man's most zealously guarded

rights. Land was originally held by the right of conquest and the size of the holding

was .limited only by the strength of the possessor. With the joining together of

families ~nto tribes,' the possession: of land was vested in the tribe and held by the

chief. Later, as the tribes evolved into nations, this possession was transferred to a super­

chief or a king who granted the use of the tracts of land under his control to his

subchiefs. The extent of the king's holdings was usually defined by natural geographic

boundaries or lines of defense but the limitations on his grants of use did not have

such easily di~tinguishable boundaries. Since the king wished to maintain peace

within his realm, it became necessary to define the limitations of these grants of use to

prevent their extension through the right of conquest.

I~ 1086, by order of William the Conqueror, a minute and accurate s~rvey of

the lan'ds of England was made and recorded in the Domesday Book. In later years,

these surveyed tracts were further subdivided and grants were made to others. Possession

{)f these tracts was transferred, upon death, to the eldest son, by the right of succession.

The grant of use evolved into a title to the land and a statute of frauds was enacted

that required all land transactions to be put into writing. These written documents

'were preserved so that they would be available for future reference.

The most significant exception to the adoption of English law in the American

colonies was the abandonment of feudal tenure in favor of allodial tenure, that is, the

{)wnership of land without any obligations to any lord or superior. The importance

to the economy of the free alienability and the unencwnbered salability of l~nd was

.recognized along with the fact that these qualities depend upon the assurance of a
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title to the land. In 1640, the Colony of Massachusetts enacted a Registry Act to

establish the priority of rights and the protection of subsequent purchasers against all

secret and unknown rights and encumbrances. This act, which became the cornerstone

for the American recording system, was, to a certain degree, unique as at that time there
was not an exact foreign prototype of it.

From this has evolved our present system of land records whereby it is possible

to trace the o~nership of a parcel of land through all of the owners to the point

where it first came under the control of a sovereign body. This unbroken record of

ownership is known as the chain of title and in any conveyance of land it is

necessary to trace this chain of title to determine if the conveyor has the sole right to

convey the land or whether the approval of another party or parties is also necessary.

In the acquisition of a right-of-way for the constructi.on of a highway, this chain of

title will be investigated several times, and in various d~grees. of thoroughness. This

information will be utilized in the appraisal of the land to be acquired and by the

person who will make a complete search of the title and provide an abstract of this

search. This abstract will inform the right-of-way man of all of the parties whose

approval he will have to obtain to complete the transfer of title to the land. When

the approval of all parties having an interest in the land has been obtained or a court

of law has required them to acquiesce to the acquisition, it is necessary to make one

more search of the title, to ascertain if any changes have taken place since the

first complete search.

In some jurisdictions every phase of the title investigation IS handled by a

title guaranty company under a blanket contract. The title company also acts as the

escrow agent and the closing attorney, thus completing the entire job from start

to finish. In other areas only a portion of the title investigation is contracted to

private attorneys or title companies and in still others the entire job may be handled

by a special section of the legal staff of the highway department.

The acquisition of the necessary title information required for appraisal and

negotiation purposes and for the actual transfer of the title to the land is probably

handled differently by each State. The following breakdown of the various segments

of information does not necessarily correspond to that in use by any State. It is used

to show the sequence of events that take place and how the various segments of

information are obtained and used in the acquisition of right-of-way for highway

purposes.

Preliminary Ownership Report

W~en it becomes necessary for a survey party to enter upon the land of an

individuJL1 property owner, common courtesy, good public relations and, usually,

department policy dictate that the party chief call upon the property owner and request
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penDlssJOn to enter upon his' land. During the course of this meeting, the party

chief will determine the name and address of the fee owner or owners and the source

from which they derived this ownership. If the possession was conveyed by a deed,

he will attempt to obtain the deed reference, and the page and book in which the

deed is recorded in the local land records. If this reference is not available, he will

determine, as closely as possible, the date on which the transfer took place and the

person or persons from whom the land was transferred. If the occupant of the

property is not the fee owner, the party chief will determine the degree and terms of

his possession and the source, date and term of this possession. He will also inquire into

the existence of any mortgages, liens or any other claims against the land. Before

leaving he will request the occupant to show him the boundaries of the property

and to name the adjacent property owners. In this way, he will be,sure that he has

not missed any parcel of land along the route of the survey, and incidentally he will

be able to greet the adjoining property owner by his name, which usually creates a

good impression.

In some areas, he may be required to check his information in the land or will

records and in others he may ~ot, but in many cases he will want to copy the exact

description, as recorded in the deed, of the property or to establish the location

of a stone or marker with reference to the property or to a known point on his

survey line. To obtain this information, he will have to conduct a search of the

chain of title in the land records until he comes to a deed description that is satisfactory

for his purposes. This search will consist of merely a check of the deed from the

former owner to the present owner, the owner prior to him to the former owner, and

so on back down the line.

The information that is obtained by the survey party chief cannot, in any instance,

be considered a title search but it will provide the basic information with which to

begin a title search.

The party chief will also make copies of any plats of any subdivisions or

commercial developments that have been filed in compliance with zoning or building

permit regulations. These plats will be tied into his survey along with plats of water,

sewer, transmission or other utility lines or facilities that are located within the area to

be surveyed.

That portion of the 'information that is pertinent to the highway construction will

be platted on the right-of-way plats and construction plans. Then all of it will be

turned over to the right-of.way section for their use.

Should the initial surveys be conducted by photogrammetry, this ioformation will

ordinarily have to be obtained by the right-of-way man when the project is turned over

to him, except in those States where all of the phases of title data are secured by a



fr
".!,. title guaranty company or a special section of a State agency that is charged with this

t.'? responsibility.

~ Under ideal circumstances, the title search would be ordered as soon as there

was enough information to positively identify the property and it would be completed

before any phases of the appraisal or negotiations were begun. This situation seldom

.. occurs due to the length of time required to complete a title search and the time

limit allocated to the right-of-way department to complete the acquisition. Therefore,

there is often a duplication of effort by the right-of-way agent and the title abstracter in

the investigation of the title.

·t Intermediate Title Report

When the information noted above is obtained by the right-of-way agent, either

through his own efforts or from another source, he will verify it with the occupant

of the land and in the land records, the will records (office of the clerk of the probate

or surrogate court or the office of the recorder of wills), the tax assessor's office, and

the zoning or building pennit office. Any title infonnation that pertains to functions

of municipalities or public utilities, such as water lines, etc., will have to be verified

with the municipality or utility. There is often a lapse of many months between the

time of the survey and the time the acquisition takes place, during which this data

may have changed.

The right-of-way agent will determine from the land and tax records the correct

name of the fee simple owners of the property, their correCt addresses and their respective

estates. He will then follow the chain of title back through at least five years. The

consideration for the land that is indicated by the recordation stamps will be noted and

this price will be verified with the grantor, the grantee or any other party who has

a definite personal knowledge of the transaction, such as a real estate broker or an

attorney. He will follow the chain of title back until a complete and clear deed

description of the property is available. A verbatim copy will be made of this

description and the descriptions of any out-conveyances that have been made since the

deed description was drawn. Should the present owner's deed convey several contiguous

tracts, the chain of title of each tract will have to be traced and a deed description of

each out-conveyance will have to be secured as, being under the same ownership and

use, the several tracts are considered as a single unit. If there are additional parcels

of property owned by the same party, they should be noted, as they may be used in

conjunction with the subject tract, and a reduction in size or damage to the subject

property may affect the value of the other tracts.

When the right-of-way agent is completely satisfied that he has determined the

i' ownership of the property in question, he will ascertain if there are any other parties

that have an interest in, a claim against, or a right to the use of the land in question.
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-The land records will disclose any mortgages of record on the property and these should

be verified with the mortgagors, to determine if they are still in effect. Leases of record

will also be listed and their terms should be copied verbatim, so that they will be

available for appraisal purposes. Any rights-of-way, easements, covenants or grants

of use attached to the property will also be listed in the land records and the terms

and descriptions of these documents should be noted for future reference. Judgments,

mechanics' liens, pending litigation, etc., can be checked in the clerk of the court's

office, along with recent marriages or divorces of any of the parties with an interest

in the land in question. It may also be necessary to determine the heirs, by will or by

law, of a recently deceased interested party, The tax assessor's office will provide the

agent with the present status of taxes and the zoning office, if there is one, will inform

him as to the present allowable use of the land and the possible potential use in the

immediate future. Individual cases may require additional research in' the records of

various other departments of the local government, such as the health, sewerage, and

water departments or irrigation district office, agriculture agent's office, etc. If an

interest in the land is held in the name of a corporation, it will be necessary to

determine the names of the offiCers of the corporation and the corporate address from

the tax records.

While the right-of-way agent is obtaining this information from the various

offices, he may pick up leads for the comparable sales that will be used in the appraisal

process. The tax records of the area in which the subject property is located should

show any recent transfers of property. These transfers ·should be noted so that they

can be checked for comparability at a later stage. It is often useful to note the

assessed valuations listed in the tax records, although it should be thoroughly under­

stood that they are not an indication of yalue, but they can be used to verify the

nwnber and type of improvements and the distribution of the land among its various

usages.•..The yearly tax bill should also be noted for use in the expense section of the

income statement of the income approach appraisal.

The information that he has gathered will assist the right-of-way agent in many

ways besides providing the foundation for the actual title search. The names, addresses,

and degrees of interest of the various owners, mortgagors, lessees, etc., will tell him the

parties with whom it will be necessary to negotiate to obtain a clear title to the property,

and where they can be reached. The platted rdeed description, the existing leases, the

tax assessment breakdown, the zoning, the utilities available, the consideration given

for the subject property and comparable properties in the immediate area, and the

restrictions on the use of the propert}' created by covenants, easements, rights-of-way,

.. etc., will provide the information from which the apprtisal will be made, and will

be the selling points of the appraisal during negotiations.
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Prior to the actual acquisition, either by negotiation or legal proceeding, a complete

title search will have to be made by an attorney, title guaranty company, title abstracter

or some other person who has been trained and is experienced in this field. A title

search and the signed abstract that is derived from it should be made only by a person

skilled in this field since the estates created by a title, the limitations of these estates,

the restrictions imposed by a lease, a mortgage, a covenant in a deed and other

instruments very often require a legal determination that the average right-of-way

agent is not Cjualified to make.

1£ the aCCjuisition is allowed to proceed without a title search by a Cjualified

abstracter, one or more of the many and varied interests in a property may be overlooked.

This would create embarrassment and poor public relations and could prove very

costly to the aCCjuiring agency if the owner of the overlooked interest instituted legal

proceedings to recover the value of his interest. Construction could be stopped by an

injunction and the contractor would have a just claim for losses caused by this delay.

The compensation due to the overlooked interest would have to be paid and then an

attempt made to recover this amount from the other parties to the transaction. Addi­

tional legal fees would be incurred in the injunction suit and possibly an entirely new

condemnation proceeding would have to be instituted to acquire the missing interest.

When the taking is of a very minor nature, it is the policy in some jurisdictions

to uke a calculated risk and utilize the title examination made by a Cjualified right-of­

way agent instead of expending a sum greater than the appraised value of the taking

for a title search. This is a matter ~f policy within the agency but even those

departments that utilize this procedure do so only in minor cases and in all other

instances obtain an abstract from a Cjualified attorney.

Complete Title Report

A complete ;lnd idealized title search reCjuires that the ownership of the property

In Cjuestion be traced back, in an unbroken chain in the public records, from the

present owner of record to the original governmental owner, except in those cases

where the statute of limitations or a judicial decree affords a complete bar against any

adverse claim. In addition to listing every change of ownership that has occurred

and the latest complete description of the property (by metes and bounds or the section

system) and every out-conveyance, including rights-of-way, easements, etc., the abstract

should list the patent, grant or confirmation of the last governmental owner or the

statute or judicial decree which constitutes the bar to adverse claims. All covenants,

restrictions and reservations as to the use of the land, that are contained in the chain of

title, should be spelled out specffically. The appointment or authority of all executors,

guardians or curators who executed any of the conveyances in the chain of title should

be examined, along with the order of the probate or surrogate court that approved
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the conveyance. The execution and acknowledgment of a power of attorney should be

examined when the conveyance is made by an agent or an attorney in fact. Any active

o~ pending litigation that might affect the ownership of the land should be

noted, as should the marriage, divorce or death of any party having an interest in the

property. A sale or transfer of title under court order or the default in a debt secured

by a deed of trust or a mortgage would create a change in ownership that would affect

the various rights of the parties empowered to convey the property. All encumbrances

on the title, both property rights in, and remedies against, the land should be investigated

to determine if they are still in effect. These would include, but not be limited to,

deeds of trust, mortgages, liens (tax, mechanics', vendors', etc.), judgments, attach­

ments and special assessments. Federal liens against the lands of any person who owned

the property during the life of the lien would have to be checked in the office of the

clerk of the Federal court. All current taxes and assessments that are due on the

property would be listed along with any limitation or regulation of the use and

enjoyment of the land by any governmental authority, such as zoning, building restric­

tions, development requirements, etc.

In addition to the information obtainable from the official records, any pertinent

information that is obtainable from any other sources that are within the actual knowledge

of the agency, its employees or agents, or regarding which· the acquiring' agency is

given such notice or put on such inquiry as would lead a prudent person to determine

its existence, should also be investigated. This would include, but not be limited to,

utility lines, party walls, signs; oil or mineral producing equipment and oral or unrecorded

leases, agreements, licenses, etc., the existence of which are indicated in the public

records or in any oral or written statement that comes to the knowledge of the

agency, its employees or agents.

To determine who owns what estate, rights and interests in land, it is necessary

to assemble all of the pertinent facts concerning the title to the land and to apply all of

the pertinent rules of law to these facts: The application of these rules of law should

be made by qualified attorneys who are practicing in this field. Title guaranty companies

employ abstracters to assemble. the facts and attorneys to pass on all legal questions

raised by such facts. To a certain degree, a right-of-way agent can act as an abstracter

but, since this is only a small portion of his work, he would normally confine his search

to that information that is necessary for the appraisal of the property and the negotiations

necessary to secure its acquisition plus enough information to positively identify,

without any question, the tract of land in which he is interested. Any other interests,

encumbrances or parcels of land that might be affected by the taking from the

subject parcel would also be noted for use in the title search.

Except in very minor takings, title s~arches should be done by those best qualified,

and they should issue a signed certificate of title or title guaranty. A certificate of title
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certlJles that all of the pertinent matters of record are correctly shown in the record.

It does not claim to pass on an}' question of law or render an opinion, nor does it cover

facts not shown in the record. A title guaranty not only takes care of facts which are

of record and conclusions of law from these facts but it also takes care of facts

that are not of record, such as forged signatures and acknowledgments, frauds, heirs

whose existence is unknown, etc. If an acquiring agency utilizes its own legal staff to

pass on the conclusions of law from the facts, prior to the transfer of title or the filing

of condemnation proceedings, a certificate of title would be sufficient; however, a title

guaranty would not only provide this additional service but it would assume the

liability for omissions, mistakes or incorrect conclusions.

Torrens Title

When a title is registered under a Torrens statute, practically all of the problems

of a title search are eliminated. A Torrens title is a certificate of title, issued by a

public authority, under a system wherein all deeds and documents affecting real property

are registered. There is a definite procedure common to most of the Torrens statutes.

A person desiring to have his title registered commences a suit by filing a verified

petition. Notice is served in a prescribed manner and the title is referred to an

examiner for a preliminary investigation and report. Any person having an interest in

or a claim to the land is given an opportunity to file an answer. After a court hearing,

a decree of confirmation and registration is entered and a certified copy of the decree

is filed with the register of titles. A certificate of title is issued to the person named

in the decree and a duplicate copy is entered in a special volume in the register's office.

When the land is sold, the grantor must turn in his certificate and a new certificate is

issued to the grantee.

To date less than one-fourth of the States have statutes authorizing the Torrens

system of registering land titles and, in the majority of those States in which the

system is authorized, it is not used throughout the State. The system constitutes some­

what of a paradox in that the initial registration is costly and time-consuming, but, once

the title is registered, the mechanism for the transfer of the title is much more

efficient, and less costly than the ministerial or judicial transfers of land that are in

general use. In addition to these advantages, many courts have taken the broad view

that registration of the title creates an indefeasible title in the person adjudged to be the

owner. The potential savings which the widespread use of the Torrens system would

facilitate in connection with the acquisition of lands for highway purposes are vast,

but the initial cost and delay inherent in the registration procedure probably will not

encourage the adoption of this system on a large scale.

In the absence of a Torrens title, which could be secured quickly and relied

upon completely, a copy of the certificate of title or title guaranty should be obtained
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by the right-of-way department as early as possible. Generally speaking, an investigation

of the title will be made by the appraiser, and this information will be used by the

negotiator, but until the complete title search is made an area of doubt will exist.

Until this area of doubt is eliminated, the appraisal will be subject to corrections and the

negotiations cannot be terminated. Any interest that is overlooked will have to be

considered and, since the whole cannot be greater than the sum of the parts, any

subsequent correction of the appraisal will probably necessitate a reduction in the

share of the other interests. From a practical standpoint, it is much easier to conclude

negotiations at a lower figure if the higher figure has never been offered.

Closing Title Check

This final investigation into the title is made immediately prior to the payment for

the acquisition or the filing of a condemnation. The main purpose of this operation

is to find all changes in any title or interest which may have occurred since the comple­

tion of the title search.

It will consist of bringing up-to-date the investigations that were made in the

title search, to make sure that the parties who have agreed to the transfer of title

are still in a position to convey a good and marketable title to the property. It also

offers one final chance to correct any mistakes that might have been made on the

original search. The vast majority of closing title checks will not disclose any changes,

but the few that are disclosed will be well worth the cost of the entire group.

Conclusion

When an acqumng agency initiates a program for the acquisition of property for

the construction of a highway, they assume the responsibility of securing a good and

marketable title for the land they acquire and seeing that every possessor of an interest

in or a claim against a property taken receives his just compensation. To accept a

doubtful title is depriving the State (and thereby every citizen) of the right to pro­

tection iQ the ownership of property, and to take possession of property without

compensating every one of the interests in that property would be confiscation. Both of

these situations are in direct conflict with the goal, intent and letter of real property law,

which is the protection of the individual in his ownership of real property.

The requirements of the appraisal and negotiation segments of the right-of­

way man's job demand a knowledge of the various estates and interests in property,

but the final determination of these estates and interests should be made by someone

especially trained and experienced in this field. The right-of-way man can abstract

the facts from the records and utilize these facts in the appraisal or the negotiations, but

any conclusions that are drawn from these facts should be made by a qualified attorney
I .

who is practicing in real property law.

1-4;



•

•

•

•

•

•

•

•

•

•

•

.\.

CHAPTER 12

Planning and Design Principles

T. S. HUFF

Chief Engineer of Highway Design
Texas Highway Department

and

A. H. CHRISTIAN

IUght-of- Way Engineer
Texas Highway Department

In correlating the right-of-way function with engineering, the initial responsibility:

oE the right-oE-way staff is to act in a consulting capacity to the engineering staff in

determining proper location· and design as will best fit the land usage, with minimum

disturbance to individual properties and area development, and with appropriate

consideration of right-of-way costs. The final ~ecision on route, location and design

is the engineer's responsibility but, in his consideration of traffic desire lines, area

planning, alternate routes, and location and design refinements, he must have before

him all the facts on which to base good decisions. With right-of-way cost constituting

a material percentage of the project cost, it represents a major element which must

receive due consideration along with all engineering factors in weighing the overall

economics of the proposed facility. The right-of.way staff is expert in property

evaluation and it is their responsibility to supply comparative right-of-way cost data,

as needed, to complete the study of alternate routes and locations.

After the location has been selected and tentative right.of-way requirements

have been determined, it is the responsibility of the right-of-way staff to make a

detailed examination of the effects upon property and to pinpoint to the engineer the

spots of maximum disturbance, such as the costly taking of improvements or the

probability of high severance damage. It may be possible that a minor change in

alignment can be made to reduce right-of-way costs without sacrifice to good engineering

judgment. Or possibly, the proposed right.of-way width may be slightly adjusted

without sacrifice to good design, thereby effecting a savings in right-of-way costs

greater than any resulting increased construction cost. However, if engineering require­

ments do not permit changes, the right-of-way staff benefits by becoming familiarized

with the controlling·factors and thus is better equipped for intelligent acquisition.
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In the actual function of right-of-way acquIsItion the right-of-way staff must

have a basic knowledge of engineering principles. These principles must be understood

as they apply to the particular project on which right-of-way is to be acquired. This is

necessary to intelligently appraise and negotiate for the property and to do so in such

a manner as to give the public a better understanding of highway engineering problems

and objectives, and thereby attaiq the best public relations. The right·of.way man must

be. able to read engineering drawings prepared in plan, profile, and cross section, and

be familiar with engineering terminology. He must be able to explain, in a simple

fashion, the traffic studies which are made to establish traffic desire lines and the

anticipated volume, speed, and class of traffic to be served. He must be able to

explain how these basic planning factors, coordinated with the type of terrain

traversed, not only control route and location but also determine the class of highway

to be constructed and its basic design elements. This applies to plan and profile require­

ments, right.of.way widths, drainage, the possible need for access control, and all

roadway and pavement geometries. It is the usual practice of the highway departments

to express the coordination of all of these factors in design manuals or tables which

should be carefully studied and understood by the right·of-way staff.

The following discussion of highway engineering with supporting explanation of

affiliated terms is considered the basic material leading to an understanding of engi.

neering functions by the right-of-way staff.

HIGHWAY PLANNING

An adequate highway system is the backbone of our nation's economy. In order

that we may enjoy the best system which can be developed, within the limits of

reasonable public expenditure, it is necessary that each segment of the highway system

be designed and constructed SQ that it will provide the highest level of sen'ice attainable

for the least possible expense. The desired level of service must necessarily be deter­

mined to a large extent by the amount and type of traffic which must be served by

the facility. The traffic served will, in turn, designate the minimum geometric design

standards which must be met for each individual highway.

Highway planning is the broad term given to the preliminary compilation of

data and the consideration of factors that will lead to the development of plans and

the actual construction of the proposed facility. Once the need for a highway develop­

ment or improvement has been established, information relative to all existing or

proposed highways in the area, streets, roads, residential areas, commercial developments,

industrial complexes, public service institutions, etc., should be assembled for study

by the highway planner in order to insure that the highway under considtration will

satisfactorily serve its intended purpose.
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Traffic Analysis

In order to design a structure, it is necessary that an engineer know the loads which

will be applied; similarly, traffic information serves to establish the "loads" for

geometric highway design. The necessary traffic data is generally available through

the State-wide planning surveys of the highway departments. This data includes daily

traffic volumes, hourly traffic volumes, origin and destination surveys, and vehicle

distribution by type and weight. The designer can also determine trends in traffic

development within the area from which anticipated future traffic volumes can be

estimated.

The design of any improvement must be based on the future traffic volumes which

are expected to utilize the facility. These volumes are generally projected over a 20­

year period. The summary of traffic expected to utilize the facility would include a

projection of current traffic which could logically be assigned to the route and the

generated traffic which is expected to be diverted from other routes and attracted to the

new facility. Since both of the above' sources of traffic are inherently dependent

upon the growth of the area traversed, the designer must have some concept of the

extent and type of adjacent development which can be anticipated during the period

over which traffic is projected.

Area Development

The economic development of an area has a considerable effect upon the design

of a highway. The level of traffic service on the highway must be established during

the earliest phases of planning in order to insure that the facility will provide adequate

capacity for the expected traffic. However, the presence of extensive development or

plans for the same must also be reflected in the degree of service provided by the

facility,-.. for otherwise, the highway may become obsolete or substandard upon

completion or shortly thereafter. The highway engineer has a two-fold obligation to

the public, for he must not only provide a facility that safely and efficiently serves

predominantly through-traffic but he must incorporate adequacy in his design so that

circulation to local development will not be impaired. In order to insure that

adequacy will be preserved, the ultimate needs of the facility should be established during

the preliminary planning stages. Sufficient right-of-way for the ultimate design should

be a basic consideration although the initial construction may encompass only the

provision of sufficient features to serve the current or intermediate needs of the area.

Route Selection

Highway location involves the. selection of the most advantageous route between

two control points as determined by an analysis of topography, physical features, land
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use of the area traversed, and traffic service potentiality. In selecting a route, the

highway engineer is primarily concerned with the cost of the proposed improvement and

the general value resulting therefrom. He must evaluate the required expenditures

for right-of-way, construction, maintenance, and operation in relation to the services to

the community and highway users that will accrue therefrom. A road user-benefit

analysis is often a useful tool in evaluating alternate highway routes; however, due

to its broad economic limitations, it should not be regarded as a precise .design control.

Route determination is generally confined to an analysis of the advantages and

disadvantages presented by the existing facility, if such exists, as compared to one

or more alternate highway routes on new location. To insure that the highway location

chosen is the most appropriate, it is necessary that all feasible routes between two

control points be evaluated. The engineer must carefully consider the economics of

creating and perpetuating the improvement and maintenance of two road systems,

where possibly one facility could be devised that would properly serve traffic. Highway

location in rural areas is usually determined by selecting the shortest and most

economical route that ~'ill conform with established design standards. Moreover, in

sparsely developed areas, the incidence of commercial development is such that it

normally does not constitute the major consideration insofar as right-of-way costs are

concerned. Since rural areas are predominantly given over to farming and ranching

operations, the land value of these interests will normally determine the appropriate

route, particularly if considerable severance of large tracts is involved. In some

rural areas, however, care should be exercised in selecting a new route for an existing

location. Unless the advantages offered by a new route completely overshadow those

presented by an existing route, consideration should be given toward expanding the

present facility so that the habitual circulation and established trade in the area is not

impaired.

Selection of a route in an urban area is understandably a. much more complex and

difficult problem, since the proximity of businesses and other developments that depend

on free flowing traffic facilities often preclude the improvement of inadequate existing

streets or highways wit!;lout either damaging or obliterating these developments. On

the other hand, if the highway is relocated to avoid destroying the development

adjacent to the existing route, circulation to these establishments and areas can be

impaired.

Once the necessary traffic service features have been determined, the question

of where to locate the facility is contingent upon the cost of the right-of-way necessary

for the construction of the facility. As a general rule, the construction of a freeway,

or similar high volume arterial, through a highly developed .commercial, industrial or
I .

residential area will involve high right-of-way costs. Often, it is pOSSible to acquire a

complete city block width of right-of-way upon which to provide a facility. However,
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unless the highway is on new location, such an expanse of right-of·war would destroy

all the established development along the existing facility or the location engineer

would be presented with the selection of which side of the street to leave intact and

which side to destroy. The resultant dissatisfaction of the property owners who are

forced to sell their property and improvements to the highway department often leads

to extended controversy and ill will.

In those cases where the highway improvement will not be of the freeway type, the

acquisition of adjacent improvements and property would not be as extensive, but

the selection of a route is no less complex. Whenever any existing facility is widened,

a considerable amount of property damage and right-of.way expense is necessarily

encountered. In addition, sufficient parking space must be provided for adjacent homes

and businesses. Normally, a. narrower width right-of-way is acquired.- along an existing

location as compared to the width of right-of-way acquired on a new location. This

is understandable since existing improvements along the original route will often be so

expensive as to make the cost of right-of-way prohibitive, and therefore, the absolute

minimum width is acquired. On a new location, possible future expansion of the n.ew

facility can be considered and a desirable right-of-way width can often be procured.

Obviously, any preliminary planning must necessarily encompass the consideration

of right-of-way costs and damage to adjacent properties. Public support of certain routes

should also enter into the route studies since opposition will often result in awards

considerably in excess of the appraised values. Where a highway is intended to be

a limited or fully controlled access facility, a study of property lines during the pre­

liminary stages of development will often ascertain the best possible location involving

the minimum severance of individual land tracts. An appreciable reduction in the cost

of the right-of-way damages may be achieved by such a study. Design requirements and

resultant construction costs may also be influenced in this respect by minimizing the

number of landlocked parcels for which access provisions must be furnished.

HIGHWAY DESIGN

The design elements of a highway are dependent upon the traffic volume to be

served, the topography, the physical features, and the land use of the area traversed.

Topography is a· major factor in determining the physical location of a highway and

exercises a pronounced effect upon the alignment, gradient, sight distance, cross section,

and other design elements. Hills, valleys, steep slopes, rivers, and lakes often impose

limitations upon both .location and design. In the case of flat land areas, topography

alone may exercise little, if any, control on location; but it may cause difficulties in

some design elements' such as drainage or grade separations. On the other hand,

rugged terrain may virtually govern certain design features and location considerations.
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Manmade features may have as much effect on design as does topography. Land

uses, such as agricultural, industrial, commercial, residential, or recreational, have a

decided bearing on the design of a facility. In industrial and commercial areas, special

design adjustments may be required for large trucks, particularly at intersections,
driveways, and terminal facilities. Recreational routes, such as highways through parks,

generally receive special consideration in regard to aesthetics and recreational roadside
development.

Figures 1 through 4 are examples of two·lane and multilane highways and illus.

trate how the basic right.of.way width is dependent upon the roadway features which

must be enclosed within the limits of construction.

Whenever a substandard existing facility is improved on the same general location,

the basic roadway features are revised to conform with current design standards;

however, it is often necessary to modify the vertical and horizontal alignment so that

the improved facility will present sufficient sight distances. In many cases, improved

horizonal alignment can be attained only by relocating the highway in the vicinity of

sharp curves. Adequate sight distances can often be obtained only by reconstructing

the roadway to a higher or lower elevation thus increasing the right-of-way reqnired

to encompass either the sideslopes or backslopes. Experience has. also indicated. the

desirability of providing wide drainage ditches between the sideslope and backslope

since they are easier to maintain and reduce the hazards of maintenance machinery

interfering with normal traffic flow. In built.up areas, where the cost of acquiring

additional right·of.way would be exorbitant, riprap and/or retaining walls may be

required where the grade line is raised or lowered to provide adequate sight distance.

However, if the cost between wider right.of.way and the provision of riprap or retain­

ing walls is comparable,· the wider right.of-way should be obtained. In evalliating the

design for any imp~ovement, a ~omparison of the cost of additional right-of.way

versus the use of such slope protection should be made at an early date in order to

determine the proper design.

If at all possible, a uniform right·of.way width should be obtained in order to

avoid constant undulations in the right·of.way limits. From an aesthetic standpoint, a

uniform right·of·way can present a pleasing, well-kept appearance. Moreover, constant

widths of right·of-way lend themselves more readily to landscape maintenance operations

insofar as mowing is concerned. Adjustments or variations in right·of·way width may

be warranted in certain instances where excessive costs are evident, where it is

possible to avoid topographical or drainage features, or where local development can­

not be adjusted, removed, relocated, or eliminated without incurring an extremely high

cost. These less than desirable requirements should be used, however, only as a
I

matter of design or economic necessity and Dot as a matter of policy. Wherever the

right.of-way is constricted due to the above considerations, care sMuld be exercised
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RURAL HIGHWAYS
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m determining the mlDlmum width necessary in order that off-highway maintenance

vehicles arid machinery su0 as mowers, road graders, etc., will be furnished sufficient

space in which to operate Iin the restricted area without having to encroach upon the

highway lanes and thus introduce hazards to traffic.
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The normal right-of-way required for a highway must oftentimes be expanded

to provide for structures at stream crossings, railroad crossings, grade separations or

interchanges, Since high embankments at these structures are often the rule rather than

the exception, sufficient right-of-way for the inclusion of such approach embankments

and/or connecting roadways must be acquired.

HIGHWAY ENGINEERING TERMINOLOGY

There are many technical terms used in the various phases of highway engineer­

ing. The following list has been prepared to exclude those which are considered

. -
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of little concern to the right-of-way function, but to include those terms with which

the right.of-way staff should have a basic knowledge in order to understand engineering

principles and to more effectively discharge their responsibilities of right-of-way

acquisition.

General Terms

Route. The general posItIOn of a highway relative to major features of

topography such as centers of population or important terrain features.

Location. The fixed position of the highway on the ground, including curves

and tangents.

Geometric Design. Design of the visible dimensions and elements of a

highway, street or road. ,
Schematic Layout. A preliminary layout showing generally the proposed

method of providing for the various traffic movements, not necessarily to scale.

Geometric Layout. A preliminary plan showing all the general geometric

features to be included in the proposed project without indicating detail design

information.

Structural Layout. The bridge layout that is prepared on structural plan and

profile sheets showing the plan of the proposed structure and a profile along the

centerline of the proposed structure.

Operational Costs

General. A comparison of construction costs versus road user benefits indi­

cates the economic value of a new facility. An analysis of operational costs is a

valuable index regarding the relative merits of alternate routes or alternate geometric

designs of a proposed improvement. When two alternate facilities of comparable

design and equal cost are proposed, the one having the lower operational. cost

should be used. A road user benefit analysis, although important, should not be

the ~n1y decisive factor in determining the location and geometric design features.

Major operational costs that should be considered are time, distance traveled,

elevation change and accident experience.

Time. One of the greatest benefits from any roadway improvement is the

saving in travel time. To commercial operators, travel time is directly related to

driver's wages, equipment cost and maintenance. The saving in time for passenger

vehicles is not as important as for trucks and busses; however, it is generally

accepted that assignment of some value is justified.

Distance. Distance traveled is directly related to vehicle cost su~ as fuel,

lubricants, tire wear, vehicle depreciation and maintenance. Estimateli vehicle

miles are based on projected traffic volumes and distance traveled on the facility.
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Rise In Grade. Running speeds and resultant unit costs are affected by the

profile and gradients involved. The differences in gradient is relatively un­

important in comparison to the difference in elevation between two points.

Safety. An analysis of road user benefits should consider the saving resulting

from a reduction in accident rates. Statistics have been compiled indicating definite

differences in the accident rate for various types of highways and design features.

Accident cost is based on projected traffic volume and distance traveled combined

with accident rates for the' specific type of highway.

Traffic Data

General. Traffic data, in rural areas, may include traffic volumes for an

annual average day of the year, volumes by hours of the day, at specified points

on the rural highway system and the distribution of vehicles by types and weight.

In urban areas, the high concentration of traffic in restricted space dictates

the need for current and comprehensive data. Anticipated volumes and types

of traffic expected to use a highway improvement determine the type of highway

and the geometric features of the design.

Projected Traffic. Design of proposed improvements must be based on

projected traffic volumes. Normally a 20 year period is recommended for design

purposes.

Average Daily Traffic. The average 24 hour volUme is the total volume

during a stated period divided by the number of days in that period. Unless

otherwise stated, the period is a year. The term is commonly abbreviated as ADT.

The ADT volume is important in detennining usage of a highway or street as

justification for proposed improvements and design of structural elements. The

direct use of ADT in geometric design, hQwever, is not appropriate since it does

not indicate the variations in traffic which occur during the year.

Peak Hour Traffic. The traffic patttern on any highway shows considerable

variations in traffic volwnes during the different hours of the day and even a

greater fluctuation in hourly volumes through the year. The hourly traffic used in

design should neither be greatly exceeded nor be so high that the traffic would

rarely make full use of the resulting facility.

Design Hourly Volume. A volume determined for use in design, representing

traffic expected to use the highway. The design hourly volume, abbreviated as

DHV, should be the 30th highest hourly volume (30HV) of the future year

chosen for design. Exception may be made on roads with high seasonal fluctuation,,
. - ~ . where a higher design hour volume may be required. The 30HV criterion applies,

iri general, to urban areas; but, where the fluctuation in traffic flow may be
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radically different from that on rural highways, other relations may have to be

considered.

Composition of Traffic. Traffic on rural and urban highways is composed of

passenger cars, trucks and busses. For the purposes of design, light delivery

trucks, such as panels and pickups, take on the operational characteristics of pas­

senger cars and are included as such. Other trucks, truck-trailers and busses

are referred to as trucks.

In order to determine adequate design, it is essential that the designer

have available an estimate of the composition of traffic which will be expected

in the design year. Assuming that the design hour has been established, the

per cent of trucks which will occur in this hour must be determined.

Design Speed. A speed determined for design and correlation of the physical,
features of a highway that influence vehicle operation. It is the maximum safe

speed that can be maintained over a specified section of highway when conditions

are so favorable that the design features of the highway govern. The choice of

design speed is influenced principally by the character of the terrain, traffic

volume, the extent of man made features and economic considerations. Every

effort should be made to design for as high a speed as is consistent with the

desired degree of safety, mobility, efficiency and economy. Once the design speed

is selected, all of the .pertinent features of the facility should be related to it in

order to obtain a balanced des;gn.

Highway Capacity

General. Highway capacity IS a measure of the ability of a roadway to

accommodate traffic. Capacity of a roadway is affected by the composition of

traffic,. r9.ad~ay alignment, profile, number and width of traffic lanes, adjacent

development, vehicular speed and weather. The term, design capacity, is used

in conjunction with the design of new facilities or contemplated improvements,

whereas reference to practical capacity generally pertains to existing facilities in

operation.

Basic Capacity. The maximum number of passenger cars that can pass a

given point on a lane or roadway during one hour under the most ideal roadway

and traffic conditions that can be attained.

POJJible Capacity. The maximum number of vehicles that can pass a given

point on a lane or roadway during one hour under the prevailing roadway and

traffic conditions regardless of their effect in delaying drivers and restricting their

freedom to maneuver. I

Practical Capacity. The maximum number of vehicl~ that can pass a given

point on a lane or roadway during one hour under the prevailing roadway and

•

•
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traffic conditions, without unreasonable delay or restriction to the driver's

freedom to maneuver.

Design Capacity. The practical capacity or lesser value determined for use

in designing the highway to accommodate the design volume.

Design Loads

General. To provide a road that will stand up under traffic without excessive

maintenance, it is necessary to determine the loads to which the road will be sub­

jected and design the facilities in accordance with the anticipated loads. Design

loads to be used should take into account the heavy wheel loads that are to be ex­

pected, the frequency at which the .loads will be applied and the anticipated life of

the highway. These design loads should be selected on the basis of the relative

importance of the road, the traffic volume and the nature of land development

in the area.

Strlletllres. Design loads. to .be used for planning of structures must provide

for passage of all loads that will be applied, without permitting any damage to

the structure.

Roadbed. Design loads to be used for structural design of the roadbed should

take into accounf the loads to be expected, coupled with the allowable maintenance

costs and anticipated life of the project.

Geometries

Cross Section. A view cutting through the roadway showing the relationship

of the various components of the roadway.

Right-of-Way. A general term denoting land, property or interest therein,

usually in a strip, acquired for or devoted to a highway for the construction of the

roadway and its.appurtenances.

Roadway. The portion of a highway included between the outside line of

slopes, gutters or side ditches, including all the appertaining structures and all

slopes, ditches, channels and waterways necessary for proper drainage.

Roadbed. That portion of the roadway between the shoulder line; i.e., the

subgrade plus the shoulders.

Median. That portion of a divided highway separating opposing traffic.

Ollter Separation. The portion of a highway between the traveled ways of

roadway for through traffic and a frontage street or road.

Utility Area. The area adjacent to the right-of·way line that may be available

for the various utilities.

Traveled Way. The portion of the roadway for the movement of vehicles, ex­

clusive of shoulders and auxiliary lanes.
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Shoulder. The portion of the roadway contiguous with the traveled way (on

either side) for accommodation of stopped vehicles, for emergency use and for

lateral support of base and surface courses.

Lane. A portion of the traveled way for the movement of a single line of
vehicles.

RoadJide. A general term denoting the area adjoining the outer edge of the

roadway. Extensive areas between the roadways of a divided highway. may also be

considered roadside for design purposes.

Sides/ope. That portion of the roadway between the outside edge of shoulder

or crown line and the adjacent drainage ditch, usually measured as a ratio of

horizontal distance versus each foot of decrease in elevation.

Backs/ope. That portion of the roadway between the side drainage ditch and

the top of cut, usually measured as a ratio of horizontal distance versus each foot

of increase in elevation.

Drainage Diich. ,The depressed area within the roadway given over to the

collection and handling of surface drainage within the right-of-way.

Riprap. Slope protection placed on steep cut banks or embankments to

eliminate the occurrence of erosion, usually consisting of a thin concrete slab,

although grouted rock, wire fabric or heavy stone blankets are often used.

Retaining Walls. Vertical concrete walls, usually constructed adjacent to the

roadbed, normally placed, where restrictive right-of-way or design will not

pennit the use of nonnal slopes in embankment or cut sections.

Sight Distance. The length of roadway visible to the driver of a passenger

vehicle at any given point on the roadway when the view is unobstructed.

Stopping Sight Distance. The distance required by a driver of a vehicle, travel­

ing at a given speed, to bring his vehicle to a stop after an object on the roadway

becomes visible. The distances used in design are calculated based on the driver's

ability to see a 4 inch object in the road ahead when his eye level is 4Y2 feet

above the roadway surface.

Passing Sight Distance. The minimum sight distance that must be available

to enable the driver of one vehicle to pass another vehicle traveling 10 MPH

slower than. design speed, safely and comfortable, without interfering with the

speed of an oncoming vehicle traveling at the design speed should it come into

view after the overtaking maneuver is started.

Grade Line. The slope in the longitudinal direction of the roadbed, usually

expressed in per cent which' is the number of units of change in elevation per

100 units horizontal distance.

Profile. A line indicating ground elevations of a vertical section along a

survey line.
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Vel'tical CUI've. A curve drawn tangent to two intersecting grade lines to

provide a smooth transition from one grade to another.

Horizontal CIII've. A curve joining two straight portions of alignment.

Highway Structures

Bridge. A structure of over 20 foot span. (Batteries of pipe culverts regard-

less of their length are not bridges.)

Culverts. All drainage structures not defined as bridges.

Storm Sewer. An underground conduit for drainage of surface water.

Causeway. A bridge or raised way constructed over marshy land or water. It

may be either an earth fill or bridge type structure.

Til/mel. A subterranean passageway designed for the accommodation of,
vehicular traffic.

Highway Overpass. A grade separation where the subject highway passes

over an intersecting highway.

Highway Underpass. A grade separation where the subject highway passes

under an intersecting highway.

Higbway-Railroad Overpass. A grade separation where the highway passes

over a railroad.

Highway-Railroad Underpass. A grade separation where the highway passes

under a railroad.

Pedestrian Overpass. A grade separation designed to carry pedestrian traffic

over the highway.

Pedestrian Underpass. A grade separation designed to carry pedestrian traffic

under the highway.

Pass. A facility for private use which separates the highway lanes from the

cross movement of persons, animals (stockpass), vehicles and/or machines,

(equipment pass).

"Cattle Gllard. A structure placed in a fence line to permit the passage of

vehicles but exclude the passage of animals.

Drainage and Hydraulics

General. Drainage design should provide for removal of rainfall from the

roadway and for carrying runoff water from the upstream side of the highway to the

downstream side. These functions should be accomplished without causing objec­

tionable backwater, creating excessive water velocities and unduly affecting the

operation of traffic on the h!ghway.

Storm Sewers. Manyl highways, particularly in urban areas, are constructed

on a narrow right-of-way where there is not sufficient space to provide longitudinali
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ditches for roadway drainage. This condition usually requires continuous curb and

gutter with storm sewer drainage.

Cross Drainage. Consideration should be given to the present and future use

of the adjacent property in establishing the allowable backwater head. The per­

missible head is a matter of engineering judgment, but in no case should flood

water be allowed to damage any part of the highway.

Design Frequency. The period of recurrence of rainfall intensity which is

selected for use in designing a drainage structure.

Time of Concentration. The time required for water to Bow from the most

distant point of the drainage area to the point under consideration.

Runoff. That part of the rainfall on an area that flows off as free surface

water.

Flow Line. The profile of the low point on the inside of a drainage structure

or channel.
Drainage Area. The defined area to be drained by a given drainage facility.

Rainfall Intemity. A value in inches per hour that is a function of frequencies

and time of concentrations for each separate locality derived from extended studies

and records of aCtual rainfall for the particular area under study. The term

"one inch per ho~ of rainfall" equals approximately one cubic foot per second

per acre.

Interchanges, Separations ~nd Intersections at Grade

Interchange. A system of interconnecting roadways In conjunction with a

grade separation or grade separations providing for the interchange of traffic

between two or more intersecting highways.

Grade Separation. A crossing of two highways or a highway and a railroad

at different levels.

Intersection at Grade. The general area where two or more highways join or

cross "within which are invluded the roadway and roadside facilities for traffic

movements in lieu of direct crossings.
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CHAPTER 13

Highway and Land Surveying"

L. J. WALLIS

Special Right-of- Way COnIultant

Iowa State Highway Commiuion

The term "survey," when used in the sense applicable to its usage in highway --"

work, may be generally defined as "the act or operation of finding and delineating the

contour, dimensions, position, etc., of a part of the earth's surface for the purpose

of preparing a measured plan and description of any portion of the land or of a road

or line through it:'

It is necessary in right-of-way work to be able to interpret all of the various design

features shown on the highway plan. Without an elementary knowledge of how the

data is obtained for preparing this design, one has considerable difficulty in interpreting

the information which the plan is expected to convey. A right-of-way agent must be

able to read the highway plan; and in addition he should" be able to explain the

proposed design in layman's language for the benefit of the property owner with whom

he is negotiating.

The conventional survey is the old established method where all of the survey

work is done on the ground. It is still generally used, and for the purpose of this

instruction this method will be illustrated. It affords a more comprehensive picture

:of the procedure used in obtaining ~e data which is required to prepare a highway

plan. Also, the land survey must be made by the conventional method.

A surveyor must have certain equipment and instruments which he uses in the

practice of his profession. A description and explanation of their use will render the

procedures in survey work more easily understood. 'Fhey are:

The engineer'J Jteel tape is a flat band tape 100 feet in length. This IOO-foot

length constitUtes one station on a survey. The tape is graduated in I-foot lengths

with every 5th foot numbered. The end foot of the tape is graduated in tenths

(0.1) of a foot for precise measuremeots. Surveyors commonly call this tape a

"chaio" and speak of its use in measurement as "chaining." This term is a

"carry over" from the days when all land surveys were made with the 4-rod

(66 ft.) "Gunter's Chain" composed of 100 equal links.
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The engineer's metallic tape is a tape either SO or 100 feet in length, which

IS wound on an encased reel. It is called a metallic tape because fine metal

wires are Woven into the warp of the cloth, helping it retain an accuracy far

superior to an ordinary cloth tape. It is used for making short measurements as

in cross-sectioning or taking topography. All field right-of-way agents should be

equipped with a tape of this type.

The mginur's level (Figure 1) consists of a telescopic line of sight with

a bubble vial attached for leveling. The telescope rotates through" a full circle on

a yertical axis. The instrument is mounted on a tripod when in use. The level is

always used in conjunction with a level rod (Figure 2) which is usually a

telescoping rod graduated from 0 to 13 plus feet when fully extended. Graduations

are marked at each foot and tenth (0.1) of a foot with intermediate graduations

of one hundredth (0.01) foot. This instrument is used for determining the

elevation of various points as required by the survey.

The hand level is a simple line of sight with a bubble vial which is held

in the hand while reading the rod. As long as the operator does not change his

stance, he will be able to determine the difference in elevation of nearby points

where no great degree of accuracy is required. Right-of-way field men should carry

a hand level and a folding 6-foot rule, graduated in feet and tenths (0.1)

of a foot on one side, which can be used as a rod. It will prove useful on many

occasions.

The engineer's transit (Figure 3) is the most complex and also the most

versatile of the surveyor's instruments. It is used for: (1) Prolonging lines, (2)

measuring horizontal angles, (3) measuring vertical angles, (4) as a level for

reading elevatIons, and (s) for making stadia surveys.

A transit consists of two parts: The alidade (called the upper motion) is mounted

on" an inner vertical spindle which turns within an outer annular vertical spindle

(called the lower motion) which carries a .horizontal circk graduated from 0 to 360

degrees. A vernier on the alidade permits the reading of this horizonal circle to the

nearest Y2 or 1/3 of a minute depending upon the instrument. A telescopic line of

sight, with a bubble vial attached for leveling, is mounted on a horizontal axis on the

alidade. A vertical circle, with a vernier, is attached to this telescope. This circle

can be read from 0 to 90 degrees in each direction, the 0 degree reading being when

the line of sight is set exactly at a 90 degree angle with the vertical axis of the

alidade. This horizontal axis permits the telescope to be reversed in altitude (which is

called "plunging") after which the line of sight will be in exactly the opposite

direction from its former position, This is one method for prolonging a line and the

result is the same as if the alidade had been turned through a horizontal angle of

180 degrees. A magnetic needle with a graduated circle is also mounted on the
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alidade below the telescope. Its main use today is to provide a check on the deflection

angles, when both compass readings and deflection angles are recorded in the field

notes. the upper and lower motions on a transit can be moved independently.

Either motion can be clamped in a stationary position while the other motion is

revolved.

There are a number of other miscellaneous items of equipment such as ranging

or flag poles, chaining pins, plumb bobs, stakes, hatchets, axes, etc., which do not

require detailed explanation.
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FIG. :3 FIG.2

,

•

•

•

•

THE CONVENTIONAL HIGHWAY SURVEY

The alignment survey is the work of laying out on the ground the exact location

of the centerline of the proposed highway. It is the "backbone" of the highway
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:;urvey since all other survey work is referenced to this centerline. All land surveys and

descriptions must be tied into this line before the right-of-way to be acquired from

abutting owners can be determined.

In ordinary practice, the location engineer will have determined the route of the

proposed highway within narrow limits prior to the ground survey. This may be done

by the use of aerial photographs or field reconnaissance, or both. When the route is

definitely decided, the ground survey party proceeds to make an accurate survey on the

line as proposed by the location engineer.

The highway alignment consists of a series of straight lines called tangents.

When the alignment changes direction from one tangent to another, this point is

called the P.I. (point of intersection) of the tangents. The tangent ahead is called

the "fore" tangent and the one on which the survey has been proceeding is the

"back" tangent. The horizontal angle, left or right, which the fore tangent makes

with the back tangent is called the deflection angle (written "~").

Starting at the B.O.P. (beginning of project) the survey proceeds along the

first tangent to the first P.I. The P.I. Station 12+ 30 (Figure 4) means that this

point is exactly 12 stations plus 30 feet, or 1230 feet, from Station 0+00. We

should note, however, that all surveys do not start with the 0 + 00 stationing. When the

survey is a continuation of a prior survey, the prior stationing may be carried on.

The RO.P. of the new survey would then have the same station number as the E.O.P.

(end of project) of the older survey, and the stationing would be carried on from

there.

With the transit set on the P.I. station, the line of sight is set at an angle of

180 degrees with the back tangent. From this position the telescope is turned to the

fore tangent by sighting on the next P.I. and the horizontal deflection angle is
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measured. Since modern highways do not have angles in them, it is necessary to

fit a curve between the back and fore tangents. The degree of curvature is usually

determined in advance by the location engineer.

The stationing on the survey line is measured along these curves, therefore,

it will be necessary to compute the data for this curve before proceeding. The surveyor,

having the deflection angle and the predetermined degree of curve, can obtain from

his handbook the data necessary for this computation. He must first find the tangent

distance (T) that is the exact distance from the P.I. along the back tangent to the

P.e. (point of curvature). By subtracting this distance (T) from the P.I. station, he

can determine the station of the P.e., where the curve leaves the back tangent.

Then this same distance (T) measured from the P.L along the fore tangent will give

the location of the P.T. (point of tangency) where the curve ends. The length of

curve (L) is the distance which, added to the P.e. station, will give the station of

the P.T. and the measurement of the stations along the fore tangent from the

P.T. proceeds from this point to the next P.I. where the process is repeated.

All P.L, P.e., and PT. stations are staked, usually with iron pins set below the

ground surface, and tied in to reference points so that they can be found for

future use.

The curve illustrated in Figure 4 is called a simple circular curve. This type of

curve is most commonly used in highway work. They are specified as curves of a

certain degree (D), which means that they are part of a circle where (D) degrees

of central angle will ~ubtend an arc of 100 feet. The abbreviation (R) means the

radius of the circle or curve, and (E) is the external distance from the P.I. to the

mid-point of the curve.

The spiral curve (Figure 5) is also called an easement or transition curve. It pro­

vides for a gradual change from a straight line tangent to a circular curve or vice

versa. Its degree varies constantly with the distance along the curve. When it is

necessary to use a sharp degree of circular curve, the use of a spiral curve at each end

makes the transition more gradual and results in a safer and easier -riding' curv~

Used originally by the railroads it is now widely used in modern highway design.

The compound curve (Figure 6), which is seldom used today, is composed of two

simple circular curves of different radii which are tangent to each other at a common

point, with both curves on the same side of the tangent. The two curves are laid

out as separate circular curves, the P.T. of the first coinciding with the P.e. of the

second at a point on their common tangent which is called the P.c.c. (point of com­

pound curvature) .

Modern highway design will always interpose a tangent between two curves of

different degree, even if its length must be short. The compound curVe on a highway
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is a dangerous feature since an unwary driver may be thrown off the road. by a sudden

change in the degree of curvature.

The reverse curve (Figure 7) is only used under conditions of absolute necessity,

It is composed of two simple circular curves of the same or different radii lying on

opposite sides of a common tangent. They are laid out as two separate circular

curves with the P.T. of the first coinciding with the p.e. of the second at a point

on their common tangent called the P.R.C. (point of reverse curvature),
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Topographical Data

Topographical data IS usually taken by the alignment party. This consists of

locating and recording in the field notes all of the features, both natural and in the

form of improvements, located on the terrain through which the survey passes and

which can possibly be affected by the proposed highway construction. The size, type

of construction, and condition of all buildings are usually obtained. Fences and fence

corners, driveways, intersecting roads, trees. hedges, windbreaks, ponds, tile lines,

pole lines, pipe lines, etc., are noted. The type of land use such as cultivated, pasture,

timber, etc., is important. Any land or lot corners discovered should be carefully tied

in for future use. Figure 8 shows topographical information plotted on a highway plan.

Topographical data is referenced to the centerline of survey by station and measured

distances right or left. When the right·of·way is laid out, this information is essential,,
since the location of improvements may have a definite bearing on how the right·of.way

is to be taken. The appraiser needs this information, especially in the appraisal of partial

takings. He must know what is being taken and in addition he may have a proximity

damage to some of the improvements not taken. He must have the correct relationship

of the proposed highway centerline to these improvements in order to reach his

determination of the amount of damage.
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A good topographical picture is almost a necessity for the negotiator. A plan

showing a farmstead, with all of the improvements located and plotted to scale, will

enable the owner to understand how the proposed highway construction will affect

his property. Its va.lue as a visual aid is very important in this respect.

Elevations

The level work in a highway survey consists of securing and recording elevations.

The alignment and topography will give the highway a plan, but the work of the

level party is needed to add the vertical dimension. Elevations are essential in the design

and construction of a modern highway.

The work of the level party begins with the establishment of the datum which

is the plane or surface of reference from which all of the elevations on the survey are

reckoned. This may be sea level if a U.S. Coast and Geodetic Survey bench mark

is available; otherwise, some point of a permanent nature is selected which can be

readily located for future reference. An arbitrary elevation is assigned to this point,

such as 1,000.00 feet, and this becomes the survey datum. Bench marks are then

established at convenient points along the route of the alignment survey. These are

permanent points selected for future reference in leveling operations. They are located

outside of the zone of construction since they will also be used during and after

the highway construction. They are described and located by station and distance,

right or left of centerline. Each is numbered and its elevation is accurately determined

to the nearest one hundredth (0.01) of a foot.

The method by which elevations are carried from a bench mark by means of the

engineer's level is illustrated graphically in Figure 9. By reading a rod placed on the

bench mark and adding this reading to the bench mark elevation, the leveIman deter­

mines the H.I. (height of instrument). He can now find the elevation of any point

on which he is able to obtain a rod reading. He has only to subtract this rod reading

from the HJ. to determine the elevation of the point. When, because of terrain or

distance, he is unable to see the rod, he must choose a turning point (T.P.) and after

,.- f{,1. Ekv. '1N.B6______.L _ _=_ _

E/ev. ~/Jr.76

rta..9

,.- HI. E/I!v. 8?4,7J
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a careful sight he determines the elevation of the T.P. He then moves his level to a

location where he can read the rod on the T.P. and also on the point desired. He

determines the new H.I. from the elevation of the T.P. and continues as before.

Profile leveling co,:sists of finding the relative elevations of a series of representa­

tive points along a surveyed line which may be the center of a highway, an intersecting

road, a driveway, or a stream bed. These elevations when plotted will show the

profile or vertical section of this line. The elevations are taken at the measured stations

and also at the intermediate points where there are breaks or irregularities in the

terrain. The profile of the ground on the centerline of a highway survey is sometimes

run as a separate item of work but more often these centerline elevations are secured

at the time when cross sections are taken. In Figure 10 a small section of highway

centerline profile is illustrated. ,
Cross sections might be termed as profiles of the ground taken in both directions

from the highway centerline and at right angles to it. They are tak~ on all stations

and at intermediate points where ground irregularities are such that they will be

needed to give a true picture of the terrain. These cross sections are used for computa­

.tion of the material that will be needed for cuts and fills. They give a picture to the

right-of-way man not only of the cut or fill that will be built on the centerline but,

where it is more important to the adjacent land owner, also on the shoulders where it

abuts his land.

The survey work in cross sectioning is fairly simple. When the H.I. of the level is

determined (see Figure 9), tJ;te rod is read at all breaks in the ground and the right­

angled distance from centerline measured at the same time (Figure 11). When these

elevations are computed and plotted at their respective distances from centerline, we

have a cross section of the ground at this particular station. In Figure 12 some
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typical cross sections are illustrated with the proposed grading .templets superimposed

showing both cut and .fill sections.
~ . .

Occasionally the level is used to make a contour survey. Contours are lines on

the ground which are at a constant elevation at all points. When plotted they are

drawn at uniform intervals of 1 foot, 2 feet, or more. First, one or more base lines

must be run through the area. These are measured lines similar to the lines run on the

alignment survey. The level party will then cross section from these lines in the

same manner as they do on the highway. The cross sections should cover the entire area

taking into account all the irregularities of the ground. When the elevations are

computed and plotted in their correct position on the area, contour lines may be

plotted by interpolating between these elevations. Figure 13 is a sketch of a con­

tour map of an area showing the base line tied to the highway centerline, and the stations

on the base line where the cross sections were taken. The contours are shown plotted

but the elevations of the various points have been omitted for lack of space.

The stadia survey is a form of topographic survey which is often used in high­

way work when elevations are needed at various points over a rather large area. An

example would be when data is required for laying out and estimating a major

channel change for a large stream. The stadia survey is also used whenever it is

desired to prepare a contour map of considerable extent. For this type of work the

accuracy of stadia is usually sufficient and results in the saving of considerable work

which would otherwise be required in running auxiliary base lines and cross sectioning.

The transit, for stadia, must be equipped with a vertical circle and with the cross­

hairs and bubble vial used .for level work. The telescope must also have two additional

crosshairs set above and below the crosshair used for leveling. (See Figure 15). A

stadia rod having a special form of marking is used in this work. (See Figure 14).

The markings on ~his rod can be read at a much greater distance than the graduations

:m an ordinary level rod.
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To make a stadia survey the transit must be set up at some point of known

location and elevation. This point is usually chosen on the survey centerline. Another

point of known location is chosen, which generally is also on the survey centerline,

and the straight line between these two points is the "line of reference" for the stadia

survey. (See Figure 16).

LEVeL SeCTION (litl)

,

ifiLl. SeCTION (/'illi ~ilch Cu.';)

LEVE/. SECTION (ru//cvt)

!iIi L SECTION (Cutlnti)
(11It'tt7 /I]t~rc~pt;o" 1>ilc'lJ)

TYPICAL CR03S-SECTIONS WITH GRADIIlG TE!·lPlETS SUPERIMPOSED

Fii;. 12
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The transit is sighted on the reference point and the horizontal circle is set

with a 0°-360° reading on the line of reference. The height of the horizontal axis

of the telescope is measured to obtain the H.I. and this exact height is marked on the

stadia rod. The rodman then sets his rod at all points where _elevations are desired.

The transit man, with the transit lower motion clamped, now sights on the rod for

line and also sets the center horizontal crosshair on the H.I. as marked on the stadia

rod. He then reads from the rod the intercept, or the interval on the rod, which is

visible between the upper and lower horizontal crosshairs. He reads the vertical circle to

get the angle of inclination which ~is ~ine of sight makes with a level line, and he

reads the horizontal circle to obtain the azimuth or the horizontal angle (from 0° to

360°) which his line of sight makes with the line of reference. (See Figure 16).

With this data recorded it is possible to compute the elevation and distance to the

stadia point and to plot its location in regard to the transit point and the line of

reference.

LAND SURVEYING

The primary function of the land survey is to secure the necessary data from which

a written description can be made and a plat drawn for a specific tract of land.

This is necessary before the title to the tract can be conveyed from one individual

to another. A legal description to be adequate for this purpose must be one which can

b9 located on the ground with reasonable certainty by a competent surveyor either with

or without additional external evidence.
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There are basically two kinds of land surveys :--original surveys and resurveys.

Original surveys are made for the purpose of establishing monument~, corners,

lines, dividing lands, etc. The government survey of a township or a section,

a survey for a new to'\Vnsite, a new addition to a city or the survey for a new sub.

division would be examples of an original survey. The function of the surveyor is

to make an accurate survey; to establish permanent monuments, corners, and true

markings; and to make a complete record of his work in the form of field notes
and plats.

Resurveys are made for the purpose of locating monuments, corners, lines, and

boundaries which have previously been established, The function of the surveyor

is to find where the original monuments, corners, lines, and boundaries were, not

where they ought to have been. When the original corners are lost or where the

description is vague or ambiguous, he will re-establish the corners and lines to the

best of his ability. He may use external evidence such as existing boundary fences
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and the testimony of witnesses who remember the location of original corners or

lines if such information is available. The surveyor making a resurvey has no

official power to decide disputed points. He may serve as an expert witness in

the case, but unless the interested parties agree with his decisions the court must
settle the question.

In right-of-way acquisition, the primary interest is in the original survey. It is

only when a resurvey has been authenticated and accepted by all -interested parties, or

has received court approval, that it can be considered of value in land descriptions.

There are in general two basic systems of original land surveys. The surveys in

the United States were first made by the Metes and Bound! Sy!tem, but for the most

part these surveys were very irregular and often involved complex and conflicting

conditions. The original colony States and the State of Kentucky were surveyed in this

manner and further examples are found in the French surveys in Michigan, Indiana,

Illinois, Missouri, Louisiana, etc. The Spanish surveys in Texas, California, etc., were

also made by this system. The U.S. Rectangular Sy!tem was adopted by Congress in

1785 and, with subsequent revisions, this method has since been used in U. S. Govern­

ment surveys.

The Rectangular System

The U.s. Rectangular Sy!tem was .first authorized by Congress 10 the Land Ordi­

nance of 1785. This was followed by the Land Act of 1796 which was the .first

law relative to land surveys passed under the Constitution. This act made radical

changes in the methods of survey as originally conceived. This Land Act was amended

by Congress in 1800 and again in 1805, and by this time the system was .firmly

established. During the period from 1805 to 1855 a number of General Instructions

were issued to the Government surveyors from time to time. The General Instructions

1851-1855 set the general pattern which is in use today.

The U.S. Rectangular System consists of a system of coordinates. The land is

subdivided into townships approximately 6 miles square, each containing 36 sections

approximately 1 mile square. However, since it is obviously impossible to obtain

a true rectangular system on a spherical surface, the survey requires that corrections

be made for the convergence of the meridian lines. The details of the present method

of survey are briefly as follows:

Initial Point!, from which to start the survey, are established whenever neces­

sary under special instructions prescribed by the Commissioner of the U. S.

General Land Office.

A Base Line is extended easr and west from the initial point on a true

parallel of latitude. The proper township, section and ;4 section corners are
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established on this line with meander corners set at the intersection of the base Ime

with all meanderable lakes, streams, or bayous.

The Principal Meridian is extended either north or south or in both directions

from thl! initial point on a true meridian line. Corners are set when running the

base line.

Standard Paral/eli, which are also called "correction lines," are extended east

and west from the Principal Meridian at intervals of 24 miles north and south of

the base line and are to be run on true parallels, following the procedure used

in running the base line.

Cuide Meridians are extended north from the base line and the standard

parallels at 24 mile intervals, measured both east and west from the Principal

Meridian. They are run on true meridian lines and in the same manner as the

Principal Meridian.

The foregoing provides for a grid system measuring 24 miles from south to north

with the south line of each square being 24 miles in length but the north line will

be somewhat less due to the convergence of the meridians (Figure 17). This 24 mile

square is now divided into 16 townships, each approximately 6 miles square. The

north-south lines are run on meridian lines and the east·west lines on the parallels. The

townships are identified by 'numbering each according to its distance north or south

from the base line and east or west from the Principal Meridian (See Figure 17). To

avoid confusion in description, the tiers of townships running north and south from

the base line are called ranges. .A description such as T80N, R20W of the 5th P.M.

means that this particular township is located in the 80th row north of the base line and

in the 20th tier or range west of the 5th Principal Meridian.

The township is subdivided into 36 sections which are numbered beginning with

one in the northeast corner then proceeding west to number 6 in the northwest corner,

thence east to number 12 and so on alternately until the number 36 in the southeast

corner. (See Figure 18).

The method of, subdivision IS to first establish the true meridian line north

from the southeast corner of the township. The lines forming the east and west

boundaries of the sections are then run parallel to this meridian until the west line

of the township is reached. The lines forming the north and south boundaries of the

sections are run parallel to the south line of the township. This would theoretically

result in 30 sections 1 mile square with 6 fractional sections along the west boundary of

the township caused by the convergence of meridians. Practically, however, the

surveys of the townships were seldom, if ever, so perfect that they would be of the

exact dimensions they should have been. This being the case, the excess or deficiency

in the exterior township lines was thrown into the western and northern half sections
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bounded by the township line on the west and north. This is shown in Figure 19­

8 is an interior section, 5 is a section on the north boundary, 7 is a section on the west

boundary, and 6 is the section in the northwest corner.

The Government surveyors set the corners of the sections, and in most cases the

quarter section corners. They did not set the quarter'quarter corners, this being done

later in private surveys. There are a few general rules which are controlling upon the

location of all lands that have been granted or patented and govern the retracement

of the original Government surveys and further subdivision of sections. These are:

1. The boundaries of public lands established and returned by the duly appointed

Government surveyors, when approved by the surveyor general and accepted

by the Government, are unchangeable.

2. The original township, section and quarter section corners established by the

Government surv~o~s, must stand as the true corners they are intended to repre­

sent, whether the coiners be in the place shown by the field notes or not.
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3. Quarter-quarter corners not established by Government surveyors shall be placed

upon the straight lines joining the section and quarter section corners and

midway between them, except on the last half mile of section lines closing on

the north and west boundaries of the township or on the lines between fractional

or irregular sections.

4. The subdivisional lines of a section running between the original quarter

corners must be straight lines running from the proper corner in. one section

line to its corresponding corner in the opposite section line.

5. In a fractional section where no corresponding quarter corner has been or can

be established, the centerline must be run from the proper quarter section

corner, as nearly in a true east and west or north and south direction as the

case may be to the meander line, reservation, or other boundary of such

fractional section, as due parallelism with the section boundaries will permit.

6. Lost or obliterated corners will be restored to their original locations whenever"

it is possible to do so.

The original Government surveys ran meander lines on all navigable rivers and

other streams three chains or more in width. These lines were run at the ordinary

high water line on both banks, taking into account the general courses and distances

of their sinuosities. Meanders were run on larger lakes and ponds of "sufficient

magnitude to justify the expense" (General Instruction of 1834 and 1843) or where

they were "40 acres or more (in area) which were not likely to dry up" (General
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Instruction of 1846). In later surveys these meanders were run on lakes, navigable

bayous and deep ponds of the area of 25 acres or more. Meander corners were

established where meander lines cross base lines, township lines, or section lines.

Government lots are the fractional parts of the quarter·quarter units of a frac­

tional section which result from the subdivision of such sections. They are found on the

north and west boundaries of a township (See Figure 19) and where the sections are

invaded by meandered streams and bodies of water or by private claims. (See Figure

20). They may also be caused by a reservation or other irregular boundary which

renders such a section fractional. These illustrations show the method used in number­

ing these Government lots for their identification under various conditions.

The Metes and Bounds System

The M~tes alld BOl/llds System was used prior to the Land Ordinance of 1785

in the original colony States and Kentucky and by the French and Spanish surveyors in
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various areas as we have previously noted. This system, as the name indicates, is a

survey which measures and establishes the limits or boundaries of a tract of land.

From the data optained in this survey the surveyor can write a description, prepare a

plat, and determine the area of the land involved.

This form of survey' is still used extensively where irregular shaped tracts are

i~volved. It is used also for rectangular shaped tracts which must contai~ an exact

acreage or for those which cannot be readily described as regular subdivisions of a

section under the rectangular system. In searching the deed records one finds many

tracts which were conveyed in accordance with metes and bounds descriptions, and to

interpret and plot these descriptions, it is necessary to have a knowledge of this form

of survey.

In older times the land surveyor was equipped with a surveyor's compass and

a "Gunter's" chain. The former consisted of a sight line attached 'to a compass

mounted on a vertical spindle for horizontal rotation. When the line of sight was

turned, the graduated circle turned and the needle remained pointed to the magnetic

north. By reading the horizontal circle (usually in degrees and Yz degrees) the

surveyor could determine the deviation of his line of sight to the east or west of'

the north point or the south point.

The four sections or quadrants of a compass are NE, NW, SW, and SE. (See

Figure 21). The cardinal points are due north, south, east, and west. The bearing of

a line is determined by its direction. If it falls in the north half of the compass it will

be so many degrees and minutes either east or west of north. In the south half, this

deviation is read from the south end of the needle as east or west of south. From

this it is self evident that a compass bearing will never exceed 89°59' since at 90°

it would be designated by its cardinal direction either east or west.

In Figure 22 the method of recording the bearing of a line is illustrated, You will

note that the same straight line may have two different bearings as N35°E or S35°W

depending upon its direction from the compass location.
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In most of the older land surveys the surveyor's or "Gunter's" chain was used for

the measurement of distances. This chain was 66 feet (or 4 rods) in length and

was composed of 100 equal links each 0.66 of a foot in length. This length had some

advantage since a I-chain square tract contained 16 square rods or one-tenth of an

acre. As the links became worn with use their lengths varied and required constant

adjustment, and for this reason it was eventually replaced by the engineer's steel tape

which is used today. However, one must be prepared to translate the old deed

measurements into feet and decimals of a foot. For example, a distance of 8 chains and

12 links (or 8.12 chains) is 8.12 x 66 = 535.92 feet.

In present day metes and bounds surveys the surveyor's compass and chain have

been supplanted by the engineer's transit and steel tape. Deflection angles are measured

with an accuracy far beyond that possible with the compass and its somewhat erratic

magnetic needle. While the transit is equipped with a compass today, its use is only

for a check as the bearings are computed from the deflection angles of the traverse

around the area. The distances are measured to the nearest decimal of a foot. The

traverse is run similar to the traverse of a highway centerline except that the traverse of an

area must close by returning to its "point of beginning."

The metes and bounds survey must have a definite, fixed, starting point of a

. permanent nature which can be readily located. It may be natural or artificial. A known

section corner, or quarter section corner is a good example. This may not be "the point

of beginning" of the land description which must, of necessity, be a point on the

perimeter of the tract being surveyed. It may in fact be some distance away, and to

avoid having two "points of beginning" most surveyors today use the following

form: "Commencing at the northwest corner of Sec. 21 thence to the

point of beginning, etc."

In Figure 23 is shown an example of a metes and bounds survey which can be

easily platted and from which an accurate description can be made. The survey can be

retraced by any competent surveyor should the need arise.

'.
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CHAPTER 14

Photogrammetry

T. S. HUFF

Chief Enginur of Highway Design

Texas Highway Department

and

A. H. CHRISTIAN

Right-af-Wa:y Engineer

Texas Highway Department

The photogrammetric survey involves first, the taking of aerial photographs­

of the proposed highway route. These photographs are taken so that they can be

reproduced on ~ predetermined scale. For preliminary reconnaissance this scale is

usually 1,000 feet to the inch. The photographs which are used for the detailed work

on alignment, topography, and for obtaining the elevations. necessary for profiles, cross

sections, contours, etc. are prepared on a scale of 500 feet to the inch.

In the use of these photographs a very ingenuous instrument called the "Kelsh

plotter" magnifies the scale five times and corrects the error, which is present in all

photographs, to give a true dimensional picture. The operator of the Kelsh plotter is

able to obtain data from these photographs with sufficient accuracy to layout alignment

and plot .topographical data and also to read elevations for profiles, cross sections, and

contour n:aps. Some ground survey work is necessary to establish control points from
I

which the plotter works, but the bulk of the work is done from the aerial photographs.

The Kelsh plotter, however, is not adaptable to land surveys which must be made on

the ground.

Aerial photography is the process' of photographing the earth's surface with

exposures taken either vertically or at an angle. Angle photographs, commonly called

"obliques," are ~ed principally for illustrative purposes while vertical photography

under carefully controlled conditions can furnish the basic information needed for

preparation of accurate engineering maps. The process of preparing these engineering

maps from base photographs is called photogrammetry, defined as "the science or art

of obtaining surveys by means of photogiaphs."
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In recent years, the use of photogrammetry has been introduced into nearly everr

phase of highway engineering. Chief benefits are in route and location, determination

of drainage requirements, development of geometries, preparation of plan and profile,

determination of earthwork quantities, and the determination of right-of-way require.

ments. Experience has proven that complete construction plans and exact right-of.way

requirements can be determined by the photogrammetric process with only a minimum

of supporting field work.

Many State highway departments have facilities and personnel to develop photo­

grammetric maps with their own forces, while others purchase such maps by contract.

A combination of the two may be considered most feasible as it allows the flexibility

of being able to do phases of the work which are difficult to handle by contract and

yet does not require the expanded operation necessary to take care of peak loads.

Regardless of which agency makes the map, the requirements are the same and

the finished product should be the same. Basically, the requirements Jor data for right­

of.way maps and for field notes for deeds in urban areas, to be compiled by photo­

grammetric methods, are planimetric and topographic maps at a scale of 20 feet to 1 inch

with horizontal errors not to exceed 0.5 foot and vertical errors not to exceed 0.3 foot.

The normal width of coverage for a map of this type is 760 feet, which is the area

covered by one flight line using a 9" x 9" negative and a 6-inch focal length camera.

Each additional flight line will increase this width approximately 500 feet.

Ground control surveys for photogramrnetric maps of this type require second

order horizontal control and third order vertical control, and it is recommended that

the survey be tied to the State Plane Co-ordinate System. The primary traverse is made

between known first or second order monuments of the U.S. Coast and Geodetic Survey,

the U.S. Geological Survey, or other competent agencies who engage in making basic

control surveys. Intermediate markers are set throughout the project and tied into the

project.control survey. Many of the larger cities have m,uked the ,center of intersecting

streets and have information on file regarding the accepted street intersections. These

points can also be tied into the project-control survey and the coordinates of the block

corner established.

The number of points to be established on the ground and shown on the map

will vary with the complexity of the project. On some projects, it has been found

advisable to establish all four corners of a block in order to tie in the subdivision plat

accurately. On other projects, only the base line survey with the minimum number of

points to control the pictures is established.

On a planimetric map of this scale and accu~acy, it is not a matter of what can

be obtained in the way of planimetric detail, but more a matter of deciding what should

and should not be shown. It is possible, when detailing with a 6-inch accuracy. to

show such things as individual steps on houses, projections from buildings including
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window air-eonditioners; and even the position of switches in railroad yards will be

shown as open or closed. The important thing, however, is to show details which are

relative to the purposes for which the map is to be used, as shown in Figure l.

In many suburban and rural areas, maps compiled at a scale of 40 feet to 1 inch

which utilize second order ground control but allow a maximum horizontal error of 1

foot, are considered acceptable for use in right-of-way development when the properties

involved are large tracts. A Bight line width of 1,200 feet is normal for this scale

map and avertical accuracy with errors not to exceed 0.3 foot can be maintained.

In addition to all the aforementioned planimetric details, the topographic maps

include contours as shown in Figure 2. These topographic maps are valuable for cross

section and drainage data which can be obtained without the usual field survey.

One of the most important points of the photogrammetric method is the latitude

afforded the engineer in determining the location and the limits of the right-of-way.

The property owners are not disturbed by field parties measuring houses and stepping

in flower gardens; tenants are not upset about having to move; and no one knows that

a survey is in progress.

The accuracy of each map is carefully checked in all aspects before it is accepted:

for use. A field edit is made in which the type and condition of each improvement

is noted on a print of each planimetric map. This is done as a check for omissions of

Figure 1. A typical planimetric map.
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Figure 2. The topographic map shows contrours in addition to planimetrics.

improvements and can be used when making economic studies in determining the

rig~t-of-way takings.

Maps and plats of official recorded subdivisions and additions are obtained from

the office of the County Clerk, as well as prints of county plats of each surveyor

city block through which the new project is to be developed. These are usually photo

copies, but any type of legible reproduction is acceptable. These plats furnish a good

check on the dimensions of each block and are used to verify the owner's deed..

With the ownership data acquired from the County Clerk's office or title companies,

the block lines and street rights-of-way can be developed on the planimetric maps.

This is done by one of two methods.

The first method is by calculation. In the areas where the city has actually

established and marked the street intersections, the coordinates of each block corner

are computed from the ties to the intermediate station markers. The distances between

each corner are then checked against the official plat and the owners' deeds. If no

appreciable discrepancy exists within a given block, the lot lines and property lines are

then plotted on the planimetric maps.

The second method of developing the property lines is by scaling. This method

has to be resorted to in the areas where the city has never established or marked the street

intersections. The planimetric sheets are first laid out on a large table and each sheet
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carefully matched and taped to the adjoining sheet so as to form a picture of either the

whole project or a good portion of the whole project. Thread lines are then stretched

from one end of a street to the other and adjustments are made until all dimensions

check with the dimensions shown on the official plats. The block lines and lot lines

are then plotted on the map as shown in Figure 3.

When appreciable discrepancies occur, a field survey will be required to determine

which is in error. These planimetric maps are very helpful to the field party as they

afford them a view of the entire block which they are to survey.

After all of the property has finally been developed on the planimetric sheets, these

maps are then laid over a roadway layout. This layout has the slope and ditch lines

shown thereon as well as possible retaining wall locations, as shown in Figure 4.

This overlay is carefully studied, taking into consideration the type~ and conditions

of improvements which might be bisected if the right-of-way is based on slopes rather

than retaining walls. Economjc studies are made by both engineers and appraisers

when items of major right-of-way expense are involved.

After these studies have been made, the right.of-way lines are drawn on the

planimetric property map as shown in Figure 5 in a location to provide the necessary

right-ot'-way width to accommodate the proposed construction. The exact location of

,,~..,­

~e··

~

(J

Figure 3.

193

...

'. ,



the intersection of each property line with the right-of-way is determined by scaling a

distance to the outside corner of each property and subtracting this set distance from the

total dimension called for in the owner's deed,
The deed descriptions are written to dearly define the remaining property so that

should the owner have this remainder surveyed, it would only affect the location of

the right-of-way line a maximum of 6 inches in urban areas and 1 foot in rural sections.

When the entire limits of a project are completed on the large scale maps, each

map is photographed and a negative at the desired scale is obtained. These negati\'es

are spliced together at match lines and reproducible plan-size sheets (22" x 36") are

made from this continuous negative roll.
As shown in Figure 6, the roadway geometries and access control lines are added

to the standard plan-size sheets and all are bound under a title sheet to form the

completed right.of-way plans.
The planimetric and topographic maps, as used for right-of.way map and deed

preparation, may also be used as exhibits in eminent domain proceedings. The State,

however, should be prepared to testify that the data shown on the maps has been

verified by field survey. The witness, to be as effective as possible, should be .an

engineer within the highway department, since he will have to give factual and specific

testimony regarding the data.
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Figure 6. Right-of.way plan including design geometries and access control line.
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Aerial photography is important to the right-of-way process not only through

photogrammetry but also by use of the aerial photographs themselves. In area planning

and route and location studies, it is the responsibility of the right-of-way staff to assist the

engineer by estimating probable right-of-way costs. During this preliminary phase of

work, photographs are very useful to the right-of-way staff in establishing comparable

sales data and general land values. Estimated costs on several routes may be studied

from one set of photographs, or the cost of widening an existing facility can be

compared with potential new locations. In preparing preliminary appraisals for route and

location, the appraiser can coordinate his field examination of individual properties

with the photographs and comparable sales data and can classify the properties within

neighborhood ranges of value.

After engineering has advanced to the point that design and right-of-way require­

ments are known, aerial obliques with a minimum amount of a~t work can be used to

portray the finished highway 'facility long before the project is ready for construction.

While planimetric, topographic, and other engineering drawings are confusing to the

general public, aerial obliques showing "before and after" conditions are under­

standable and highly useful in public hearings, general publicity, and in right-of-way

negotiation and acquisition.

Photographs are particularly useful in the actual detailed appraisal process for

right-of-way purchase. They show the general land use, development trends, and, in

many cases, the degree of potential which the land possesses for subdivision, commercial,

or industrial development. Whole properties of large size can be outlined on the photo­

graphs and many advantages or disadvantages can be observed by the appraiser which

might be hidden from view during a ground inspection. These photographs also

afford a means for more intelligent review of the completed appraisals by the review

appraiser.

Aerial photographs are valuable assets to .negotiation. The parcel can be studied

prior to owner contact and compared to other parcels and oriented in relation' to

existing roads, the proposed construction, streams, and other features. Damages and

enhancements as assessed during the appraisal process may be examined as well as

neighborhood characteristics and the general terrain involved. Property boundaries

can be outlined on the photograph. A copy that has been retouched to show the

right-of-way boundaries and the proposed facility gives the property owner a con­

cept of what is proposed for construction on his property and the relative position

of the property in relation to the highway facility. Photographs of similar properties

on completed projects are effective in negotiation by showing how property develops

after a highway has been constructed.

. .In eminent domain proceedings, aerial obliques can clearly show aspects .tnd

features which could not be as effectively shown to the jury. or special commissioners
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In any other way. Vertical exposures may be used to show comparable properties.

Photographs with overlays or with the artist's conception of the completed facility can

show benefits to property remainders to offset claims of excessive damages. A valuable

use can be made of photographs showing completed highway construction and abutting

property development that is comparable to the area in question. In partial takings where

the project is in operation before eminent domain proceedings are completed, photo.

graphs of the completed project can be most effective, particularly where enhancement

in value has taken place in the area by reason of the highway construction.

In the general public relations effort, aerial photographs, particularly obliques,

afford the best means to catch the public's eye. Traffic operational conditions, area

development, elimination of slums, improvement of drainage problems, proposed plan­

ning, and many more features can be used as the basis for publicity releases. Photo:

graphs are the focal point of attention to support the written material. '

Some typical uses of aerial photographs are outlined in the following illustrations:

Figure 7 is a medium altitude oblique. Without any touch-up work, the base

photograph may be used for preliminary study of the general area where the highway

facility will be constructed. With the right-of-way lines superimposed it is possible

to study the exact highway requirements and their relationship to the general terrain,

buildings, ~r other improvements. The size and shape of the parts to be acquired and

the remaining property are readily determined. Obliques of this type help the ap­

praiser to establish general land valu:s and to locate comparable properties in the area.

Such photographs minimize the amount of time the appraiser must spend in the field.

Figure 8 is the same base oblique as Figure 7, modified to show the construction

as it will appear upon completion of the project. This type photograph is frequently

used at public hearings and in general publicity, and is an effective aid to negotiations.

Both Figures .. 7 and 8 could be admitted in eminent domain proceedings to show

"before and after" conditions.

Figures 9, 10, 11, 12, and 13 are examples of obliques with proposed highway

facilities superimposed by an artist. These may be used at public hearings, in appraisal

work, negotiations, and eminent domain proceedings.

Figures 14, 15, and 16 show developments and enhancements which are a direct

result of the completed highway facility. Such photographs are useful in negotiating

for residential properties, to show that homes are built along freeways, and to over·

come the misconception that a "flare" taken off the corner of a lot will severely damage

the remainder.

Figure 17 illustrates the commercial developments which take place in inter­

change areas and which are directly attributabl~ to the highway construction. This type of

oblique is useful in negotiations and eminent domain proceedings.
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Figures 18 and 19 are low altitude obliques shov.'ing a completed Interstate

highway facility. Their primary use is for general publicity and to show completed

conditions in eminent domain jury trials. This particular project was built in the area

of a creek subject to frequent overflow. The cross street shown in the upper portion of

Figure 18 and in Figure 19 was frequently impassable. The highway drainage system

was coordinated with a city drainage project shown in the upper foreground of Figure

19 and the drainage problem alleviated. Obliques best show these features and afford

the general public a better understanding of the community improvement.
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CHAPTER 15

Highway Plan Reading

L. J. WALLIS

Special Right-of-W tty Consuitant

Iowa State Highway Commission

[Editor'J note: In developing the general engineering principles in this
chapter, reference is made to particular Iowa symbols, plan ~izes and
procedures. While these may differ slightly in other States, the general
principles and applications would still apply.]

When one speaks of a highway plan, in the general sense, he is referring to the

completed design of the proposed improvement. This will include all of the detailed.

information on grading, paving, draining, bridging, right-of-way, etc., which the·

construction engineer, and contractor will need to reproduce in actuality what the plan

shows in the form of drawings and notes. The right-of-way agent should be conversant

with this highway plan. He is not expected to be able to understand all of the

intricacies of the design work, but he should be able to interpret the information

shown on the plan sheets sufficiently to visualize the proposed construction. This is

especially true of those details which will affect the property of ab~tting owners with

whom he must negotiate for right-of-way. A general knowledge of highway surveys

is essential since the plan reproduces, in drawings and notes, the data previously secured

by the survey party. The design engineers have added to this delineation of present

conditions all of the details which are necessary to show the proposed highway as it will

be constructed.

For the purpose of this instruction the general highway plan will be divided ioto

three main divisions: the plan, the profiles, and the cross sections. The usual highway

plan sheet shows the centerline of highway, or alignment, in a plan view on the top

half of the sheet. This is projected in a vertical section, or profile, directly below on

the bottom half of the sheet. The vertical cross sections at right angles to the centerline

are shown on separate sheets.

Highway Plans

The alignment pian is a view of the highway from above, somewhat similar fO an

aerial photograph. The centerline as surveyed is plotted on this sheet, usually on
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a scale of 1 inch equals 100 feet in rural areas. In congested areas and on urban plans,

scales of 1 inch equals 50 feet or eyen 1 inch equals 20 feet are quite commonly used.

The survey stations are marked on this centerline with every fifth station numbered.

All transit points which have been set on survey are plotted, giving their stationing

with the reference points (or ties) shown so that they can be located on the ground.

The centerline curves are drawn in and the curve data is noted on this sheet.

This plan view always has the north point designated by means of an arrow so

that the plan sheet can be oriented, since it is not practicable to plat the survey center­

line on the plan view with the north point consistently in the same direction on all

sheets.

On all highway plans certain abbreviations have become practically standardized.

The small section of centerline plotted (Figure 1) shows many of the survey points,

and the list following translates the abbreviations.

All transit points used in the preliminary survey are usually marked by iron

pins set Bush with, or below, ground level. On the plan sheet references are shown

(see Figure 1) so that these points can be located for future use during the survey

and also for the subsequent construction work.

ne./
B.O.P. = Beginning of Project Curves (not illustrated)

P.O.T. = Point on Tangent P.c.c. = Point of Compound Curvature

P.O.S.T. Point on Sub-Tangent P.R.C. = Point of Reverse Curvature

P.I. Point of Intersection of T.S. = Tangent to Spiral

Tangents S.c. = Spiral to Curve

P.O.e. = Point on Curve C.S. Curve to Spiral

P.e. Point of Curvature ST. = Spiral to Tangent

PfT, = Point of Tangency S.P.I. = Spiral Point of Intersection

E.O.P. = End of Project
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Office relocations of a part of the survey centerline are often made in the process

of design. These are shown on the pnished plan as a solid line marked "office relo­

cation." The survey centerline where the relocation is made is shown as a dashed line.

The stationing on the relocation at the beginning is the same as on the survey but when

the relocated line returns to the survey line, its stationing will be different. This

requires an equation in the stationing at this point since the two lines will vary in

length. In Figure 2 this situation is illustrated. The length of the survey line from

P.e. Sta. 9+65 to P.T. Sta. 41 + 38.30 is 3173.30 feet while on the relocated line it is

only 2975.10 feet. A.fter the equation, the regular survey stationing is again resumed.

This is important in right-of-way, especially in area computations. When a distance is

figured between stations by subtracting one from another this equation must be con­

sidered, because, if the equation between the two stations is inadvertently overlooked,

the distance will be incorrect.

The plan view, in addition to the centerline alignment, also shows the topo­

graphical features of the terrain through which the centerline passes. In reading

this plan the right-of-way agent will find many abbreviations and symbols which

are used to represent such topographical features. When these are understood,

the plan reading becomes relatively as simple as looking at an aerial photograph:

See Figures 3 and 4.

At the time the survey is being made these topographical features are located by

station and distance right or left of centerline. When this data is plotted on the

plan sheet, it is drawn to the same scale as the centerline survey. The important

measurements will be given and those of less importance can usually be scaled from

the plan. In Figure .5 a small section of a highway plan sheet is shown which illustrates

how a farmstead might appear on the plan view.

The proposed right-of-way lines are drawn on this p!an (Figure 5) in their proper

relation to the centerline. The appraiser can now see to what extent the right.of.

way taking will affect the improvements and the negotiator will be able to show the

property owner just where the new right.of-way line is to be.
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There are many other details to be found on the plan VIew, such as property

lines, the names of owners, section and quarter section lines, the location of land or

lot corners when available, drainage structures, channel changes, the location, descrip­

tion and elevations of Bench Marks in the immediate area, and so on. When the

right-of-way agent becomes familiar with this plan, he will be able to answer most

orthe questions which will be asked him in his negotiations for right-of-way.
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TIle highway profile drawings are shown on the bottom half of the standard

highway plan sheet. The profile is a vertical section of the plan view as it would appear

if a vertical cut was made on the survey centerline and the cut face exposed to view.
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This half of the sheet is ruled with vertical lines spaced V2 inch apart and horizontal

lines spaced 1/10 inch apart.

Profiles are drawn on a distorted scale. The horizontal scale will be the same

as used on the plan view but the vertical scale will be different. For example, if

the plan is drawn as 1 inch equals 100 feet, this will be the horizontal scale of the

profile, but the vertical scale will probably be 1 inch equals 10 feet. This is done

to facilitate the reading of elevations, and it also gives a much clearer idea of the

profile than would be possible if drawn on a natural scale.

On the profile sheet the stations are marked at five station intervals along the

bottom edge of the sheet. These are the same stations that are shown on the plan view.

At each side of the sheet the elevations are marked at one inch intervals or at every tenth

ruled line. With these coordinates the elevations can be plotted for all points along the

s~r:vey centerline. When this is dQne and a line drawn' through these points. the

profile is plotted of the natural ground on centerline. (See Figure 6.)
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There is also another centerline profile shown on this sheet. This is the pro­

posed highway grade line. This grade line is determined by the road designer and

shows the proposed elevation of the new highway at all points. The relationship of

the proposed grade line to the present ground line is evident at a glance, and the

amount of cut or fill to be made on centerline can be readily detennined.

The highway grade, like the alignment, consists of a series of straight lines which

are connected at their points of intersection by curves. These lines and curves operate

in' a vertical direction, however, and are called grade lines and vertical curves. Grade

lines are designated by their per cent of grade which is the vertical rise or fall in 100

feet. For example, a grade line rising at the rate of 3 feet in 100 feet, in the direction

of survey, is a plus (+) 3% grade. A fall of 3 feet in the same direction would

be a minus (-) 3% grade. (See Figure 6.)

_Vertical curves are used to connect the grade lines at their points of inter­

section for the purpose of eliminating sharp changes in grade thus making an

easier riding highway. These curves. are usually designed as parabolic curves and

are shown on the profile sheet. The elevations of points on the vertical curve are

given on the bottom of the profile sheet usually at intervals of 25 or 50 feet.

It is common practice to plat the profiles of driveways and road. intersections

on this profile sheet. To illustrate (see Figure 7), driveway p~ofiles are plotted

at Sta. 6+82 Right and 8+70 Left by showing them 10 feet below-tlfld-aeeve-their··

actual elevation. The proposed highway centerline grade <an be plotted on this small

profile and the right-of·way agent is then able to detennine and explain -what can 'be'

done about each driveway. This is illustrated at Sta. 8+70 left and shows that to

maintain about the same driveway grade will require the grading to be extended

some 40 feet further left. The drive at Sta. 6 +82 will obviously be improved by the

small cut.
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The flowlines of both present ,and proposed drainage structures are shown on the

profile drawing (see Figure 7). It should be noted that the inlet of the pr<lpQsed culvert

at Sta. 10+ 00 will be raised 3 feet which may help an erosion problem, but the

possibility of flooding or ponding by raising the inlet should be noted.

At the very top of the profile drawing the earth <iuantities are tabulated. These

show the computed quantities of material to be cut or filled in each station, or part

of a station if so noted. The designer, from these quantities, determines and locates the

balance points. Every section, when balanced, will have the cut and fill quantities

equalized. If the cut is not sufficient for the fill, a "borrow" may be required. If

the cut is greater than the fill, the excess will have to be "wasted."

In Figure 8 there is a small section of the profile sheet showing a tabulation of

the cuts and fills and a short balanced section. The fill quantities were increased

by 30 percent in this case to provide for "shrinkage." This is caused by the fact that

earth placed in road fills is compacted to a greater density than it will have in its natural

~is shrinkagehctor must ~d<fed to the fill quantities before

the bal~ce ~ be compu~ This balance will require 947 'cubic yards of material

In aCfaItlOn to the cut and this must be obtained outside the area of the plan cross

sections as borrow. All quantities of material are computed in cubic yards.

Cross Sections

Cro.fJ sections are plotted on separate sheets from the plan and profile. They

are actually vertical profiles at right angles to the centerline. If one were to make a

vertical cut at right angles to any point on the survey line, the cut section thus

exposed would be the cross section at that point.
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The road designer superimposes a templet (which is a cross section of the pro­

posed grading) on the survey cross sections and computes the area of cut or fill

required at each station. By averaging these end areas and multiplying by the disb.nce

between the sections, he can compute the amount of material needed to build the

grading section. These cut and fill quantities are shown on the profile sheet (see

Figure 8) ..

Cross sections are usually drawn on a distorted scale of 1 inch equals 10 feet

horizontal and 1 inch equals 5 feet vertical, but this is not always true, so before

using cross sections the scale should be noted. Cross section paper used in plotting

is ruled both horizontally and vertically in one inch squares which are in turn divided

by lighter lines into one tenth (0.10) inch squares. The elevation of the proposed

grade line on centerline is usually noted at each cross section. ,
The right-of.way agent is primarily interested in the cross sections which lie

adjacent to the property for which he is negotiating. The width of the section is

the determining factor in deciding how much right-of-way will be necessary. The

height of fill or depth of cut at the new right-of-way line is important when ex-

plaining to an owner just what the future construction will be like. I

In working with cross sections the term "slope" is used frequently. A s~~
IS simply the hypotenuse of a right triangle and is designated by the relationship

of the horizontal distance to a vertical height of one. For example, a 3 to 1 slope

.extends 3 feet horizontally for each vertical foot of rise or fall. Slopes which

extend downward from the shoulder of a highway grade to natural ground or the
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bottom of a side ditch are called "foreslopes." Those which extend upward from the

bottom of a cut to the natural ground at the extremities of a section are called "back­
slopes" (see Figure 9).

Slopes are determined primarily by the stability of the soil. If too steep a

slope is constructed, it will slip and slide until it has reached the natural slope

or "angle of repose" for that particular material. Flat foreslopes, such as the 4 to 1

slope- commonly used on the Interstate System, are also a much safer -slope. A car

driven off of the road with a 4 to 1 foreslope has a far better chance of survival

than it would have on a 2Y2 to 1 slope.

The word "berm" is often used in conjunction with slopes. It is not itself a

slope but a level pla<;e, usually with slopes on either side. The Bat top of a dike is a

good example. (see Figure 9) Berms are sometimes built into the construction

of long foresropes and backslopes for more stability and erosion control, or perhaps

to provide a place to build a fence when it is desired to keep a straight line across a

short section of cut backslope.

The foregoing will perhaps clarify some of the questions which will come up

in the reading of plans. There is no substitute, however, for experience.

Right-oE-Way Plans

In, many States it is the standard procedure to issue right-oE-way plans that are

separate and distinct from the highway design plans. These plans contain all of the

information necessary for the acquisition of the required right-of-way that is found on

the design plans, plus any additional information that will be utilized in the acquisition

process. These States have felt that the additional cost and drawing time necessary to
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prepare a separate set of plans for each phase of the work is more than offset by the

saving in time and the cost of appraising and actual acquisition, particularly in urban

areas.
These plans show the width of the right-of-way to be acquired, the right-of-way

lines, the proposed limits of the slopes, the stationed centerline-with appropriate

ties to the intersecting property lines and any changes in the right-of-way' width­
and the lines and areas of any additional easement areas that it is necessary to acquire.

They also show a parcel identification number, the property ownership lines, the

name of the property owners, and the area, in square feet or acres, of the pan to be

taken and of the remainder of a partial taking. Any pertinent data affecting the cost

of the right-of-way, such as improvements, access or land service roads, intersecting

local roads and entrances, both private and commercial, fences, etc., are indicated on the,
plans. Access control lines and all approved points of entry to or exit from the

highway are also shown. There is sufficient dimensional and angular data to permit

ready identification and correlation with the legal description of all parcels and

easement areas that are required for the highway project.

[Editor'J note: For a comprehensive discussion of right-of-way plans, see Land
Acquisition 1961, Highway Research Board Bulletin 314, p. 44, "Standards for
Right-of-Way Plans," by J. E. Kirk, Chief, Engineering Correlation Branch, Right­
of·Way Division, Bureau of Public Roads.)
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CHAPTER 16

Area Computations

L. J. WALLIS

Special Right-of- Way ConJlIltant

Iowa State Highway Ccnnmiuion

When it becomes necessary to acquire a tract of land for high,way right-of-way

purposes, it is not only helpful, but usually a practical necessity that the tract and its

dimensions be plotted and the area thereof computed. The information thus obtained

is essential in both the appraisal and negotiation phases of right-of-way acquisition.

The appraiser will find the size and area information of prime importa~ce

In his calculations of market value, under the circumstances of both a partial or 'an

entire taking. This data is, especially necessary in the case of a partial taking, where

the property is split into two or more parts, and the areas of the respective parcels is

required for a proper appraisal valuation.

The appraiser for his part needs this same information in order to properly

convey an accurate understanding of the proposed taking to the property owners.

The owners, of course, usually have a relatively accurate knowledge of the land

they own, but under the circumstances of an eminent domain acquisition, they are

vitally interested in ascertaining exactly how much land is being acquired, with the

relative areas and shapes of any remaining portions.

The selection of the method for computing right-of-way areas will depend upon

the accUracy required in the result. Where the area must be exact, a mathematical

computation of all necessary dimensions is made and the area is then computed

accurately by using these dimensions. The result obtained can then be checked mathe­

matically for errors by another person. In this method the plat does not have to be

drawn to an exact scale since all dimensions are calculated. When the determination

of the area does not require this exact mathematically correct solution, it is possible to

obtain reasonably dose results by scaling the necessary dimensions. This, however,

requires the drawing of an accurate plat. The larger the plat and the more

carefully it is drawn, the less chance there is for error in the scaled dimensions. This

method 'saves time in computation, but unless an approximate area is sufficient, the

time saved will be off set by the time required to draw the necessary plat.
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When using prints or plats or road plans it should be noted that the paper is

inclined to either shrink or stretch in the reproduction process. If scaling from a

reproduced print, this should be checked by scaling a measured dimension shown

on the plan and if a correction is needed this should then be applied proportionately

to all dimensions scaled for use in area computation.

Computation of Area A, B, C, D, E (Figure 1) by the Method of Counting Squares

A quick and easy method of determining the area of an irregular tract is to plot

the tract to an accurate scale on a sheet of standard cross section paper. If the

plotting is carefully done, the area can be computed by counting the number of

squares within the boundaries and then multiplying this result by the square feet

in each 1 inch square. If a scale of 1 inch equals 100 feet is used, as in Figure 1,

each 1. inch square represents 10,000 square feet and each small 1/10 inch square is

100 square feet.

In using this method first outline all of the full 1 inch squares. Then count the

number of small squares in each of the fractional 1 inch squares that are left.

The total number of full squares plus the sum of all the fractional parts of squares

when multiplied by 10,000 will give the area in square feet.

o

N

Scale- : / in. = /001'f.

.84

-----T
I !v-",
I 0.,.

I .44 ~_, ~

I \,---- ~

: '0_

I .9~
r /5.11 5'f· ;17. I I

I I.+ I,_._-- -----,
I I l' cO

I· .5"4
I

,8.00

lOla! Ar~a

~5001
£' o· (~

",1,
I .5"Z.ZI_____ ...J. _

.7/

I
.S"S ,

-z.;~.. I
....~ I
.~ I
.~~-----

~t
~ .J8
~~-

,
I
I
I
I

----~.

I
I
I
I

-----~A

E. FI~. 1

222



Computation of Area .A. B, C, D, E (Figure 2) Using Scaled Dimensions

Divide the area into three triangles ABE, BCD and BED, the last two having a

common side BD. Drop perpendicular line (Ax) through point A to line BE

and perpendicular lines (Cy and Ez) through points C and E to line BD.

The results of counting the squares should be noted on the plat as shown in Figure

1. The summation in this illustration arn<;lUnted to 15.11 inch squares.

15.11 x 10,000 = 151,000 sq. ft. x .000023 = 3.473 (3.47) Acres

To convert an area computed in square feet to acres, multiply by the decimal

equivalent of 1/43560 or .00002295. For practical purposes multiply the square feet
by 23 and point off six decimal places.

•

•

•

•

BD = 558'

BE = 350'

Ax = 82'

Cy = 220"

Ez = 272'

Area Computation:

%(Cy+Ez)BD = Y2(492 x 558) = 137268 sq. ft. (Area BCDE)

%(BE x Ax) =~'2(350 x 82) = 14350 sq. ft. (Area ABE)

Total Area = 151618 sq. ft.

151,618 sq. ft. x .000023 = 3.4877 (3.49) Acres
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Area Computation by Subdivision into Simple Geometric Figures

In Figure 3 the area is divided into 5 right triangles and 2 rectangles by drawing

meridian (vertical) lines through points B, C, and E and then drawing horizontal

lines (at right angles) through points A, B, and D. Each triangle now has a hypotenuse

of known length formed by a boundary line of the survey. The bearing of this line

will be .an adjacent interior angle of the triangle.

By use of a table of natural trigonometric functions, the lengths.of the other

two sides of the triangle are calculated. This is done by multiplying the length of

the hypotenuse by the sine and cosine respectively of the bearing angle. For example

in triangle ABw (Figure 3) :

Aw = AB x Sin 9°·30' == 187.00 x .165048 = .30.86 ft.

Bw= AB x Cos 9°·30' = 187.00 x .986286 = 184.44 ft.

The sides of the other triangles are calculated in a like manner and noted on the plat.

The dimensions'of the rectangles are now obtained by addition and subtraction. The area

computation will be as follows:

= 61734 sq. ft.

= 5835 sq. ft.

= 151718 sq. ft.x.000023 = 3.48.9 (3.49) Acres

•

•

Triangles:

ABw = 30.86 x 184.44 x Y2 =
BCr = 102.33 x 334.71 x Y2 =

CDt = 181.86 x 311.84 x Y2 =
DEu = 124.79 x 414.63 x Y2 =
EAv = 132.80 x 149.86 x Y2 =

Rectangles :

Brsw = 184.44 x 334.71

stuv = 25.07 x 232.77

Total Area

2846 sq. ft.

17125 sq. ft.

28356 sq. ft.

25871 sq. ft.

9951 sq. ft.

•

•

•

•

•
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Area Computation by Double Meridian Distance (D.M.D.) Method

Area computation by the D.M.D. method has several advantages. (1) It 1S

accurate. (2) It provides a check on the closure of the metes and bounds survey.

(3) The tabulation on latitude and departure sheets (see Figure 5) simplifies the

work and once the method is learned. it becomes almost a mechanical process. (4)

The computation by this method is rapid and does not require a plat drawn to the

accuracy required in other methods.

While it is possible to compute areas by simply learning the rules for this

mechanical process, one should understand what mathematical found*ion is used tn

deriving these rules. This is illustrated in Figure 4 and is briefly as follows.
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A meridian (north and south) line y.y is drawn through the point A on the

plat. From this meridian line perpendiculars l!-re drawn to all corners of the tract.

This forms 3 trapezoids and 2 triangles, one figure for each of the five sides of the

tract. The area enclosed is equal to (trCD+ tuED) - (AsB+sBCr+AuE). This is the

difference between the sum of all the areas formed by the lines running southward

and the sum of all the areas formed by the lines running northward. The area of any

of the trapezoids or triangles is equal to the average distance of the extremities of the

course, or line, from the initial meridian, multiplied by the projection of that course on

the meridian. However, in computing the areas by the double meridian distance>

method (D.M.D.) we use the mm of the distances from the ends of each course

to the initial meridian (Y·Y). The averaging of these distances is provided for in the

final computation when the total area is divided by two. This is an easier and more

convenient method.

In tabulating the data for computing the D.M.D. the courses must be taken in a

consecutive order around the traverse. The D.M.D. of the first course AB is sB which

is also the departure for this course. The D.M.D. of the second course BC is

sB + rC which equals 2sB + Bx or the D.M.D. of course AB plus the departure

of AB plus the departure of Be. This gives rise to the following rules.
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1. The D.M.D. of the first course starting from the initial meridian is the de­

parture of the course itself.

2. The D.M.D. of any course equals the D.M.D. of the preceding course plus

the departure of the preceding course plus the departure of the course itself.

3. The D.M.D. of the last course is numerically equal to its departure but with

the opposite sign.

The double area is calculated for each course by multiplying the D.M.D. of the

course by its latitude. This is recorded under the Areas as plus (+) or minus (-)

as the case may be. The algebraic sum of all the north (+) areas and the south (-)

areas will equal twice the area of the tract and must be divided by two. The sign

of the result is immaterial since it is the numerical difference between the north and

south areas that is used in computing the area.

• Area Computation of Tract Having an Irregular Curved Boundary

-·A reasonably accurate area computation can be fade of a tract of land having

a curved or irregular boundary, such as a varying slope easement area, by dividing

•
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the plat into a series of parallel strips of equal width and spaced closely enough to take

the irregularities into account. In this manner the curved line is reduced to a series

of short straight lines and the area computation is simplified into the calculation of

the area of a number of small trapezoids.

In Figure 6-B a tract is shown with the scaled dimensions for computation. A

perpendicular base line (AX) is dropped from point A where the curved boundary

intersects the north side of the tract. The irregular part of the tract lying west of this

base line is then divided into 11 equal 30 ft. strips drawn at right angles to the base

line and having vanous horizontal lengths between ° on the north and 125 ft. on

the south.

To compute the area, add the length of all horizontal distances on the west of

the base line. (813.0 ft.) Deduct Y2 the sum of the two horizontal distances on the

north and south boundaries west of base line. Y2(0 ft.+125 ft.) = 62.5 ft. Multiply

the remainder by the width of one parallel strip, (30 ft.). This gives the area of

the irregular portion. Add the area of the rectangle lying east of the base line to

complete the area of the whole tract.

813.0 ft.-Y2(0 ft.+125 ft.) = 750.5 ft. x 30.0 ft. = 22,515 sq. ft.

150.0 ft. x 330.0 ft. (east of base line) = 49,500 sq. ft.

Total Area = n,015 sq. ft.

n,015 sq. ft. x .000023 := 1.656345 (1.66 Acres)

Area Computations Involving a Circular Curve on the Boundary

There are many right-of.way areas where part of the boundary line consists of a

circular curve. The corner lot shown in Figure 7 is such a tract. The part of this

area shown between the chord and the arc of the circular portion is a segment of a

circle and cannot be calculated exactly by any short formula. In this illustration the area

of the segment is not computed directly.

The area of the sector of a circle consists of that part which is enclosed between

two radii and the included arc. The formula for this is: A = Y21r, (1) being the

length of arc and (r) the radius of the circle. The formula for the length of arc

is: 1 = 1° x 0.017453 x r, (10) being the central angle of the circular portion (in

degrees) and (r) being the radius. The formula for the area of a sector can be

written: A = Y2lr = 11(1° x 0.017453 x r2 ).

In computing the area of Figure 7 three areas are calculatea. (1) The area of the

trapezoid ABCD. (2) The area HECF, consisting of two right triangles. (3) The

area of .the sector HEGF. With these areas calculated the area of the tract will be:

ABEFD = (1) ABCD- (2) HECF+ (3) HEGF.
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Computation:

• • •

Figure 5

• • • •

Enter the factors for the Bearings in the Functions column from the Sine and Cosine sections of a trigoDornetry table.

Compute the Latitudes and Departures:

The Distance multiplieJ by the Cosine equals the Latitude, N is plus ( +) and S is minus ( - ).

The Distince multiplied by the Sine ·equals the Departures, E is plus (+) and W is minus (-).

BEARING fUNCTIONS DISTANCE LATITUDES DEPARTURES LAT. D.M.D. +AREA -AREA

Sine Cosine N+ S- E+

N9° -30'E .165048 .986286 187.00 184.44 30.86
N73° - o'E .956305 .292372 350.00 102.33 334.71
S30° -15'E .503774 .8<>?836 361.00 311.84 181.86

tv
S73° -15'W .957571 .288196 . 433.00 124.79

tv N41° -32.75·W .663219 .748425 200.24 149.86
00

TOTALS 436.63 436.63 547.43

w-

414.63
132.80

547.43

The totals of the Nand S columns in the Latitudes should be equal and the totals of the E and W columns in the Departures should be equal. If
they are not equal the metes and bounds description will not close.

BEARING FUNCTIONS DISTANCE LATI11JDES DEPARTURES LAT. D.M.D. +AREA -AREA

Sine Cosine N-t S- E+ w-

N9° -30'E .165048 .986286 187.00 184.44 a 30.86 + 184.44 + 30.86 5692
N73°- o'E .956305 .292372 350.00 102.33 b 334.71 + 102.33 c + .396.43 40567
S30° -15'E .503774 .863836 361.00 311.84 d 181..86 -311.84 e + 913.00 284710

S73° -15'W .957571 .288196 433.00 124.79 f 414.63 -124.79 g + 680.23 84886

N41°-32.75'W .663219 .748425 200.24 149.Bc:i h 132.80 + 149.86 i + 132.80 19905

TOTALS +436.63 -436.63 +547.43 -547.43 66164 369596
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369596
Subtract th~ TOTALS 66164

=
Remaind~r 303432

Divide by 2 303432
---151716

2

Multiply by .000023 151716
.000023

3.4895 acres

OR

Divide by 87,120 303432
-- - 3.4895 acres

87120

Bring the first D~partur~ (a) ov~r into the D.M.D. column with its sign. To the first D.M.D. add the first D~parture (a) and th~ s~cond Departur~ (b)
t-J to equal the s~cond D.M.D. (c). Continue in this manner for the rest of the D.M.D. values: (c+b+d = ~), (e+d-f = g), (g-f-h = i).
~ Th~n "i" and "h" should be equal but with different signs.

Transf~r the N and S values into the Lat. column with their signs and multiply them by th~ numbers in the D.M.D. column. If the answer is plus
(+), put it in the +AREA column. If the answer is minus (-), put it in th~ -AREA column. Total the +AREA column and the -AREA
column and subtract th~ smaller from the larger. Divid~ the r~mainder by 2 and multiply the answer by .000023 to convert th~ square feet into
acres. Another way to convert into acres would be to divid~ the remainder by 87,120 (twice th~ numb~r of square feet in an acr~).
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(1) ABCD = 150 x Y2(150+ 236.6) = 28,995 sq. ft

(2) HECF = 75 x 129.9 (subtract) = 9,743 sq. ft.

19,252 sq. ft.

(3) HEGF = Y2(60xO.017453 x 129.92 ) (add) = 8,835 sq. ft.

Area ABEFD = 28,087 sq. ft.

28, 087 sq. ft. x .000023 = 0.646 (0.65) Acres

Use of the Polar Planimeter for Determining Right-oi-Way Areas

The polar planimeter is an ingenious device by which the area of a tract of land

can be determined by tracing its outline from a plat drawn to scale. The theory of how

this instrument achieves this result presents a rather involved problem in calculus

and is beyond the scope of this instruction. A line drawing 01. ~-p-ola~ pl!!,[li.!P~e! ..

is shown in Figure 8.

The instrument has two arms BO and HP. BO is of fixed length and is

anchored to the paper by a needle point 0 which is held down by a small weight.

This arm is connected by a pivot to a collar C through which the tracer arm HP can

slide. P is the tracer point which is moved along the outline of the area to be

measured. The length CP on the tracer arm is variable and is changed as necessary

to coniorm to the scale of the plat being measured. A graduated wheel with a

vernier, ·'S;· and a small disk wheel, "D," which records the number of full revolu­

tions of the wheel "S," record the area in units.

The planimeter is designed to give accurate results with ·'a perf-ectly -drawn ·plat---: --'-".~

coupled with perfect operation. These requirements will ordinarily limit its use to area

determination where exact mathematical accuracy is not too essential and a reasonably

correct result will be sufficient.

The use of the planimeter will prove to be a great timesaver, especially when

irregular are,as are involved. While it is seldom carried in the field, one is usually

available in any drafting room or engineer's office and every right-oi-way agent

should be familiar with its use and operation,

o

---,._-'. --
I

Figure 8
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CHAPTER 17

Plotting Deed and Property Descriptions

L. J. WALLIS

Special Right-of-Way Consultant

Iowa Stale Highway Commiuion

In real estate tenninology a "deed" is a written instrument whiett transfers the

title, or ownership, of land from one party to another. Among other requirements

this deed must contain a description of the real estate which it conveys. An adequate

legal description has been defined as one that can be located on the ground by a

competent land surveyor either with or without extrinsic evidence.

An adequate deed description is also one which can be plotted from recorded'

data. At times this may re<juire looking up recorded plats of surveys which are r~ferred '

to but not recited in the deed itself. This is true when the land co~veyed is a lot,

or lots, in an urban subdivision. Also, it is not uncommon to find a deed :description ,

which refers to the conveyance of the same tract by a prior deed. For example, a deed

description might read ". . . . all land which was conveyed to the grantor by a deed

dated March 1, 1920, as recorded in Book 240 Page 200 of Land Deed Records in

Blank County, Iowa,"

Sometimes in a deed a description is found which is tied to a private survey made

of an adjoining property. It might read as follows: ;'Beginning at the northeast corner

of a tract conveyed to John Doe by deed recorded in Book 28', Page 326, etc.;

thence south along the east line of said tract, etc." In this case one can only trace

back throu~h the records of John Doe's property to find the infonnation necessary to

plot the description from some identifiable starting point.

In right-of-way acquisition it is essential to have a description and plat of all

properties from which right-of-way is to be taken for the following reasons:

1. The appraiser must have a description and plat before he can begin his

work. This plat will show the whole property and also the right-of-way to

be taken. The area of the total property, the area taken for right-of-way and

the area of the remaining portion, or portions, in partial 'taking are necessary

for his appraisal. ,

2, The' negotiator also requires a property plat of a similar naturlc:; first, that

he may be able to interpret the work of the appraiser for his own infonnation,
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and second, so that he will be able to explain to a property owner just what

is to be taken as right-of.way. A property plat for use as a visual aid in

negotiation is almost a necessity.

3. When right-of-way is acquired by the State, either by purchase or con·

demnation, an accurate description of what is being taken is normally prepared

for recording, along with a plat showing the entire property and the right-of­
way which is being acquired.

A certain minimum amount of equipment IS needed when plotting deed or

property descriptions. In a well equipped drafting room everything necessary is at

hand, but since the first plat is usually made in the field, the right-of-way agent

should have the following:

1. An engineer's scale - the beveled 6" scale having scales of 10, 20, 40, and

50 divisions to the inch seems to be the favorite. A triangular 12" scale

having scales of 10, 20, 30, 40, 50 and 60 divisions to the inch is very

handy at times but is not so easily carried..

2. A transparent protractor of about 5" diameter. This may be either a Yz
circle graduated from 0 to 180 degrees or a full circle of 0 to 360

degrees. The former is commonly used but the latter has some advantages.

3. Two transparent triangles - a 5" 45 degree and a 30-60 degree having

about a 5" short side length are a good size and convenient to carry.

4. An ordinary pencil compass (which can be p~rchased at most dime stores)

will be sufficient in most cases.

5. Draftsman's pencils - 4H or 5H are better than the softer leads for accurate

plotting. A draftsman's pad of sandpaper for sharpening the points, and a

good eraser are also helpful. .

6. Paper - plats can be drawn on almost any paper when necessary but for

good work and convenience it is advisable to carry a supply. The following

list is recommended:

a, A supply of printed section plats on standard 8Yz x 11 sheets with a full

section at 800 feet to the inch. These can be used for an entire section

or when the tract is small the scale can be 400, 200, or 100 feet to the inch

if desired.

b. Some graph or cross section paper is almost necessary when plotting a

survey using only the compass bearings.

c. Plain white tracing paper is good for plotting when using deflection angles

on the traverse of the area.

J. A few sheets of ordinary onion skin typewriter paper are very handy

to trace a plat from a county plat book and a pad of ruled legal paper is good

for notes and copying descriptions.
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The first step in plotting a deed or property description is to make an accurate and
exact copy of the description and also to list the book and page of the county deed

record where the deed is recorded.

There are different forms of description commonly encountered in deeds. In

~neral they will fall into one of the following categories:

~. Subdivision of sections in the U.S, Rectangular System.

2. Metes and bounds descriptions.

3. Town lots in urban subdivisions which may have been surveyed under

either system.

4. The right-of-way centerline description used frequently by the States.

In the older deeds surveyed under the metes and bounds system, the distances

will often be given in chains and links. The old time surveyor's chain was 66 feet (or 4

rods) in length and was composed of 100 equal links, each 0.66 of a foot long.

When a description is found written in this manner, convert the measurements to

feet and decimals of a foot. For example, a distance of 8 chains and 12 links, or

8.12 chains, is multiplied by 66. Thus, 8.12 x 66 = 535.92 feet.

Plotting Under the Section System
Plotting deed descriptions which are regular subdivisions of a section is a relatively

simple matter. Land conveyed by this method must be in accordance with the govern­

ment survey. An exact resurvey of the tract will probably show a variation in the

acreage which it purports to convey and the area will be "more or less." The plat

of the property for most purposes is drawn as if the subdivision of the section had been

theoretically correct.

In plotting a description of this type, take the description in the reverse order

from the way it is written. For example, a tract is described as the NE quarter of the .

NW quarter of the SW quarter of Section 10, etc. First show the SW quarter of

Section 10, then its NW quarter and then the NE quarter of that. The last is the

tract to plot.

Wh~re tracts are encountered where the subdivision of a fractional section or quarter

section has been made, all or part of the property may be described as lots into which

the fractional section or quarter section has been divided. If this is the case, the

data from the original survey by which these lots were laid out will have to be

obtained from the county records or from other supplemental government records.

This may involve a great deal of research and normally the same plotting that is

shown on the county plat books and which is used by the county assessor in determining

the taxable acreage of such lots will be reproduced.

Figure 1 shows a plat of an entire section which has been subdivided into eight

differ~t .hypothetical properties. These are marked as A,IB, C, D, E, F, G, and H,

with the description of each of these tracts given below this section plat.

235

I

I

I

I

I

I

I

I



I I /iI
~I

E /Ol7'c.{.D 7',,

N
I
I
I
I
I -1-- -71-- ----2----

I
GI

I• ~
I
I

-E 7-f----~---- ,EC"
8

I
I
I

C
I

vt
I

B Al
I

----zz---- ----?--------------+---~----
I
I

}
I
I
I
I
I

li'ong~ Z) West

A = Southeast quarter, Section 8, Township 84 North, Range 23 West of the

5th Principal Meridian, in Story County, Iowa.

(This is commonly abbreviated as follows)

= SE¥.t, Sec. 8, T84N, R23W of 5th P.M., Story Co., Iowa.

B = EY2 SW¥.t, Sec. 8, etc.

C = WY2 SW¥.t, SW¥.t NW¥.t, Sec. 8, etc.

D = NY2 NW¥.t, Sec. 8, etc.

E = SE¥.t NW¥.t, WY2 WY2 NE¥.t, Sec. 8, etc.

F = E~ WY2 NE¥.t, NY2 NEY-t NEY-t Except E. 10 Ac., Sec. 8, etc.

G = SEY-t NEY-t, SY2 NEY-t NEY-t, Sec. 8, etc.

H = E. 10 Ac. of NY2 NE¥.t NE¥.t, Sec. 8, etc.

Figure 1
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When making a plat of a single one of these properties it is not always necessary

to show the drawing of the entire section in the plat. For example a plat of the

quarter section may be all that will be needed or perhaps even of the quarter-quarter or

1/16 section may be sufficient. In such case it is necessary to show the exact identifica­

tion to tie the property plat to the specific section, township, etc.

Tract F and the 10 acre tract H deviate from the regular subdivision. The

NE¥.t NE¥.t NE¥.t might be 10 acres but it will probably run more or less, but with

the description as written, H owns exactly 10 acres, no more nor less. F will therefore

own, not the NW~ NE~ NE~, but the NY2 NE~ NE~ Except the East 10 acres

thereof. This may run more or less than 10 acres. To determine the exact dimensions

of tract H will require a resurvey of the NE¥.t of Section 8. If this is done, it would

be better to describe H as the East "x" ft. of the NY2 NE¥.t NE¥.t instead of giving

its area. The description as illustrated is quite often used, however, and is' considered

adequate.

A plat is shown in Figure 2 for a single property. This is tract "F" as shown in

Figure 1. The description of this tract is: EY2 WY2 NE¥.t, NY2 NE¥.t NE¥.t Except

L

•

•

•

•

•

•

•

, .

N
/OAc.

Bk ?05 Pq 58
LondDeeds

~.5~cJ.ine

Cenfer~c.
PLAT OF PROPERTY "F"

IN THE NE v.. SEC. 8, T 84 N, R 23 W OF 5TH P.M.
. STORE COUNty, lOWA

Figure 2
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the East 10 Ac., Sec. 8, T84N, R23W of 5th P.M. It will be noted that the plat

carries sufficient information to locate the property specifically without further need

of the description. This plat also gives other information such as the location of

present roads, the farm buildings and the approximate centerline of the proposed sigh­

way. The north point is also shown, although as a general rule all plats are drawn
with the top of the plat being north.

Figure 3 is a plat of a property described as: EY2 and Lots 1 and 3 of the NE~

of Fract. Sec. 10, T84N, R23W of 5th P.M. In plotting this property with the lots as

shown and numbered in the county records, the entire section has been shown. These

lots are the quarter-quarter (1/16) parts of the section which have been rendered

fractional by the invasion of a meandered lake. This plat shows the present roads, the

location of the farm buildings, the approximate location of the proposed highway

centerline and also shows the area of the lots in taxable acres as computed by the

county assessor.

Figure 4 shows a fractional section on the north boundary of a township. When

the township was divided into sections, the over or under run was thrown into the

last half mile of the section. In this ~ase the under run resulted in the quarter.

N

I
'''----1'1 I

5.%~ \ :1
I I---- - -,------- ------ +- - -----
I I I
I . 1 BOOK /8.P"fb~leZ
I l Ld/X!'.{}Mdl?ecord
I I I
I I I

1 -PLAT OF THE JOHN DOE PROPERlY

IN THE NE Y4 FRACT. SEC. 10, T 84 N, R 23 W OF 5TH P.M.
STORY COUNlY, IOWA

Figure 3
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quarter (1/16) sections on the north containing considerably less than the normal 40

acres. Sometimes these quarter-quarter sections have" been given lot numbers but when

the variation has not been great they have not been so designated. The descriptions may

be written somewhat differently depending upon the writer.

The property shown in Figure 4 may be described as follows:

d SY2 NW¥.t, NW Fractional 'i4 NW'i4, Sec. 4, T84N, R23W of ~th P.M.

b. SY2 and NW¥.t of the Fractional NW'i4 of Sec. 4, etc.

c. SY2 NW'i4, NW~ NW'i4, Fractional Sec. 4, etc.

All of these descriptions would be construed as the property shown in Figure 4.

Plotting by Metes and Bounds

The metes and bounds system of land survey antedated the U.S. Rectangular

System in the colony States and in other areas which were settled prior t~ the adoption

N

PLAT OF THE PROPERTY OF WILLIAM AND MARY SMITH

IN THE NW F~CT. Y4 OF SEC. 4, T 84 N, R 2~ W OF nH P.M.
STORE COUNTY, lOWA

Figure 4
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of the latter method. It is still used when a tract of land cannot be readily described

for any reason under the rectangular system.

The plotting of a property described by metes and bounds is simply drawing on

paper a picture of the work done in making the survey. There are two methods which

are ordinarily used. The meridian method plots the bearings and distances from each

point after a true meridian line has been established through the point. In this method

the bearings are plotted direct. The deflection method wherein the. direction of a

course is determined from the deflection angle which it makes with the preceding course

produced. When only bearings are recited in the description, the deflections must be

computed from them. It does, however, eliminate the necessity for drawing the

meridian line at each point and for this reason is more commonly used. The plotting

is the same as used in plotting the highway centerline survey except that in this case

the traverse must close, i.e., return to the point of beginning.

The following hypothetical description will be used to illustrate these two

methods:

Beginning at a point on the south line of Section 10, Twp. 84 N, R23W
of the 5th P.M. in Story County, Iowa, which is 155.0 ft. east of the south
quarter corner of said section; thence N 15° E-925.0 ft.; thence N 48Y2°
W-928.0 ft.; thence N 70Y2° E-1815.0 ft.; thence S 52Y2° E-1550.0 ft.;
thence S 25° W-1291.7 ft. to the south line of said Section 10; thence W­
1939.0 ft. along the south line of said section to the point of beginning.
The south line of the SE¥.t of Section lOis assumed to be due east and west.

From this description, which has· been copied from the deed, the first step is to

tabulate the bearings and distances:

,

Bearing Distance

N 15° E 925.0 ft.,
N 48Y2° W 928.0 ft.

"

1815.0 ft.N 70Y2° E

S 52Y2° E 1550.0 ft.

! S 25° W 1291.7 ft.

West 1939.0 ft.

In Figure 5 the foregoing description is shown plotted. The meridian lines and

the E-W lines are shown at each point with the angles as indicated by the bearings.

These do not need to be shown on a regular property plat and they are shown here

only for clarification. The plat will show all points and the courses with the bearings

and distance marked along them. This description moves in a dockwise manner

around the area. If the description moved cQunter-clockwise all of the bearings would

be .reversed in direction. Note on the plat any additional information that may be of

value.
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The method of plotting the first course of this description' (N 15° E) is illustrated

in Figure 6. The routine steps are as follows:

1. Draw the meridian line through the point of beginning.
2. Place protractor with the center on the point of beginning and align the

00.1800 line exactly on the meridian line. Since this bearing is in the

northeast quadrant, the protractor is placed on the right or east side of

the point.
3. With the protractor placed, locate the 15° angle which the bearing makes

with the meridian line. Mark this point at the edge of the protractor.

4. Remove the protractor and draw a straight line from the point of beginning

through the point which has been just marked with the protractor.

S. Scale the distance (925.0') from the point of beginning along this line;

mark the point and circle it. '

N

PLAT OF THE PROPERTY OF HENRY MILLER

IN ACCORDANCE WITH AN IRREGULAR SURVEY IN
SY2 OF SEC. 10. T 84 N, R 23 W OF 5TH P.M,..

STORY COUNTY. IOWA

Figure 5
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To plot the second course as shown in Figure 7:-(1) Draw the meridian line

through the point located in Figure 6; (2) place protractor on this point as before except

that since the bearing is in the NW quadrant the protractor is placed on the left or

west side of the point; (3) mark the 48Y2° bearing west from the meridian line;

. remove protractor and draw a line from the new point through the point marked with

your' protractor; and (4) scale the distance (928.0') along this new line; mark and circle

the next point. The second course is now plotted.

Plotting the remainder of the description will be simply a repetition of what has

been illustrated. When the last course is plotted, it should close on the point of

beginning. If it does not, either the description is in error or the plotting has been

inaccurate--with the odds very much against the plotting.

To illustrate the deftectioll method of plotting metes and bounds, the description

of the tract will be the same as used in the meridian method. However, since the

deflection angles at all corner points must be' computed, the tabulation should be

expanded to include these angles. In Figure 8 these deflection angles are shown with A

at the point of beginning and points B, C, etc., following in a clockwise order around

/
,Prl!aolng COvroSe

f5,u nj'.G)

Figure 6 Figure 7
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the area. The deflection angle (shown circled) is the angle, right or left, that the new

course makes with the preceding one.

After computing the deflection angles, the description is tabulated as follows:

,'.I

•

Bearing Distance Deflection Angle

From Y.i cor. Sec. 10 to A East 155.0'

A N 15° E 925.0' 75° Left

B N 48Y2° W 928.0' 63Y2° Left

C N 70Y2° E 1815.0' 119° Right

D S 52Y2° E 1550.0' 57° Right

E S 25° W 1291.7' nY2° Right

F West 1939.0' 65° Right

•

•

Plotting by the deflection method is relatively simple after the deflection angles

are computed and tabulated. In Figure 9 the description has been plotted by this method.

Since in this case the description has one course which runs in the· cardinal direction

east and west, this course determined the orientation of the plat.

From an inspection of a description, or a rough freehand sketch, first determin'e

where the point of beginning should be located so that the plat will not run off the

sheet. The following procedure can then be used:

1. Spot and circle the point of beginning (marked A in Figure 9) and then for

orientation draw a vertical meridian line through it

Del"!. Angle •
90'·15" 5·/f.

,,
.~/
~/'>,,
I

1

tJef'f. Angle'
9D--25·.~5'IN.

JY.

~ef7.A~i: •
~'. (7t7:t·M:~Ji')•.f7'&

•

•

•
Figure 8

•
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the plat is completed.

./
I 'j

I.

,
1 '

~-
D

N

PLAT OF THE PROPERTY OF HENRY MILLER

IN ACCORDANCE WITH AN IRREGULAR SURVEY IN
SY2 OF SEC. 10, T 84 N, R 23 W OF 5TH P.M.

STORY, COUNTY, IOWA

Figure 9

2. Place the center of the protractor on A, align with 0° on the meridian line

and layout the first course (N 15° E) drawing the line long enough so that

it will extend a little more than half the radius of the protractor beyond point

B when plotted.

3. Scale the distance (925.0') from A to B. Spot and circle point B.

4. Place center of the protractor on point B with the 0°-180° line on the

line AB produced. Measure off the 63¥2° deflection to the left from this

line and draw in line BC extending it thf0ugh and beyond C.

5. Scale distance BC and spot point C. Move protractor to point C, align on

line BC produced, measure off the deflection angle of 119° right and draw in

line CD, etc. etc., until the entire description has been plotted and closed on

point A, the point of beginning.

6. Show the bearings and distances on the plat as in Figure 9; show the north point

with an arrow; show the tie to the Y4 section corner to locate the plat-anq
I

244

,..
" 0'



•
It is not necessary to show the deflection angles as in Figure 9 since the bearings

provide the information required to check the plat.

Urban Properties

••

•

Plotting an urban property description ordinarily consists of making a scale

drawing of a recorded plat or a portion thereof. Normally the land in cities and

towns has been surveyed and plotted as follows: the original town, additions, and

subdivisions. These in turn are divided into blocks and lots of various sizes and

shapes. The streets and alleys are also shown on these recorded plats. (See Figure 10.)

In preparing a plat of a city or block, one is expected to show its size, shape,

and location. The average city map will seldom contain sufficient information since

it is generally drawn on too smale a scale. This information can be found in the

"Town Lot Plat Book" of the county auditor. If this source does n~t furnish all of
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BLOCK OF 2 ANSON'S FIRST ADDITION

TO THE TOWN OF MARSHAll, lOWA
(From Co. Auditor's Plat Book)

Figure 10
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the data necessary, the recorded plat of the original survey for this particular

area can usually be found in the county recorder's office,

An onion skin tracing !s often made from these plat books. This sketch is

made to acquire data rapidly to draw an individual plat of a property. Figure 10 is an

illustration of such a sketch or tracing.

In copying the deed description of a part of a lot or block, particular care should

be taken to copy it exactly. For instance, a lot may be plotted as 60 It. x ISO ft, If

the conveyance is for the west half of the lot, that is one thing; but if the deed

conveys all of the lot except the east 75 ft., it may be another. These appear the

same but a resurvey may show that the lot is actually 151 ft. deep, in which case the

remaining east half would be 75.5 ft.; but where the east 75 ft. was excepted in the

conveyance, it would still be the 75 ft. as specified.

In Figure 11 is illustrated a plat of a part of a city lot. This is laid out from the

sketch (Figure 10) in accordance with the following description:
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"Ali that part of Lot 9 in Block 2 of Anson's First Addition to the Town

of Marshall, Iowa, except the east 50 feet thereof."

The following information can be found on this plat. (Figure 11),

1. Name of the record owner

2. Book and page of recording

3. Location:

(a) Nwnber of lot

(b) Nwnber of block

(c) Name and nwnber of addition

(d) Name of town or city

(e) Names and widths of abutting streets

4. Assessed valuation:

(a) Lot (in circle)

(b) Buildings ( in rectangle)

5. Location of project centerline

6. North point

In addition it will be noted that no definite dimension is shown for the depth

of that portion of the lot described. The plat dimensions indicate' that this would

be 130 ft. after the east 50 ft. is excepted. However, should- an-accurate resurvey

find the lot to be more or less than the 180 ft. as shown on the recorded plat, the

~ver or under run would apply to the property described.

Highway Centerline Description

The description of a right-of-way taking using the metes and bounds method

can often become a long and complex procedure. The "highway centerline description"

has been evolved to simplify the average description of these tracts. It is only used"

at the present time, in deeds for the conveyance of right-oE-way.

The use of bearings and distances in this method is, to a certain extent, similar

to the metes and bounds system. A definite starting point is selected such as a known

section corner. The description then ties in this point to some specific survey station

on the highway centerline. From this station the description then follows the center

of the highway for a sufficient distance to extend through o~ beyond the tract of

right-of.way to be described.

After this is done the right.-of-way lines on one or both sides of the centerline

are described from one property line to the other. Normal, or right angled, distances

from centerline '~re given at each property line, and at any points between, where the

right-oE-way line angles or changes in width. The centerline sllI\'ey station is given

for the purpose of locating any such intermediate points.
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For an example of a simple high.way centerline description the right-of-way taken
from Property "F" in Figure 2, might be described as follows:

A parcel of land located in the EYz WY2 NEy<! Sec. 8, T84N, R23W of 5th P.M.,

Story County, Iowa, lying on both sides of part of the following described centerline of
Primary Road No. U.S. 00 as shown on Official plans for Proj. F-OOo.

The centerline, designated by station points 100 ft. apart, numbered consecutively

from southwest to northeast, is described as follows: Beginning at Sta. 906 + 74.8,

a point 2280.6 ft. south of the Ny<! corner of said Sec. 8, on the west line of said NEy<!,

thence N64° 30'E 2925.0 ft. to Sta. 935 + 99.8, a point on the east line of said NEY<i.

Said parcel is described as follows: All that part of said EY2 WY2 NEy<! that lies

south of a line which is parallel to and 150 ft. normally distant northwesterly from

H~ Cor. NEJt'c. (or.
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centerline and that lies north of a line beginning at a point 1.50 ft. normally distant

southeasterly from centerline, on the west line of said EY2 WY2 NEY4, thence to a

point 1.50 ft. normally distant southeasterly from Sta. 918+00, thence to a point 200 ft.

normally distant southeasterly from centerline, on the east line of said EY2 WY2 NEY4.

Said parcel contains .5.20 acres more or less.

The property just used to illustrate the plotting of a right-oE-way centerline

description was described under the rectangular system of survey. If a property is

described by metes and bounds the same procedure will be followed. In either case

the steps are as follows:

1. Plot the whole property in accordance with its deed description.

2. Plot the exact location qf the highway centerline through the property following

the data given in the centerline description.

3. Plot all points at the distances giv.en, normal to centerline, _o~_ both property. .

lines and at any intermediate points between as stated In the centerline

description..

4. Draw in the right-of-way lines connecting these plotted points' and the plat

of the right-of-way through the property is completed.
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CHAPTER 18

Elements of Soil Engineering

EDWIN C, BEETHOVEN

FoundationJ Specialist; Bridge Division

Bureau of Public Road!

The effects of soil engineering ~re evident in the design plans for a highway

or bridge structure as well as in the construction operations unClertaken by the

contractor in building the proposed improvements. Since details on 'right-of-way are

an integral part of such facility plans, an elementary knowledge of what constitutes soil

engineering as regards the effects noted is considered desirable. A right-of-way

agent should be conversant with the basic technical terms used in soil

engineering and be able to explain, when necessary, the effects of such work. He is not

expected to be a soils engineer. In fact, if this brief summary of "Elements of Soil Engi­

neering" only impresses upon the agent the need for reliance upon the advice of the

State's highway soils engineer whenever a problem in soil engineering arises, it will hav~

served a useful purpose.

Soil engineering may be simply described as learning what strains or changes in

characteristics of soil will result from stresses or condition changes likely to happen with

various design schemes and thus obtain a design result. The science of stresses and

. deformations as applied to the material, soil, is termed soil mechanics. This science

allows the soils engineer to evaluate the physical properties of a soil which in turn

enables "him to evaluate what load may be placed on a soil as a foundation, what

amount of settlement may be expected on a structure, what forces the soil will exert

against a retaining wall, and to what slope a soil bank may be safely cut without

fear of slipping.

Soil

To understand what soil engineering IS requires, of course, an understanding of

what is meant by the word "soil." Engineers working with soil have had to carefully

and dearly define it so as to allow an intelligent exchange of ideas and working

knowledge among themselves and with others who are associated with any work

involving this material. In so defining soils, they use terms which may seem to compound
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the difficulties but such usage is necessary to avoid, as much as possible, any misunder­

standing. The soils engineer is not trying to effect an unnatural aura of mystery about

soil.

Soil has been given various definitions by those who are concerned with it. The

agricultural engineer and farmer have described soil as "finely divided rock material

mixed with decayed vegetable and animal matter, constituting that portion of the

earth·s surface in which plants grow." The highway engineer who is concerned with

the design and construction of engineering structures which most often involve con­

sideration of soil at depths not conducive to the growth of plants, refers to soil as

constituting "a natural aggregate of mineral grains that can be separated by gentle

mechanical means such as agitation in water." Rock, on the other hand, is interpreted as

a natural aggregate of mineral grains connected by strong and permanent cohesive forces.

To the geologist, the term "rock" implies all the material which constitutes the earth's

crust and soil as only the portion capable of sustaining plant growth.

It is most important, therefore, to always know in what manner the term soil and

also rock are being used: Soil, as used in this section, will refer to materials that

unquestionably satisfy the highway engineering usage described.

Soil may be visualized as an assemblage of mineral particles interspersed with

open spaces called voids or pores which may contain air, water, or some gaseous

combinations.

Terms Used to Describe Soil

Soil is usually referred to or named by a classification term such as sand, day, silt,

or gravel, or a combination thereof such as silty sand, sandy clay, etc. Since soil is

an abstract word, encompassing a mass of many parts not clearly distinguishable one from

the other, it has been found necessary to describe the physical characteristics of the mass

as a whole, including how it reacts under changes in moisture and the feel and appear­

ance of the mass, and then to break it down into its constituent parts to describe them.

By setting up arbitrary, definite boundary size limits for the mineral particles and limits

for the quantity of each size or range of sizes and for certain physical characteristics

of the units althogether in the mass, classification systems have been developed. A

standard commonly used is the one set forth in AASHO Designation ilf145-49. This

standard describes size limits used for the various descriptive terms and also sets forth

a system including groups of soils. Detailed information may be obtained by reference

to this noted standard but a few excerpts are here given:

Gravel Material passing sieve with 3-inch square openings and retained on

the No. 10 sieve.

" Coarse sand

sIeve.

,
Mat~rial passing the No. 10 sieve and retained on the No. 40
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Fine sand - Material passing the No. 40 sieve and retained on the No. 200
sieve.

Combined silt and day - Material passing the No. 200 sieve.

Boulders (retained on 3-inch sieve) should be excluded from the portion of the

sample to which the classification is applied, but the percentage of such material,

if any, in the sample should be recorded.

Silty is the term applied to fine material having plasticity index of 10 or less and

the term dayey is applied to fine material having plasticity index of 11 or greater.

Sieve numbers indicate approximate number of openings per inch; thus, the

No, 200 sieve indicates a sieve with 200 openings to the inch. Each such opening

would be somewhat less than 1/200 inch in size.

The limits ,used in other classification systems may vary somewhat from those

given in the AASHO Standard.

A sand soil is one in which the individual grains can be seen and felt readily. A

silt soil is a fine textured soil that will crumble easily when dry, whereas a clay soil

breaks into hard lumps when dry and is sticky when wet. These texture terms indicate,

therefore, the feel and appearance of the soil.

Many combinations of the basic size ranges of particles are likely in, a, s~i1 mass.

Descriptive terms of two or more of the textural names are thus, gene~ally used to

describe a soil. Examples are: silty sand a soil principally a sand but' with a large,

percentage of silt; and a gravelly sandy day a soil principally a day, but with 'a
. ','- ,'," .

large percentage of sand and a lesser percentage of gravel. . '

Other terms are also commonly used to describe a soil. These are:

Color -.:... generally varies with moisture content of soil. Standard practice is to

define the color of a soil while in a moist condition.

Structure - describes the pieces resulting when a soil breaks up. It may be

prismatic, blocky, granular, etc. Structure is indicative of the drainage characteristics

of th~ soil.

Moisture content the amount, expressed as a percentage, of water per unit of

dry weight of soil. Water may be that which is free to move downward from the

force of gravity, or that which is held by. capillary forces; these are referred to

as free water. Hygroscopic water is that which is held by each soil gr!J.in in the

form of a very thin film. This is also often referred to as air-dry moisture content.

Soil profile - refers to a vertical cross section of soil layers. In the pedological

system of defining soils, this is composed of four major layers designated the "A",

"B": "e", and "D" horizons. "A" horIzon is the original top layer of soil having

one color and texture throughout its depth. The "B" horizon is the layer of about

one color and texture throughout its depth, located below the "A" horizon and
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which is a zone of accwnulation of the fine particles removed from the "A" by

percolating waters. The "C' horizon, located below the "B", is referred to as the

parent soil material. A "D" horizon is the underlying stratum which is not parent

material but which may have some significance to the developed soils above it.,

Physical Properties of Soil

Soils have properties that influence their behavior and value. The more common

properties which are used in highway engineering work are the following: '

Internal friction the resistance to sliding within the soil mass varying with

the pressure upon the sliding plane. Gravel and sand have high internal friction

and the greater the percentage of gravel and sand in a soil mass, the higher its

friction. For a sand, the internal friction is dependent on the gradation, density,

and shape of the soil grains and is relatively independent of the moisture content.

A clay soil will have low internal friction which will be dependent on its water

content.

CoheJion the mutual attraction of soil particles due to molecular forces and

the presence of moisture films. Cohesive force in a particular soil will generally

vary with the moisture content of the soil. Clays have high cohesive forces whereas

sands and silts have little, if any. Pressure has little effect other than to densify the

soil and in that manner increase cohesion.

Shettring .rtrmgth the effective combination of friction and cohesion, It gen-

erally includes both of these properties, although not in equal proportions.

Capillarity - action by which a liquid will rise, in a channel, above a supply

of free water. The number and sizes of the channels or capillary pipes detennines

the amount of capillarity. Thus in a soil, the number and size of the openings

between particles are the' factors detenniningthe capillarity or degree of rise of

water. Capillarity in a clay soil is high but a considerable time is required because

of the'very small sizes of the channels and the high frictional resistance to water

flow in these small pores. Silt soils have high degree of capillarity at a

relatively rapid rate. Sand soils have little, if any, capillarity because of the large

sizes of the channels.

ElaJticity al1d compreJJibility - properties of soil that cause the soil to rebound

or remain compressed after compaction. CompactiOll is the forcing together of

the soil particles by some mechanical means. If soil tends to rebound, it is elastic.

If it does not, it is compressible.

Consolidation - property of a soil to readjust, because of stress changes, the

internal relationship between its voids and its particles. The voids mayor may not

be fill'ed with water. Stress changes are' the result of application or release of
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loads. fine-grained soils, such as clays, have a: high percentage of voids and can,

therefore, experience considerable con,solidation., Sands, although porous appearing,

have a lesser percentage of voids and, therefore, experience little consolidation. Rate

of time required to consolidate a soil is dependent on the permeability of the soil.

PermeabiLity - rate at which water-is transmitted through the soil by a defined

unit of force. This property varies with such factors as the void volume, size,

and' distribution of mineral grains, and structure and degree of saturation.' The

coefficient of permeability defines that quantity of water that will Bow through a

defined area, in a given time, under a known pressure head of water.

Changes in Soil Properties

The properties of soil change primarily as a: result of a change in moisture

content, filling or emptying the voids or pores with water, and by readitistment of thel

mineral grains because of stress or load changes. Changes in moisture content and load-'

ing conditions are the usual result of any construction.

Investigation of Soil Conditions

A study is made of the geological history of the area in question; then field

subsurface explorations are made and samples obtained; laboratory tests are performed

on the samples to identify them and to determine the reaction under changes in moisture

content and stresses; and analyses are made, relating all the information obtained to

what is to be built or engineered. Each and every part of the investigation is closely

interrelated.

GeologicaL hiltory - A study of this gives an understa~~ing of _types and

extents of soil materials likely to be encountered.

Explorations and sampling - Holes may be dug, augered, or bored into the

earth to examine what conditions exist. A log record is kept on each hole indicating

the nature and extent of each material encountered and other pert[nent -information,
such as water levels. Samples where desired are obtained. They may be either

disturbed type or undisturbed type. The latter are generally used for strength and

performance testing. Geophysical methods are also often used to evaluate extent

and character of subsurface deposits.

Seilmic methods This is based on the principle that sound waves travel at

different velocities through different soils and bedrock. The shock wave is

generated by a sharp explosion or other means; the travel time for the impulses

.. , are recorded at various surface points by geophones; and depths of strata'under

the point where the shock wave originates are determined from a: time-distance

analysis of the recordings of each geophone. i'
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Res1Jtivity method - This consists of measuring the drop in electric potential

between electrodes embedded in the ground at selected spacings. The voltage

between two inner e~ectrodes is measured while a direct current is applied to two

outer electrodes. From these data, a resistivity is computed for the depth equal

to the spacing of the electrodes. Electrode spacing is changed and variations in

resistance with depth is indicated.

A geophysical survey should always include correlation borings. Even so, such a

survey method is generally rapid, economical, and often more practical than borings only.

One decided advantage is minimum disturbance of surface features since the only major

disturbance is that caused by the few correlation explorations.

Testing - Various tests may be performed on the soil samples. They generally

include those to determine classification items, such as grain sizes, to determine effects

of water as regards plasticity "characteristics, and to determine shearing strength and

consolidat"ion characteristics under various loading"conditions and to determine the other

properties of a" soil, previously described.

Several physical test constants are used to indicate the results of such tests. These

are significant in soil engineering:

Alterberg limits:

These are moisture contents at which a soil changes from one major physical condi­

tion to another under standardized testing procedures:

Plastic limit (PL) change from a semisolid to a 'plastic state.

Liquid limit (IL) change from a plastic to a liquid state.

Plasticity index (PI) numerical difference between PL and L1. Indicates

range in moisture contents in which a soil is in a plastic condition. "

Voids ratio - volume of the voids to the volume of solid particles.

Density - indicates the weight per unit volume. This is variable and can

be controlled to a considerable extent whenever the soil is handled or manipulated.

Shrinkage ratio volume change per volume loss of water.

Volumetric change volume change per unit dry volume based on a certain

defined moisture change.

Unconfined compressive strength strength, or resistance to deformation and

failure, evidenced by a soil without lateral confinement.

Shear strength - strength evidenced by a soil when subjected to shearing

forces.

Consolidation data - characteristics of the soil when subjected to a long time

applied load. Amount of consolidation per change in stress and time rates are

determined.
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Bearing value strength of a soil in units of load per unit area in regard to

the support of an applied load. Generally indicative only of shearing strength of

soil. May be evaluated by laboratory and field tests in conjunction with exploration

logs.

Testing may be described as falling in two major groups: the classification tests

and performance tests.

Use in Highway Engineering

A primary use of the information IS to understand what type soil material is

going to be encountered and relating its performance to the desired performance. Often,

because of classification constants, the engineer can relate the material to be encountered

directly to recorded performances of similar material.

Economical selection of design dimensions such as thickness of base and subbase

courses under a wearing surface necessary to carry the design loads, determination of

construction requirements such as degree of compaction control on embankment material

or selection of borrow sites, and interpretation of problem areas where special treatment

must be used are thus allowed. In the problem areas, samples may be obtained for

laboratory performance testing and, in conjunction with this, field performance tests

may also be made to allow determination of a satisfactory design treatment.

Stability refers to whether a soil material will remain in its desired place under

the design loads it will have to experience in the completed job. Thus, if an embank­

ment is placed over an area, the supporting soils must remain stable under the applied

load. Likewise, if a large cut is made through a hillside, the release of the load

originally imposed by the excavated material may be such as to unbalance the material

remaining and a tendency to readjust, called sliding in this instance, will take place

unless the material in the cut slopes is sufficiently strong to resist it.

A little thought at this time, regarding the fact that land surfaces are always

readjusting themselves and will ultimately return to a generally stable condition if

disturbed~ will bring to mind many applications of stability. A retaining wall, designed

to hold back earth, must be sufficiently strong to resist the tendency of the retained

earth to slide. A structural foundation must resist longtime applied loads. A highway

base must resist repeated loadings. There are many others.

Shearing strength of the soil mass can often be modified by increasing drainage

and thereby lessening the water content of the mass. Also, in construction of soil em­

bankments, judicious selection of those soils which show the most advantageous shear

strengths is made and construction control methods are established which aid in obtain­

ing the best conditions.

Consolidation test data will allow an interpretation ~f how a footing or other

applied load will permanently deform the soils and the rate and duration of time
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in which this action will take place. Changes in strength because of consolidation may

prove useful.

The line and grade of a completed facility are the end results of many considerations

and one of the major ones is information determined by soil engineering.

Relation to Right-of-Way Acquisition

Since soil engineering is an integral part of highway engineering, right.of.war

acquisition for highways is affected by soil engineering, The right.of.way limits shown

on the engineering drawing for a new facility are determined by such decisions as how

much land is going to be needed to build the designed embankments with stable slopes;

will stability berms be needed; how flat must the slopes be in cut sections to be assured

of stability of the cut faces; will drainage benches be required, etc.?

The value of property acquired in right.of-way acquisition should be dependent

to a degree on the probable use that could be made of the property if not purchased for

highway use. An understanding of some of the elements of soil engineering and how

this information will allow an evaluation of treatment that would be required if a

property is to be put to a specific use, will allow a clearer understanding of a property's

value. In this regard, it is specifically pointed out that there are often occasions where

a property may be unsatisfactory for a large building site because the cost of a founda·

tion treatment for such a building at the particular site may be excessively high. Soil

engineering will allow such an evaluation.

This discourse was not intended to .make the right-of.way man aware of all the

considerations necessary; it was intended to merely acquaint him with some of the basic

elements.
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CHAPTER 19

Hydraulics

LESTER A. HERR

Chief, H)'dl'at//ics Branch; Bridge Division

BureaJI of Public Roads

In highway construction, the engineer is confronted with many problems related

to water. Floods on natural streams, runoff from rain and snow fa.!ling on the right­

of-way, and ground water seepage must be carried from the right-of-way at a reasonable

cost and without damaging the abutting property. Many of these drainage problems

are quite complex and often require that construction extend beyond the normal limits

of the right-of-way. Agents who negotiate for right-of-way 'have an obligation to

both the highway agency and the general public, and should have a general understanding

of the drainage problems involved.

Floods

Newspaper writers measure the magnitude, occurrence, and duration of floods

by such expressions as "once-in-a-lifetime" or "in the last 50 years." These are

qualitative measurements and are not sufficient for highway design purposes. The

highway engineer is interested in "How much flood water? How often does it occur?

How deep is it?," and sometimes, "How long does it last?"

Water is measured in various units. In highway work the quantity denoting magni­

tudes ,of floods or the hydraulic capacity of structures is measured in cubic feet per second

(c.f.s.). This quantity is the cubic feet of water passing a given point in one second.

Sometimes, when referring to the capacity of pumps, gallons per minute is used.

During anyone flood the discharge passing a given point in a stream increases

'to a maximum and then decreases to some lower discharge after the flood is over. In

some instances, a stream becomes dry soon after the rain ends and is called intermittent.

For different floods on the same stream, the maximum discharge can vary depending on

a number of conditions, including the amount of rainfall or snow melt and the condition

of the watershed when the runoff occurs. In highway design, primary concern is with

ITl:lximum discharges or 'the peak dischar,ge of major floods that could come to drainage

<tructures during their lifetime, since i~ is usually assumed that lower discharges will
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be carried satisfactorily by all structures that are designed for the larger or infrequent

flood discharges.

Records of streamflow measurements on a given stream show that peak discharges

of low magnitudes occur frequently, perhaps several times a year, while peak dis­

charges of high magnitudes occur less frequently. In other words, floods vary con­

siderably in magnitude and some standard for comparison of flood peaks and their

respective frequencies is necessary. Hydrologists have developed a procedure for analyz­

ing streamflow data to obtain the average recurrence of a particular peak discharge.

This procedure, when applied to the discharge records of a stream, 'will estimate what

is known as a 10-year, a 25-year, or a 50-year peak discharge.

A 10-year peak discharge does not necessarily occur at the end of each 10-year

period, but is one that may normally be expected to be equalled or exceeded on an average

of once every 10 years or, more accurately stated, 10 times in 100 years. A 25-year

peak discharge may be expected to be equalled or exceeded in an average of 4 times ,._

in 100 years. A 50-year peak discharge would be expected to be equalled or exceeded on

an average of twice in a century. The periods of time in which, on the average, a given

discharge will be equalled or exceeded is called a recurrence interval or a return period.

The words "equalled or exceeded" are used because floods of greater magnitudes

must occur in some period of time; therefore, the procedure gives the number and not

the magnitude of excessive peaks for a given return period. For instance, if a culvert

were designed to carry a 25-year peak discharge so that the upstream pond would just

approach the roadway profile,grade, there would be a good chance that one flood would

reach or overtop this embankment in a 25-year period, or that 4 floods would reach

or overtop the roadway in a century. The magnitude of these four floods and the

damage caused by them would likely differ. A culvert designed for a 50-year flood

with the same roadway grade would cause floods to reach or flow over the roadway

on an average of twice in a ·century. The magnitude of a 50-year flood is generally

much less than twice the magnitude of the 25-year flood.

The height or stage of a stream is the elevation of water surface measured in feet

above some datum. The stage at a given cross section in a stream varies for different

quantities of flow and for other reasons, including controls set up by reservoirs and

stages in downstream rivers. In highway design, the stages or elevations reached by

flood waters are important in establishing highway grade lines and in determining the

potential flooding of property by a highway embankment or a drainage structure. If
stream-gaging records are not available, considerable computation and experience are

necessary to estimate stages of floods of various frequencies in a natural stream.

The duration of floods or the time interval elapsed while the water is high varies

considerably both from stream to stream and for different periods of the year on the

same stream. Floods on small streams in a thunder storm area could reach a maximum
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peak flow and decrease to practically no flow in less than an hour, while floods

on larger rivers flow with a high stage for days or weeks. Information on the duration

of floods must be obtained from long-term streamflow records collected by local,

State, and Federal agencies. Fortunately, the duration of floods is not generally significant

in most highway work.

The determination of peak discharges, their return period, depth or stage, and

duration is included in the science of hydrology. It is not a science which gives answers

of great accuracy. Floods at some stream crossings are measured or gaged; some are not.

Statistical analyses and regional flood studies are necessary to give estimates of floods

on ungaged streams. The magnitude and proba~ility of occurrence of a flood of a given

magnitude are estimated only on the past ~ecorq, which is a very small sample in the

space of time. Statements relative to floods, their magnitude, occurrence, depth, and

duration, and the adequacy of drainage structures should be made wjth caution, aDd

then after considerable study by an engineer experienced in this field. Maximum

floods of record can be exceeded, and they can be exceeded tomorrow!

Rainfall

Floods are caused by excessive rainfall or rapid snow melt, or the oombination of

both. For this reason many engineers believe that precipitation. data cae be used to

predict floods. Studies indicate, however, that precipitation alone is not adequate for

this purpose because of the numerous factors affecting rain or snow as it moves from

its point of origin on the ground to the stream crossing of interest. The variability of

rainfall itself, both in intensity and surface distribution, makes it useless for estimating

discharges, except for very small drainage areas.

In the absence of better methods, a formula which uses rainfall is used for

computing the magnitude of floods from small drainage areas, say up to 200 acres.

This formula is called the "Rational Formula" and is made up of factors of rainfall,

area of watershed, and a c-qefficient for adjusting the runoff because of the type of

ground cpver.

. Rainfall data in inches per hour is analyzed similar to streamflow records previously

described to obtain the average return period of various intensity rainfalls. Examination

of rainfall records shows that considerable geographical variation in rainfall is common.

For example, the 25-year rainfall in Portland, Oregon, is 0.9 inch per hour, and in

¥obile, Alabama, it is 3.3 inches per hour. Runoff from similar small watersheds 10

these two cities is naturally quite different because of this big difference in rainfall.

Hydraulic Design

After a hydrological stuFr of the stream crossing is made to determine how much

water can be expected, drainage structures or channels suitable for the conditions at the
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site are designed by hydraulic principles. In preparing such designs, many factors are

considered in arriving at an economical structure. Selection of a structure should not

be based on size or cross-sectional area alone without regard to the other factors that

affect hydraulic capacity.

If the maximum possible peak discharge of a stream were known, it normally

would be uneconomical to design a structure for such a flood. The method of relating

peak discharges to various return periods gives the designers some yardstick for measur­

ing the risk of flood damage or washout. It is the usual practice to use longer return

periods (higher floods) on high type roads, and shorter return periods (lower floods)

on low type roads. There are cases, however, where upstream or downstream property

values dictate that relatively conservative designs should be used on minor roads.

The construction of a highway changes the local topography and drainage pattern.

Drainage structures, if economical, will constrict most flood flows to some extent, with

the result that water is backed up to varying degrees. The potential damage caused

by such constriction must be evaluated. In some cases it may be more economical to

purchase a drainage easement than to invest in larger structures.

Legal Considerations.

Laws pertaining to water, especially flood water, vary considerably throughout the

country. Drainage law usually follows the Roman civil law, the English common law

or, in some cases, statutory law passed by legislative bodies or local codes. Recently,

however, courts have had a tendency to substitute ordinarY negligence and eminent

domain principles for the traditional laws in considering water damage. In general,

most drainage laws place the responsibility for damage on any person or organization

which alters the natural stream pattern of a watershed or creates an obstacle which

blocks the flow of a natural water course. Because of the wide variation in drainage

laws and their interpretation, each highway agency should prepare adequate guide lines

on this subject for use by their highway engineers and right-of-way agents.

The right-of-way agent is the one representative of the highway agency who

makes close c~ntact with the property owner affected by highway construction, and

therefore, it is imperative that he understand the legal responsibility of the highway

department and the liabilities assumed because of construction, particularly in the case

of drainage.. This aspect is extremely important in that costs of the highway facility,

and damages from erosion, silting, and flooding are not always understood or anticipated

by either the highway agency or property owners. Such misunderstandings lead to

criticisms, charges of incompetence, and damage suits. Therefore a good right-of-way

agent will understand the law, and recognize the possible damages that might occur.

The advice of a competent hydraulic engineer should often be secured on drainage

problems.
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Drainage problems can lead to costly litigation proceedings, thus it is imperative

that each right-of-way agent be alert to recognize potential problems. Often flooding

or erosion is acknowledged as an existing problem by property owners during the

course of right-of.way negotiations. If so, easements for drainage or other means of

protection should be considered, if they are not already so provided for on the plans.

In any event, proper and complete documentation of the history and status of the

existing problems (including photographs) is of utmost importance for defense

should damage suits be filed after construction. Juries generally attribute damages

cited in a complaint to the highway construction regardless of the real cause.

In addition to drainage laws relating to property owners and the highway agencies,

laws involving the responsibility and authority of other public agencies over certain

waterways must be considered in negotiations for right-of-way, Although highway

designers should have contacted all interested agencies and prepared pla(ls to meet with

their approval, the right-of-way agent should be aware of the jurisdiction of existing

drainage districts or other agencies controlling water in the area in order to make

equitable allowances for damages. In the Western States, where irrigation is paramount

to the economy of the area and the livelihood of the individuals, a thorough knowledg~

of the laws governing or regulating irrigation waters is essential.
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CHAPTER 20

Drainage Facilities

LESTER A. HERR

Chief, Hydraulics Branch; Office of Engineering

Bureau of Public Roads

In highway drainage many types of structures are used to convey water. Among

these are bridges, culverts, storm sewers, drain pipes, and channels. The type of struc·

ture selected for a particular location can vary for many reasons, but the selection is

usually made on overall cost, availability of materials, and the hydraulic performance of

the structure in times of floods.

Plans used for right-of.way· aCCjuisition customarily show existing and proposed
facilities for handling water. These facilities include streams, culverts, storm sewers,.-
irrigation canals, and sub-surface drainage systems. The location and type of drainage

facility is usually shown on the plans, but further details are seldom given because the

space is needed for other necessary inform~tion.

Land owners, however, are becoming increasingly aware of problems created by

water and many wish to discuss the proposed drainage design in detail during right-of.

way negotiations. They may wish to discuss channel changes, sizes and locations of

structures, ponding of flood. waters and erosion problems. This presents a need for

understanding of drainage problems by the right-ofway agent and for drainage-design

plans to suppl~ment right-of.way plans. In complicated designs, the assistance of a

hydraulic engineer is not only helpful, but necessary, since the right-of-way agent will,
not ordinarily possess the very specialized knowledge necessary in this field.

Bridges

Highway bridges, with the exception of grade separation structures, are usually built

to carry vehicular traffic across waterways. Besides meeting the requirements of the

roadway traffic, bridges must provide adequate waterway openings to pass floods and,

in some cases, must provide clearance for boat traffic. These requirements and other

problems common to bridge design have led to many different types of bridges, ranging

_Jrom large suspension spans to structures that are submerged during periods of high

water.
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For economic reasons a highway bridge is usually designed to constrict the flow in

the natural channel, particularly when the stream is carrying an unusual or infrequent

Bood. Piers are placed in the water to shorten spans and thereby reduce the size of

bridge members. Approach earth embankments are used extensively on flood plains to

reduce the length of expensive bridge structures. The constriction of the waterway

by bridge and embankment causes an increase in velocities of flow and a backing up

of the water upstream, usually to a minor degree.

Because most bridges constrict the Bow of an unusual flood, highway engineers

are cognizant of the risks and uncertainties connected with stream crossings. The more

progressive highway agencies prepare bridge site reports which contain such information

as aerial photos, vicinity maps, a flood-frequency analysis, a history of past flo~ds, an

investigation of bank and stream bed stability, stage discharge curves and computations

showing stream velocities and increased depths of water (baCkwater) caused by various

lengths of waterway openings. The contents of these reports are invaluable to the

designer and should be very helpful to right-of-way agents who will negotiate the

purchase of right.of-way or drainage easements.

Culverts

Culverts provide an opening through a highway embankment for the passage

of water, pedestrians, vehicles or livestock. Some culverts serve more than one purpose.

There is no hard-and-fast definition of' a culvert and many culverts are .similar to a

bridge. This is particularly true of concrete box structures having a natural earth bottom

and the top slab serving, as a roadway pavement. The length of span is often used

as a criterion for distinguishing between a culvert .and a bridge. Twenty' feet is one of

the more common span lengths used to make the arbitrary division. For this discussion"

a culvert is a structure. of various geometric shapes, constructed under a highway
. 1( • .

embankment for the passage of water. ._.,

It is common for the layman to rate the flow capacity of a culvert by comparing

its cross-sectional area with the cross-section area of some flood flow or the cross

section of an empty channel. This method of evaluating the capacity of a culvert

is very approximate and should be used as a guide only. Many factors other than cross­

sectional area affect the hydraulic capacity of a culvert and considering only one factor

does not give reliable results.

A cuivert changes the flow characteristics of the natural stream considerably. In

many instances a culvert acts as a constriction and water is ponded at the entrance

and accelerated in the barrel, thus creating velocitieS at the outlet which are greater than

those existing in the natural stream. Because of this increased velocity, a scour hole

usually develops at the outlet unless the streambed is composed of rock or other non·

erodable material.' Sometimes a drainage easement beyond the normal right-of-way
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limits is re<Iuired to accommodate special outlet structures and to protect the highway
agency from damage claims.

·Culverts carrying the flow of a particular stream can differ in size depending on

the type of culvert and the circumstance of installation. Important factors controlling the

capacity of a culvert are the shape and cross-sectional area, roughness, length and slope

of the barrel, type of inlet, and the tailwater and headwater conditions. Headwater

is the depth of ponding at the culvert entrance and tailwater is depth of a flow at the

outlet. These factors can vary considerably for each installation, making it necessary

to perform hydraulic computations to determine culvert capacity.

In designing a culvert, a certain risk is involved because floods that exceed the

design flood can occur during the lifetime of a structure. Excessive ponding and high

outlet velocities ·caused by these unusual floods can damage upstream or downstream

properties, erode stream channels, and perhaps, wash out portions of the highway.

The risk of possible damage is a very real problem in culvert design and should be

considered in selecting the culvert and determining the need for drainage easements.

Oftentimes culverts can be constructed to serve two or more types of traffic. For

instance, a culvert can serve as a cattle pass and a waterway, thus reducing overall

project costs by eliminating the need for two structures.

Channels

Channels include na,rural watercourses and those drainage ditches constructed to

prevent water from reaching the roadway, or to remove water from the roadway area.

These features of the design are of particular interest to landowners during right-of-way

negotiations because they may create or accentuate erosion and flood problems.

Streams frequently present problems in design because it is often necessary to

follow natural watercourses to attain a better alinement and grade of the highway at

the minimum cost. Many streams meander and change course making the highway

vulnerable to damage by erosion. Some streams are easily controlled with bank

protectiod while others are not, making it necessary to keep some distance from critical

points in streams even at additional cost in roadway construction. Highway engineers, in

order to improve roadway alinement and reduce the number of stream crossings,

sometimes resort to channel changes which eliminate river bends and move main

channels.

Channel changes are of major concern in right-of-way acquisition since additional

land is required to make these changes. Landowners become concemed with the

mention of channel realinement and request details of the planned construction. Such .

details should be a part of the contract plans. Cross sections and the location of the

·finished channel and the erosion protection proposed for both the channel and the

adjacent areas should be shown. Sometimes notes such as "directed by the engineer"
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are used in lieu of detailed notes or drawings, but such vague notes are poor procedure
and should be avoided.

Although it is customary to construct channel changes to a neat line and grade,

it is seldom that the channel remains in this form after the first few floods. In most

new channel changes material is deposited downstream and the streambed and banks

upstream are eroded. Sometimes the effect of the channel chaage extends for considerable

distances. Only under the most unusual conditions or where considerable protection

is provided will channel changes remain as constructed. Statements on the performance

of channel changes should be made with caution since the science of this phase of

hydraulics is not well developed and the final outcome of such stream changes cannot

be predicted with complete confidence.

In many States flood control or drainage districts and fish and wild life com­

missions are directly concerned with stream channels. A well organized highway

department contacts these agencies as well as' city and county governments directly

involved when highway drainage plans are being studied. Frequently, it is possible

to work out joint solutions of cornmon drainage problems with an overall saving to

taxpayers and better protection from floods for all parties concerned. Usually a

sharing of cost of construction of channels or other features is necessary since highway

funds can be spent only for highway purposes and benefits.

Irrigation Systems and Wells

Highways located in arid and semi-arid regions cross many lwgation facilities.

These facilities include open channels, siphons, and pipes which transport water from

storage areas to points of distribution, usually for agricultural irrigation. Some of

these facilities are simple and quite primitive while others are modern and expensive.

Highway agencies are obligated, when crossing these facilities, to replace service in

kind, although modification of the (acility is sometimes necessary..

Usually irrigation water is consUmed by many individuals some located at great

distances from the highway. and any disruption in water service can mean inconvenience

to users and sometimes the loss of a whole crop. For instance, sediment introduced

into irrigation water by poor design and construction can destroy sprinkler nozzles in

a few hours and give cause for claims against highway agencies.

In many areas, shallow wells are a source of supply for domestic and irrigation

water. These wells can be affected by deep highway cuts or channel changes which

disturb the natural ground water Bow. Although the cost of digging a well is relatively

minor, digging a new well is no guarantee that the water supply will be replaced once it

is disrupted by highway construction.

Agents representing the highway agencies in negotiating with land owners should

give particular attention to irrigation facilities and wells by discussing these aspects
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Drain Fields

In some sections of the country subsurface drainage fields are used to drain

agricultural land to permit cultivation. These drainage fields usually consist of tile

placed at various depths in patterns depending upon the topography and character

of the soil being drained. Highways crossing such an area are very likely to disrupt

the subdrainage installations and the highway plans should include provisions for the

necessary ditch and drainage pipe to adequately maintain the existing drainage system.

Conclusion

Highway agencies should encourage good public relations and frank discussion

In the right-of-way acquisition phase of the construction program so that all interested

parties are aware of proposed drainage plans and the problems related thereto. Such

a procedure enables the designers to make any necessary changes and aids in negotiating

a more equitable right-oF-way settlement. Landowners are less apt to make claims and

initiate litigation proceedings against the highway agency if drainage problems are

di~cussed and proper easements obtained before construction is begun.

Understanding and agreement with landowners will be easier to obtain if local

agencies responsible for flood control and soil conservation are brought in on the

highway planning. In fact, where such districts already exist the highway agency would

be foolish not to work out mutually acceptable designs before any right-of-way is

purchased.
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PART III

Appraisal Principles
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CHAPTER 21

The Appraisal Function*

In this age of growing right-of-way specialization, expert knowledge of values

IS of paramount importance, since every proposed right-of-way acquisition- must at some

one point in time resolve itself to a consideration and definite determination of the

value of the property to be acquired by the public agency. In these acquisitions, as in

all transactions in real estate, the ultimate purchase price must be based upon some,
_estimate of the value of the property involved. In private dealings, the informal esti·

mate of property value may at times be quite sufficient, but it is a particular and especial

responsibility of the public acquiring agency that the appraisals made for the properties

to be acquired be as technically correct and professionally sophisticated as possible.

Definition of an Appraisal

Any decision about the value of real estate must be based upon an appraisal. An

appraisal is an estimate and an opinion, and as such, mayor may not be accurate. The

accuracy depends upon the basic competence and integrity of the appraiser, and by the

soundness and skill with which he processes the available and pertinent data. In essence,

the appraisal may be defined as the written statement of an estimate of the value of an

adequately described property as of a specified date and is supported by the presentation

and analysis of factual and relevant data.

The Purpose and Functions of Real Estate Appraisals

The fundamental purpose of an appraisal is to estimate value, with the value most

commonly sought being that of market value. There are other types of value, depending

upon the function for which the appraisal is made, but in the context of right-of.way

acquisition, the estimation of market value is the value of central importance. Demands

for appraisals of market value develop out of a wide variety of needs including these:

1. In connection with the transfer of ownerJhip:

a. To help prospective buyers decide on offering prices.

b. To help prospective sellers determine acceptable selling prices.

• The material -in this ch:lpter has been reproduced almost entirely from The Appraisal of Real,
EJtllie, published by the American Institute of Real Estate Appmisers of the National Associa.1
tion of Real Estate Boards. Grateful acknowledgement is made to the publishers for their
permission to reproduce these materials.
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c. To establish a fair basis for exchange of real property.

d. To estimate value as a basis for reorganization or for merging the ownership of

multiple properties.

e. To estimate value for the distribution of an estate's assets.

2. In connection with ftnancing and credit:

a. To arrive at the essential security offered for a proposed mortgage: loan.

b. To provide an investor with a sound basis for deciding whether to purchase

real estate mortgages or bonds.

c. To establish a basis for a decision regarding the insrning or underwriting of a

loan on real property.

3. To establish ;ust compensation in condemnation proceedings:

a. To estimate value as a whole or before the taking.

b. To estimate value after the taking.

c. To allocate values between the part taken and damages to the residue.

4. To establish a basis for taxes:

a. To distribute assets into depreciable items such as buildings and nondepreciable

items such as land, and to estimate applicable depreciation rates.

b. To determine gift or inheritance taxes.

There are other functions that may call for a finding which is 'not market value

such as:

1. Insurable value-to serve the needs of insured, insurer, and adjuster.

2. Going concern va/ue-to serve for corporate mergers, the issuance of stock, revi­

sion of book figures, and the like. .

3. Liquidation va/ue or price-for forced sale or auction proceedings.

4. Assessed value-to establish a uniform schedule and tax roll for ad valorem tax­

ation, as this schedule mayor may not be distinguished from a market value

base.

This list does not include all the functions of real estate appraisals but it does In­

dicate the broad scope of the appraisal activities.

. The major point is to differentiate between the purpose of the appraisal (to esti­

mate a specified type of value) and the function for which the estimate of value is re­

quired. A requirement of every formal appraisal is a statement of the purpose of ap­

.praisal. iIt is usually also in order to state the function of appraisal, if known to the

appraiser.
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THE NATURE OF REAL PROPERTY AND VALUE

Real property has significance only as it satisfies man's needs and desires. Man's

utilization of real property gives it character, and man's collective desire for real property

gives it value. Real property is an indispensable concomitance to human life and ac­

tivity. The measure of a property's value is the degree of its usefulness or utility and

the scarcity of comparable utilities. Land so remote from human activity that man cannot

make use of it, has no value.

Land acquires value when an individual desires and can use it. The value thus

endowed on a particular parcel of real property is not limited solely to the individual

whose desires created it. Reflections of that value have significance for every other

individual whose welfare is or can be affected by its utilization.

Land is more than a mere physical foundation. It is vitally necessary to man's

existence, for it is the source of his food as well as the foundation for the structures

necessary in all his social and economic activities. It is an accessory to the satisfaction of

most of man's needs and desires. Since every man uses land in some manner whether

or not he owns it, an understanding of real property is based on an understanding of

land's utilization by and for man.

Legal Concept of Real Estate

The legal concept of real estate is more comprehensive than is generally realized

since the legal theory holds that land:

... includes not only the ground or soil, but everything which is attached
to the earth, whether by course of nature, as trees and herbage, or by the hand
of man, as houses and other buildings. It includes not only the surface of the
earth, but everything under it and over it. Thus, in legal theory, a tract of land
consists not only of the portion on the surface of the earth, but is an inverted

. pyramid having its tip or apex at the center of the earth, extending outward
through the surface of the earth at the boundary lines of the tract, and con-
tinuing on upward to the heavens.! '

This concept that ownership of land extends from the center of the earth to the

periphery of the universe was based upon the ancient maxim, cujus est solum, ejus est

usque ad coelum et ad in/eros (whose is the land, his is also that which is above and

below it). It is merely a figurative phrase to express the idea of full and complete

ownership and is not established law or a rule of property. For example, the ownership

of the unlimited air space a90ve the surface of the earth is no longer vested in the

ownership of land. The Congress by the Air Commerce Act of 1926 and Civil Aero­

nautics Act of 1938, has declared that the United States has complete sovereignty in

the air space over the nation.

1. Robert Kratovil, R.EAL ESTATE LAW (3rd ed.), Prentice·Hall, Inc., Englewood Cliffs, N.].,
19~8, p.3.
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These acts, as interpreted by the courts, still leave vested in the surface owner the

right to exclusive control of the immediate reaches of the enveloping atmosphere to

the extent necessary for his full enjoyment and exploitation of his property. Rights of

ownership of land may then be said to include its surface, everything affixed thereto, and

the space above and below it to the extent necessary for enjoyment and exploitation of

the property. But even this ownership, in fact, is limited by the powers of government

and private restrictions. These powers and restrictions are considered later in this chapter

in the discussion of rights of ownership.

Value as Used in Appraising

Since value can have many interpretations, the meaning used in the valuation of

real property is imp0Ctant.· In the Appraisal Terminology and Halldbook 2 it has been

defined as the relationship between a thing desired and a potential purchaser. The im­

portant word in this definition is relationship. This means that the value of an object

is related to something. As has been pointed out, there must be a need for an object

to give it value. But that does not go far enough; there must be some other factor or

factors present. The belief that need alone creates value would imply that value is some

characteristic inherent in the object itself. If this concept were true, then bread would

be intrinsically valuable because it is needed to satisfy hunger. But hunger is limited.

If bakers were to produce twice as much bread as needed to satisfy all normal hunger,

then half would have little, if any, value. So the bread's value is not intrinsic, but de­

pends upon the relationship between bread and hunger.

An object cannot have value unless it has utility, that is, unless it has the ability

to arouse the desire for possession and has the power to give satisfaction. This ability

depends in most instances on the usefulness of the object, but utility encompasses

more than pragmatic usefulness.. In fact, a useful object may and may not have utility

at the same time, depending on the desires of different individuals. Thus, bread has

utility to a hungry man but little or no utility to a man who is not hungry.

While value cannot exist without utility, utility alone is not sufficient to give an

object value. Another ~actor, scarcity, must also be present before value exists. Air

has the highest possible utility, but air is not scarce. It is available in superabundance,

far more than anyone could desire. Therefore, it may be said that no object, including

a parcel of real estate, can have value unless it possesses in some degree the two factors

of utility and scarcity.

Finally, as in the case of utility alone, the presence of only utility and scarcity do

not create value. Another factor is necessary if an object is to have value as the appraiser

2. American Institute of Real Estate Appraisers, APPRAISAL TERMINOLOGY AND HANDBOOK,

Chicago, Illinois, 1954, pp. 1D-1l6.
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defines it. This factor is purchasing power, or the ability of the individual to participate

in the market in order to satisfy his desire.

The appraiser's interpretation of value can then be summarized as follows:

Value is not a characteristic inherent in an object (real property) itself, but
depends on the desires of man. It varies from man to man and from time to time
as individual desires vary.

An object (real property) cannot have value unless it has utility. Utility is the
ability to arouse desire for its possession.

Utility alone does not give an object (real property) value. It might also be
relatively scarce. So utility plus scarcity are two of the elements creating value.

Utility and scarcity together do not confer value unless they arouse desire in the
market of a purchaser who has the resources (purchasing power) to buy.

The characteristic of permanence complicates the estimation of the value of real

property. Unlike goods which are rapidly consumed and the utility obtained at once,

the reaping of the benefits of real property is a long-term proposition. Land and its

improvements have a useful life extending over decades. The full value of real prop­

erty, consequently, is equal to the present and all future utilities of the property. Esti­

mating the value of all future uses poses the paramount problem in real estate appraising~,

Any estimate of value must take into consideration social and economic trends which

may influence the value of future utilities. The appraiser must have a clear understand­

ing of current conditions and the perception to recognize the forces which modify and

change those conditions. He should have the ability not only to estimate the influence

of these forces on the value of real property in the present but to distinguish those of

longer duration, to gauge the probable extent of their influence, and to estimate their

effect on the future utilization of real property.

Value in Use versus Value in Exchange

The preceding discussion of value provides a basis for examrnrng some of the

misunderstanding which exists with respect to the intetpretation of its meaning. One

of the many distinctions in defining value is that between value in use and value in ex­

change; -The distinction here is that a property may have one value in use and quite a

different value in exchange. Take, for example, a building in which two different

products are manufactured. To confine dust and noise, the owner constructs a brick

wall down the center separating the two operations. While the dual usage of the prop­

erty continues, the wall is of value. If, however, the building is to be sold and the

purchaser requires the entire floor area for his type of production, the wall becomes

not only worthless, but the cost of removing it is a penalty against its value in exchange.

The design of a, building can be so highly individualistic that its value in use could

onlr-be realized by another individual engaged in ex~ctly the same type of business

operation.
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The varied interpretations of value reflected in the decisions and opinIOns of the

courts have also contributed to the confusion. Not all courts subscribe to identical

definitions of value, but generally they rely upon prices paid for comparable properties

as the major evidence. There have been exceptions in the field of condemnation oc­

casionally and in public utility valuation generally. A legal determination may settle

a controversy, but such court determination should not be regarded as having unques­

tionable perfection beyond the particular instance to which it was applied.

The fact that many different adjectives have attached themselves to the word "value"

is another indication of the extent of the confusion. Some of the more commonly used

are assessed value, going concern value, insurable value, liquidation value. This practice

of attaching descriptive adjectives to value is frequently found in those areas of the real

estate vocation not directly concerned with the estimation of value. Such adjectives are

Used to identify an idea in connection with the function for which the value estimate

will be used.

In an economic .sense, value in the' market or market value is the important one

because market value indicates the reactions of·· buyers, sellers, and investors. Unless

there is no market, market value is always sought and the major portion of the appraiser's

assignments involves estimates of market value which has been defined:

(1) As defined by the courts, it is the highest price estimated in terms of money
which a property will bring if exposed for sale in the open market allowing a
reasonable time to find a purchaser who buys with knowledge of all the uses to
which it is adapted and for which it is capable of being used. (2) Frequently, it is
referred to as the price at which a willing seller would sell and a willing buyer
would buy, neither being under abnormal pressure. (3) It is the price expectable
if a reasonable time is allowed to find a purchaser and if both seller and prospective
buyer are fully informed.3

This definition embodies the subjective premise. It includes the elements of utility,

scarcity, and purchasing power. It is somewhat idealized as it infers that buyer and

seller are working under equal pressure w,hich is seldom the case. The definition does

not state "at a given time," but market value in an appraisal is always stated as of a

specific date.

THE BUNDLE OF RIGHTS

Land itself, by definition, embraces everything attached to it, under it, and over it.

The rights to land are also comprehensive, and their multiplicity is often described

as a "bundle of rights." This theory holds that the ownership of real property may be

compared to a bundle of sticks wherein each stick represents a distinct and separate

right or privilege of ownership. These rights, inherent in ownership of real property

-' and guaranteed by law but subject to certain limitations and restrictions, are the right

3. ibid., p. 163.
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to use land, to sell it, to lease it, to enter it, to give it away, and finally the right to

refuse to exercise any of these rights.

While the legal definition of land implies complete ownership of land, legal title

to land does not in fact convey absolute fee simple title to real property and the un­

restricted exercise of the entire bundle of rights. These property rights and privileges

are limited by four powers of government:

1. The power of taxation.
2. The power of eminent domain. This is the right reserved by government

to take by condemnation private property for public benefit provided it pays
just compensation therefor. This right has been extended to quasi.public
bodies such as housing authorities and to public utilities. There is an ap­
parent trend toward a broader interpretation of these rights and powers
of government as the concept of what constitutes public benefit broadens.

3. The police power. This is the right to regulate property for promoting the
public's safety, health, morals, and general welfare. Zoning ordinances,
building codes, traffic regulations, and sanitary regulations are based upon
the police powers of government. '

4. The right to have titular ownership of property return to the State in the
event the owner does not pay his taxes or if the owner dies and leaves no
heirs.

In addition to governmental restrictions upon property, private agreements may also

impose restrictions. These could limit the use or manner of development, or even the

manner in which ownership can be conveyed. These are called deed restriction and

a purchaser of a property so encumbered is obligated to use the property subject to such

restrictions. Other private restrictions include easements, rights-of-way, and party wall

agreements. For example, an owner can sell or lease the mineral rights while retaining

the rights to use the surface area of his property. An absentee property owner can

rent his surface rights to one party and lease the subsurface rights to another. Air rights,

whether for construction or avigation, can be sold or leased. Thus som'e of the rights

may have been sold, leased, or given to other parties before a property is acquired.

The. remaining rights in the bundle, subject to the limitations imposed by gov­

ernmental' and private restrictions, can be sold, leased, transferred, or otherwise disposed

of. Therefore, an appraisal of a property's value involves consideration of the rights

remaining with the property and the effect of the loss of any of these private rights on

its value. Knowing exactly which rights are under consideration is fundamental in

appraising. Their precise definition is customarily a matter of documentation. In the

absence of such definition, it may be necessary to obtain legal opinion. The appraiser,

however, assumes the responsibility for being familiar with the broad range of property

rights, their more common characteristics, and with the usual manner in which they

are utilized and transferred.

. i
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CHAPTER 22

Basic Principles of Real Property Value*

The principles of land utilization are rooted in economics. Since appraising is the

valuation of the rights of use of real property, these basic economic principles are the

underlying principles of valuation. An understanding of these principles is, therefore,

essential to an understanding of the purpose, techniques, and procedures of valuation.

Principle of Supply and Demand

Demand for any colIUTIodity is created partly by its scarcity. Land scarcity is a

shortage in the amount of land available in a stated area for a specific purpose. Land

scarcity is an economic as well as a physical concept. It is obvious that the greater the

scarcity of land desired and available for a specific purpose, .the greater is the desirability:

of that land. This is the reason for the rapid rise in lan·d values in the central business

districts of fast growing cities. Usually such cities are s~rrounded by plenty of land.

But this land cannot be utilized conveniently and profitably for office buildings, depart­

ment stores, hotels, or parking lots. Thus value arises out of land scarcity in ~he

economic sense.

Some ·of the factors affecting supply and demand are population growth, purchasing

power, price levels, wage rates, taxation, government controls, as well as the scarcity of

an object. The supply of housing, for example, is partly controlled by rentals and sales

prices-that is, it is increased or remains static according to whether or not these

rentals and sales prices conform to the temper of the market. A certain combination of

factors m~st be present in the housing market in order to transform rentals and sales
\

prices into stimulants that create additions to the housing supply. This occurs when

there is simultaneously a shortage in the supply of housing units, a strong demand

for housing, and an effective purchasing power to satisfy the demand at the rentals

and prices offered. But those rentals and sales prices must be high enough to

encourage builders to construct new units. If demand is very strong and purchasing

power increasing faster than the ability of the supply to satisfy it, the rentals and

sale prices for units available will ~ise. When such increased rentals or prices

continue to find a ready market, more bui.lders will enter the market, thus accelerating

• The material in this. chapter is reproduced from the text of T h~ AppraiJal of Real EJlaU,
published by the A~rican Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission to
reproduce this material.



the pace at which additions are made to the supply. This is part of the familiar building

cycle and represents the rising curve of that cycle.

There are other factors which enter into the housing market besides the prices

and rentals offered. Scarcity of labor, accompanied by high wage rates, can affect the

housing supply by increasing its cost beyond the purchasing power of the market, thus

discouraging builders from adding to the supply. Taxation by increasing the cost

ownership of a home or the rent of an apartment above the means of owner or

tenant can affect the supply by restricting demand..Such governmental regulations as

rent control, the tightening of money, and zoning regulations shape supply and demand

by the limitations they impose.

Principle of Change

No material thing remains static. The evidences of change which are so apparent

in the general physical world apply with equal forcefulness to real property. Change is

ever present, irresistibly affecting individual properties, neighborhoods, and cities.

These changes can be so slowly evolving that their movement is hardly discernible.

The appraiser must always view real property and its environment with the law of

change uppermost in his mind so that his eyes instinctively ·see not only the obvious

but the imperceptible indications of change. For it is the future, not the past, which is

of prime importance in estimating value.

'The appraiser should always appreciate that he IS looking at tranSitIOn, not

permanence. He should be ever alert to recognize the economic and social forces at

work and to understand the effect these forces are having and will probably have on

real property within his sphere of interests. However, even the most astute appraiser

cannot determine with absolute assurance what forces will be operating in the future

to change the character of a city, a neighborhood, or a specific property. Such omnipo­

tence is not required of him. But. reasonable determinations are a matter of judg­

ment based on experience and knowledge so that the more trends and influences the

appraiser discerns, understands, and interprets correctly, the more accurately he can

estimate their effect and judge their duration and course.

The appraiser has more than his own resources to assist him in formulating his

opinion. As in nearly every aspect of the process utilized to estimate value, the appraiser

has the attitude of the market to guide him in reaching this opinion. In the

market the value of a property is not customarily based on a price paid for it in the

past nor by the cost of its creation, but is indicated by what prospective owners belieye

it will do for them in the future. The attitude of the market will reveal to the appraiser,

for example, the length of time an informed investor in the type of property under

consideration would expect to receive future benefits from it. Or, the attitude of the
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market with respect to property in a certain neighborhood will reflect the opinion of

informed buyers as to the neighborhood's future trend.

Principle of Substitution -/

This principle holds that the less costly service or, product prevails over similar

services or products when their utility is substantially th~ same. Or to state it another

way, when two or more commodities or services with substantially the same utility are

available, then the one with the lowest price receives the greatest demand and widest

distribution. The importance and application of this theory can be found in many

segments of our economy. In the real estate segment, for example, if the advantages of

several apartments are approximately the same, the prospective tenant selects the one

with the lowest rental. '

Application of this principle is found in each of the three approaches to value.

As applied in the market data approach the principle may be stated: when a property

is replaceable in the market, its value tends to be set at the cost of acquiring an

equally desirable substitute property, assuming no costly delay in making the substitu­

tion. In the cost approach: no man is justified in paying more for a property than that

amount by which he can obtain by purchase of a site and construction of a building,

without undue delay, a property of equal desirability and utility. In the income

'approach: value tends to be set by the investment necessary to acquire, without undue

delay, a comparable substitute income property offering an equally desirable net income

return.

The appraiser should neither un~eremphasize nor overemphasize the possibility of

substituting one pruperty for another in the process of estimating the value of real

property. The more prevalent the type of property involved, the more readily it can

usually be substituted. Here the application of the market data' approach, based as it

is on th.e value in the market of comparable substitute properties, is considered the best
\

indication of such a property's value. In appraising for condemnation the 'value of

the property to be taken is customarily its value in the market, that is, based upon

recent sales of comparable properties.

There are, of course, properties such as schools, churches, transportation terminals,

and hospitals which, because of their specific use characteristic, exist in a limited

number. Obvio~sly, in the valuation of a property of this type it would be almost

impossible to find a value indication by trying to locate comparable substitute properties.

Thus the use of the market data approach is but rarely appropriate. The cost approach

is usually the most effective method to obtain a value indication for this type of

property. In this approach the application of the principle is present in the estimation

of the current cost to produce a comparable new property affording equal utility and
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benefits. Since the property being evaluated is not new, the cost new figure must be

adjusted to reflect the estimated loss in value due to depreciation.

This principle of substitution is responsible for these useful premises:

1. The value of a property tends to coincide with the value indicated by the actions
of informed buyers in the market for comparable properties.

2. The cost of producing, through new construction, an equally desirable substitute
property usually sets the upper limit of value.

3. The compensation to which an owner is entitled when deprived of the use of
his property is based on that value "indicated by the actions of informed buyers
in the market for comparable properties."

Principle of Highest and Best Use

Fundamental to the concept of value is the theory of highest and best (or most

profitable) use. Briefly it can be defined as that nse which at the time of appraisal is

most likely to produce the greatest net retUrn over a given period of time. This

definition employs a key phrase which should be carefully noted. It is "net return"

which means whatever is left from gross yield after all costs are met. But it is

important to realize that this cannot always be interpreted strictly in terms of money.

Net return sometimes takes the form of amenities. An attractively wooded urban site

may, for example, have its highest and best use as a public park, or a private dwelling

may render a net return in the form of agreeable living far outweighing a monetary

net rental yield.

The second key phrase in this definition is "over a given period of time." The

appraiser cannot foresee whether the use which produces the greatest net yield to the

land at the time of appraisal will continue indefinitely or even for a stated period of

time. The appraiser does, however, attempt to think as would the typical purchaser

in the market place. Thus his decision as to the probable period of time the highest and

best use will continue to be effective, will reflect the opinion of informed buyers.

As has been stated, land has no value until man can use it, but the degree of

value according to this principle depends on the character of that use. Since the owner

of real property desires to reap the greatest possible return from his property, he will

ordinarily select that use which will achieve the results desired. Usually the present

use of a property is its highest and best use. But since change is ever present, the

original use of the land may no longer conform to its highest and best use. For example,

there. are parcels of land in the central business districts of most large cities devoted

to parking lots. In an area usually characterized by scarcity of land and a high use­

density, utilizing such land for a parking lot would seem to be the antithesis of

highest and best use. Consideration of all the factors involved may indicate that such

use is, in fact, its most profitable use at the time. "At the time" clarifies the apparent

incongruity. In other words, analysis of the condition 10 the market revealed that the
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supply of land already being devoted to the type of uses characteristically found in

central business districts was more than needed to satisfy current demand. Any change

in the use of the land calling for the investment of additional capital would not yield

the owner as high a return as he was receiving from the parking lot utilization.

A study of the past experience of the central business areas of large cities will

disclose many instances of shifts in land usage from what would appear to be a highest

and best use to a less profitable use. A number of examples could probably be

found where tall office buildings had been razed and their sites developed as a park­

ing lot or with one or two-story structures. At the time the change in use was made,

the net return to the land from the proposed new use would be higher than had existed

under the former use.

In. describing the preceding example, the expression "use-density" is used in relation

to supply. In any consideration of highest and best use, this relation~hip is important

because supply here means more than physical quantity. The use of land must yield

a profitable net return and the quantity of land devoted to any specific use will be

that quantity which will yield a satisfactory return to each owner. When the supply

of land devoted to such a use is in balance with the demand for such utilization, it

can be said that the quantity of land so devoted has reached its highest density ·of

use. If more land physically available were to be converted to such use, increasing

the use-density, the formerly satisfactory net return would have to be shared by a

larger number of owners.

Use-density is the important factor in almost every analysis underlying an opinion

of highest and best use. As an illustration, most metropolitan areas contain old

residential districts in which will be found a scattering of multifamily dwellings. If

an appraiser were to conclude from only these two facts that this district was in

transition and ripe for development as an apartment district, he could be right but he

could also be wrong. He had not gone far enough. He had forgotten to relate the

apartment usage to the demand in the market for apartments and to check the supply

of such units in other districts. If on further i~vestigation, the appraiser found there

was a strong demand for apartments and a tight supply, and all other factors such as

location of the district being favorable, he would then be right in his conclusion

that that district was ready for a higher density and more profitable use.

In most communities there can be found land vacant and available but undeveloped.

Sometimes such land may even be zoned for the predominant use in its area, but because

{)f market conditions it has not been so developed. In fact, the highest and best use of

such land may not be that for which it is zoned. Long arterial city streets zoned for

commercial property are examples of this situation. All such land can rarely, if ever,

he developed profitably to commercial use at the same time.
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Under the law of eminent domain in most jurisdictions, the type of value evidence

which the courts will accept permits the appraiser to consider a property's highest and

best use in formulating his opinion of its market value. In most takings, the highest and

best use is customarily the one which is permitted by zoning ordinances or private

restrictions. If the land manifestly has more valuable use than that permitted by law

and if there is strong possibility that a change in its use will be permitted, then th~

appraiser can properly consider this element as a factor affecting its value just as a

buyer or a seller might consider it. However, the rule is that speculative elements must

be disregarded. Only those uses which are natural, probable, and legally permissible

may properly be considered and be given only such weight as would be considered

reasonably tenable.

( Principle of Balance

The law of balance, as it applies in appraISIng, holds that value is created and

maintained in proportion to the equilibrium attained in the amount and location of

essential uses of real estate. The degree of value of a property is governed by the

balance or proportioning of the four agents in production which are:

1. Labor, that is, wages.
2. Coordination, that is, management (entrepreneur).
3. Capital, that is, the investment in buildings and equipment.
4. Land.

Maximum value, therefore, is achieved when the agents in production are in

proportionate balance, one to the other. There is a theoretical point of balance in every

property which will produce the greatest net return. An imbalance occurs where

a building is too small or too large for the investment in its site, that is, an

underimprovement or overimprovement. It also occurs when the cost and amount of

services such as elevator, maid, and switchboard provided in an apartment building

are too little or too much as related to the character of the building, its tenancy, and its

rent schedule. These are examples of conditions under which the principle of balance

affirms that disadvantage or loss in value attends any excess or deficiency in the

contribution of the four productive agents as they relate one to another.

These four agents in combinatiori produce goods and render services which earn

money and so produce gross income. Labor has the first claim on gross income. The

costs of coordination are next in line to receive their just due after wages have been

paid. -The costs of capital have the third claim. These inelude interest on and

amortization of the funds invested in the man-made part of the project such as

bui~dings, equipment, and furnishings. The source of these funds will shrinr and

eventually disappear if these costs are not paid.
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In classic economic theory land has the last and the least claim upon the gross

income. Any remainder from gross income after the prior claims of labor, coordination,

and capital have been satisfied, can be credited to the land for its part in producing the

gross income. The cost of land means a reasonable rate of return on a reasonable

land value. This reasonable rate of return could be sufficient to provide for a decline

in value in the future, that is, the rate of return will reflect the possibility of depletion

of a natural resource such as a gravel pit or mine, or the possibility of a decline in land

"alues due to any of the many causes which could change the character of a district.

In appraisal practice, recovery of all or part of the capital invested in land is

not provided as an allowance set aside for such purpose as it is done in many business

activities. Any uncertainty as to the future value of the land is reflected in the rate

necessary to attract an investor. For example, an investor might consider 8

percent to be a reasonable rate of return for land with an uncertain outlook. At the

same time he might consider a 6 percent rate sufficient if the land were in a well­

preserved neighborhood.

Principle of Increasing and Decreasing Returns

The principle of increasing and decreasing returns affirms that larger and larger

amounts of the agents in production will produce greater and greater net income up to

a certain point (the law of increasing returns). At this point, the maximum in value

will have been developed (the point of decreasing returns). Any additional expendi­

tures afer this point will not pr~duce a return commensurate with these additional

investments (the law of decreasing returns). The operation of this principle is

simply demonstrated by fertilization of farm land. Increasing the fertilizer will increase

the yield up to a certain point. Increasing the use of fertilize: beyond this point will

not earn an additional return sufficient to warrant the additional cost.

It is frequently necessary, as was pointed out in the discussion of highest and best

use, to \determine the size of the improvement which will enable the land to produce

the greatest net yield. It could be of any size from a single story to 20 stories, 30

stories, and so on. At one particular floor, the point of diminishing returns will be

reached and the economic height will also have been reached. To ascertain this point

the appraiser works out hypothetical combinations of probable income and expense

factors and capital requirements for a building of varying heights. He usually finds

that one certain combination represents the turning point from an upward trend in

probable net yield to a downward trend in' net income.

This process of developing hypothetical improvements to obtain that combina­

tion of the agents in production Y'llich will return the greatest net yield to the land

clearly illustrates the principle of increasing and decreasing returns.' It likewise
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applies in the estimation of highest and best use since it is that use indicated by

greatest net yield.

Theory of Surplus Produetiviry

Surplus of productivity is defined as the net income which remams after the

costs of labor, coordination, and capital have been paid. This surplus can be

credited to the land and it tends to fix the land's value. Surplus productivity is de­

pendent upon the principle of balance, the law of increasing and decreasing returns,

and the proper proportioning of the four agents in production. It is the greatest net

return to the land which, when capitalized at the proper rate, gives the value of the

land. Or, highest and best use of land is indicated by the greatest net yield derived

by the trial and test process of proportioning the agents in production.

Principle of Contribution

The principle of contribution is really the principle of increasing and decreasing

return as it applies to some portion of a real property. According to the principle of

contribution, the value of an item in production is measured by its contribution to

the net return of the enterprise. Enterprise in this sense means the combination of all

items in production such as land, buildings, and all other improvements.

An example in which this principle would apply is in the valuation of income

properties where, due to poor design or layout, possible income.producing space is

wasted. For example, in a four.story apartment and store building there is a large

obsolete lobby. This wasted lobby space is making no contribution to the income

from the property; rather its potential rental value is a charge against the other income

producing units. It is found that it would be possible to remodel the lobby area into

another store unit and still provide an entrance lobby of more economic but still

acceptable size. Based on the rentals of the other stores, the new unit could be expected

to earn $300 a month. In other words, the sp~cious lobby could contribute $300 to

the building's income. But as long as it does not so contribute, it may be said that

the regular rental units must bear the burden of this lost income.

This principle of contribution, as can be seen, has practical bearing in many valuation

problems. Its application is fundamental in any consideration involving the feasibility

of undertaking a remodeling or modernization project. It is e<jually applicable in

the evaluation of lots of varying depths since it is necessary to know what value, if any,

the additional land contributes to its parcel over and above the value of the standard­

lot in the area. In the reverse situation where a lot is shorter than standard, its value

_would reflect this loss of contribution by the value of that porticjn by which it falls short

of conformity to the standard.
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Principle of Competition

The principle of competition derives from the fact that profit tends to breed

competition and excess profit tends to breed ruinous competition. Excess profit is

defined as surplus productivity or that portion of the net income produced by real

property over and above the costs of labor, coordination, capital, and land. To

avoid confusion it should be pointed out that profit as applied to real property is

not the same as the profit obtained from the operation of a business. Normal business

profit is the customary money incentive and reward for an investment in capital and

land. The yield on a real property is also the customary money incentive for irivestment

in land and buildings. Profit then as it is applied by the appraiser in the analysis of

income and expense statements of real property is the net income (surplus productivity)

in excess of operating costs and normal returns on land and buildings.

The merchants who are first to locate in an outlying area where merchandising

services have long been needed make unusually large profits. Competing merchants are

thus attracted to the district. These newcomers share in the total amount of available

business. The volume of business initially enjoyed by the pioneer merchants declines,

and so do their net incomes. Such a process can continue to a point where few, :if

any, of the merchants make a satisfactory return.

All profit can ultimately disappear if the development of these competitive

services continues beyond the point of economic demand.

Competition is one of the most familiar and readily recognized forces present at

all levels of economic activity. Reasonable competition is a stimulant to further creative

contribution, but carried to excess can destroy that which it attempts to create. The

appraiser must not only recognize its presence in normal situations but be able to

recognize those situations in which it is weakening value and, if unchecked, could

destroy it. He also recognizes that competition is a product of supply and demand.

He knows that a study as to highest and best use of real property will take into

consideration current supply and demand factors to judge the strength of the competition

they are': arousing and the resulting probable use.density of the types of land use under

consideration in his study.

Principle of Conformity

The principle of conformity holds that the maximum of value is realized when a

reasonable degree of homogeneity, sociological as well as economic, is present. Thus

conformity in use is usually a highly desirable adjunct of real property since it creates

and/or maintains maximum value and it is m~imum value which affords the owner

the maximum returns. It is well, however, to note that word "reasonable" used

to modify homogeneity. Confonnity, then, must be a reasonable similarity, not

monotonous unifonnity.
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Theory aside, it is generally appreciated that land must be utilized in conformity

with the standards governing the area in which it is located. One of the primary

reasons for zoning regulation is to protect an area from infiltration of or conversion

to inharmonious uses. A residential neighborhood, no matter how attractive, would

quickly decline in value if it were not so protected. Families would leave and

experience has taught that when this occurs the superseding occupancies usually contri­

bute less to value.

These elements of conformity are not preconceived standards of residential de­
velopment established years ago. Rather they have evolved out of the common

social experience as our cities have grown and land uses have multiplied. Home­

owners were among the first to recognize the advantages of living in neighborhoods

designed, laid ont, and developed so as to provide the facilities or amenities that

enhance the benefits of their ownership and to protect those assets by restrictive

covenants and zoning. Not until the middle of the 20th century did industry as a

whole discover the advantages of locating in an exclusively industrial area. Like the

residential area, these industrial areas or parks are designed, laid out, and developed

to provide the facilities and installations industry requires. So successful has been this

concept that many industrial parks carry conformity even farther by restricting occupancy

to either light or heavy industry.

Principle of Anticipation

The principle of anticipation affirms that value is created by anticipated benefits

to be derived in the future. It is not the past but the future which is important in

estimating value. The primary significance of past experience, as was pointed out in

the discussion of the principle of change, lies in the ability to indicate possible future

trends and conditions. An investor in income property does so in anticipation of the

income he will receive from the property. However, in reaching his decision to

buy the property, he had to examine its past income. In examining this incomlt

experience he had to discover all the factors, plus or minus, which had made it possible

for the property to produce that income. The buyer then had to analyze the income

data and weigh all the factors before he could form an opinion as to whether the

income stream would continue unabated, or would begin to decline in a few years, or

would be likely to increase in the near future. While value is defined as the worth

of all present and future benefits deriving to ownership, in nearly all instances the

quality, quantity, and duration of these benefits in the future must be estimated against

past experience.

No appraiser, however experienced and ~ompetent he may be, can know with

. absolute certainty what forces may arise to change the character of a city, a neighborhood,

or even a specific property. Therefore the appraiser must anticipate, as best he can,
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what all the future benefits are likely to be. In his analysis of the forces and Jactors

which will create or influence future benefits, the appraiser must consider the possibility

of each benefit from the viewpoint of a prospective owner, giving each the weight and
significance a buyer would accord it.

Other Principles

The process of growth and change is of basic importance to the appraiser. He is

al~ays interested in knowing what phase of a property's life cycle he is observing, or

what stage in a neighborhood's life it has reached. Just as a doctor wants to know a

patient's age in analyzing his physiological condition, so the appraiser wants to

know the property's age in analyzing its situation. In doing so, the appraiser works

in accord with the ptinciple of integration and disintegration which affirms that' all

existence is characterized by three stages: First, integration (development); second,

equilibrium (static state); and, third, disintegration (decline or decay).

Individual properties, districts and neighborhoods, and sometimes entire cities and

towns, follow this same pattern of growth in desirability, of passing through a static

existence, and then declining in desirability and usefulness.

Consideration of the growth factor in this cycle also includes consideration of the

principles of regression and progression. Like the principle ot' iritegration' ~nd :dis­

integration, they are an extension of the principles of conformity an'd change 'and

there is a relationship between them. The principles of regression :and progression
deal with the interrelationship of properties or things. ' ; /.;;; ,'"." ::

! ..,

Regression maintains that between dissimilar properties or things in the same

classification, the worth of the better property or things will be affected adversely by

the presence of the lesser. For example, in a residential block of homes where the

average value is $12,000 to $15,000, there is a high quality home which if it were

located in a comparable environment, would be valued at $25,000. In its actual loca­

tion its value would tend to be at a level somewhat more comparable to its

neighbo~s. People in the market for homes in the .$12,600 to $15,000 range look for

them in neighborhoods where that price range predominates. They might appreciate

the additional features and amenities of the $25,000 house, but they would be

unable to purchase it. A few might be able to pay .$1,000 or $2,000 more to get such

a home, but rarely, if ever, would the owner of the $25,000 home be able to obtain

$25,000 for his property.

The principle of progression, as the term implies, is the antithesis of regression;

that is, the worth of a lesser object is' enhanced by association with better objects of the

Same type. If the situation in the preceding example were reversed arid it were' a
$12,000 house amidst $25,000 homes, the $12,000 house could probably bring a

hi'gher value in the market. People aspiring to live in such a neighborhood but unable

291



, ," .

to afford $25,000 homes, would very likely be glad to pay more than the house's

nlue in order to satisfy their desire.

Summary

The principles discussed in this chapter have been treated separately as a con­

"enience but with an occasional reference to the existence of relationhip and inter·

dependence between them. Actually, there is a high degree of relationship and

interdependence because these principles are concerned with the behavior of many of the

same social and economic forces and factors which in turn are interdependent and

interrelated.

These principles are not just academic theories but keys to understanding why,

how, and when certain things transpire. If an appraiser in examining a situation found

certain factors present and certain forces operabing, he would recognize immediately

that one principle was being acted out. Understanding the principle, the appraiser

could anticipate the outcome and so be able to formulate an opinion or make a

decision based on knowledge, not guess work.

-From the discussion of these principles and their application in the appraisal of

real property the following observations and premises can be deduced with respect to:

SUPPLY AND DEMAND

1. Scarcity influences supply.
2. Demand is synonymous with desire.
3. Desire to be effective must be backed by purchasing power.

CHANGE

1. Change is ever present.
2. Change is fundamentally law of cause and effect.
3. Today evolved out of yesterday, and is shadow af tomorrow.
4. Cities, neighborhoods, and individual properties undergo process of change.

SUBSTITUTION

1. The value of a replaceabie property tends to be indicated by the value of an equally
desirable substitute property.

2. The value of a property tends to coincide with the value indicated by the actions
of informed buyers in the market for comparable properties.

3. The cost of producing, through new construction, an equally desirable substitute
property usually sets the upper limit of value.

HIGHEST AND BEST USE (Balance)

1. Value is created and maintained in proportion to the equilibrium (balance)
attained in the amount and location of essential uses of land.

2. Maximum value of land is created and maintained in proportion to the equilibrium
(balance) in the amount (contribution) of the four agents in production.

3. Highest and best use is thh use which at time of appraisal is most likely to produce
the greatest net return.
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4. This greatest net return is the surplus productivity resulting from the proper
proportioning or balance of the agents in production.

5. Use-density equates the amount and location of essential uses of land.
6. Increasing and decreasing returns affirm the proper proportioning of land and

improvements to achieve maximum land value.

SURPLUS PRODUCTIVITY (Balance)

1. Agents in production are labor, coordination, capital, and land.
2. Land has the last claim on the surplus productivity of the agents in production.
3. Disadvantage attends any excess or deficiency in the supply of the agents 10

production, relatively one to another.
4. Excess usually results in overimprovement; deficiency in underimprovement.
5. Contribution is a corollary of surplus productivity since it holds that value of

any individual agent in production depends upon how much it adds to the net
income because of its presence, or detracts from it by reason of its absence.

INCREASING AND DECREASING RETURNS

1. The application of larger and larger amounts of the agents in production will
produce greater and greater net income (increasing returns) up to a point (surplus
productivity) .

2. The point of maximum contribution of agents in production '(point of decreasing
returns) attests to proper proportioning of agents resulting from highest and best
use.

3. Any further increase in amount of agents will decrease margin between cost of
agents and gross income they will produce, resulting in decreasing net income
returns.

4. Law of decreasing returns arises from law of supply and demand and affirms that
the greater the amount of any commodity offered for sale in the market, the lower
will be the price paid for it.

CONTRIBUTION

1. This principle may be said to be the principle of increasing and decreasing returns
as it applies to some portion of improvement.

2. It is, as pointed out, a corollary of the principle of surplus productivity as it
relates to the proportioning of the agents in production.

3. Its application is basic in any study of the feasibility of a proposed remodeling
or modernization program and in valuation of lots of varying depths.

\

COMPETITION

1. Competition derives from profits, or profits create competition.
2. Excess profits breed ruinous competition.
3. Profit in the appraisal sense denotes an excess or surplus over and above satisfactory

returns to labor, coordination, capital, and land.
4. Competition tends to dissipate the major portion of an excess profit, although

some ·part may remain and contribute to an increased land value.
5. The major portion of the profit is temporary so is not capitalized in the estimate

of the value of the land. For its duration, it is treated as a short-term annuity_

CONFORMITY

1. Highest and best use will usually conform to essential and permissible land uses.
2. Conformity comprises a reasonable degree of social and economic homogeneity.
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3. Zoning regulations and private restrictions affirm the value of conformity.
4. An overimprovement or underimprovement reflect lack of conformity as between

one property and its environment.
5. Misplaced improvement is a direct violation of the principle of conformity.
6. Value of an overimprovement sometimes declines (regresses) toward the value

level of conforming properties.
7. Value of underimprovement sometimes reaches (progresses) toward the value level

of conforming properties.

ANTICIPATION

1. Anticipation affirms the definition that value is worth of all present and future
benefits deriving to ownership and use of real property.

2. Value of a property is not established by what it sold for in the past nor the
cost to create it.

3. Recent sales prices of comparable properties are indications of present worth of
what informed buyers and investors in the market anticipated the benefit of owner­
ship would yield them.
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CHAPTER 23

The Appraisal Process*

Making an appraisal is solving a problem. The solution requires interpretation,

in terms of money, of the influences of economic, sociological, and political forces on

a specific real property. Characteristics of real property differ widely. This does

not mean, however, that there is wide variation in the orderly procedure for solving

appraisal problems. The best experience in the appraisal field has crys,tallized into the

appraisal proceJJ. This process is an orderly program by which the problem is defined,

the work necessary to solve the problem is planned, and the data involved is acquired,

classified, analyzed, and interpreted into an estimate of value. It is a dependable method

of making a thorough, accurate appraisal in an efficient manner. It can also serve as

the outline of the appraisal report. Figure 1 illustrates the appraisal process step-by­

step.

Definition of the Problem

The first step in the appraisal process is to write a concise statement of the problem.

Any ambiguity about the purpose of the appraisal should be eliminated at the start for

the appraiser should be certain he understands precisely the nature of the problem

which he has to solve. This he does by taking five basic steps in defining it:

1. He identifies the property to be appraised .
2. He specifies the rights involved.
3. He states the purpose of the appraisal and its function (to estimate market nIue,

for. instance, to obtain a mortgage loan) . '
4. He 'ascertains the date as' of which the estimate is desired.
5. He defines the nlue to be estimated.

Identification of Property

A property is first identified physically by means of a mailing address, or other

descriptive location, which will enable anyone to go to the property or to identify it by

reference to widely recogni~ed landmarks. The property might, for example, be

identified as "132 East Ninth Street, Central City, State of Illinois, situated on the

• The material in this chapter is reproduced from the text of Th~ Appraisal of ~eal EJlale,
published by the American Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission to
reproduce this mat'erial.
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west side of the street, just north of Main Boulevard. Land is 100 feet front by 150

feet deep, improved with a two-story and basement building."

The:: correct legal description of the property is also stated if positive identifica­

tion is required. This description can be obtained from the existing deed, from a title

policy, from the public records, from an existing mortgage, or from an accredited

survey. After the appraiser has obtained the legal description he should make certain

it describes accurately the exact property to which it applies.

Property RightS Involved

The second element in defining the problem is determination of the property

rights involved. A real property appraisal is not solely an evaluation of the physical

land and improvements. It is an evaluation of the rights which one or more individuals

_ have to the ownership and use of the land and improvements. An appraisal of all rights _

attached to a specific real property may be desired. Or it may be that an. app-r3;is~( _"'_ .

of only a fractional interest in the property is wanted. Ownership of a property may

be held by an individual, by a partnership, by a corporation, or by a group of heirs.

When ownership is vested in more than one interest, each may hold an equal share

or one may hold more or less than an equal share.

Therefore, the appraiser ascertains at the very outset exactly which rights ht' is

to. evaluate. This knowledge permits him to estimate more accurately the magnitude and - ... ­

complexity of the appraisal problem, the extent of research required, the amount .~!. ""
time 'necessary to complete the assignment, and whether or not additional speciali7.ed

personnel will be needed.

Purpose and Function of the Appraisal

Developing a clear statement of the reason for making th~_ app.!~is_a~ is _the..thir~

step in defining the problem. The purpose of the appraisal and the function it is to

serve indicates the data to be gathered, the methods to be employe9,.. th~ .type .anQ.

character of the data and factors likely to wield the most influence, and the type of
-~ _.. -.' - .... _._ .... - .--

report required. While the purpose of an appraisal may be to estimate market value,

the function for which it is needed will ~'ary. For example:

1. If the purpose is to estimate market value for mortgage financing, the stability
or instability of the neighborhood is basically significant because the prospective
lender is concerned not only with present worth but with the stability of that
value during the period the mortgage will be in force. ._

2. If the purpose is to estimate market value in connection with condemnation
proceedings, current sales of comparable properties a~e of the first importance

..since the rule in most jurisdictions as to admissible evidence requires that opinion
testimony be based on the reaction in the market of informed buyers and
sellers of comparable property.

29'7

'.i



. ,

.j
3. If the purpose is to estimate market value for possible purchase of a proper[}',

current sales .of ~o.mparable properties, the rate of return the property is producing,
and the avaJiablllty of comparable substitute properties are probably the most
pertinent and influencing factors to consider.

In each instance the appraiser would be reporting market value. But the data

given the most weight in formulating his final estimate of value and the arrangement

of the report would reflect the function for which appraisal was to be used. Therefore,

in defining the problem, the appraiser develops an exact statement of the appraisal's

purpose and function so that it is clearly understood by and acceptable to both his

client and to himself. Such a clear-cut understanding can eliminate misunderstanding

as well as needless work and expense.

Date of Value Estimate

The .fourth dement in defining the problem is the date as of which the value

estimate obtains. The specific date is important because the value of real property

fluctuates. It is rarely constant since the factors which create or destroy value are always

in the process of changing. Thus, an opinion of value is valid only for that period

in time when it was fonnulated. Usually an appraisal assigrunent is for a value

estimate as of the time when it is sought. But there are occasions when the appraiser is

asked to appraise a property as of some date in the past. Such a value estimate may be

required for tax purposes, to settle an estate, or to adjust an insurance claim.

In condemnation appraising it may be' months or several years before the appraiser

is called upon to testify to his opinion of market value. Depending upon local legal

procedure, the appraiser may be testifying to his original market value estimate or he

may be called upon to estimate market value as of the date of the filing of the

petition to condemn, or as of the date of the trial. In the latter instance he may

justifiably alter previous conclusions because of changed conditions.

Definition of Value

The fifth and final major element in defining the whole problem is the definition

of the value to be estimated. A property has, of course, only one market value as of a

given date. But there are occasions when value for a special function is sought.

If the value estimate is to be based upon a special set of circumstances or upon

alternate sets of circumstances, then the definition of value must be stated with these

assumptions plainly set forth.

The widespread lack of understanding among laymen of the exact meaning of

tenns commonly used by appraisers is still another reason why it is important to

.include a written definition of the value in the appraisal report. An exact definition of

the value sought delineates the problem for both client and appraiser. It also explains

298

...'



•

•

•

•

•

•

•

•

•

,.

,", .

the choice of data considered and the methods used to process that data, thus maKIII!l

the final estimate of value logical and valid.

Preliminary Survey
-

Once the problem is defined in terms of the five foregoing ·essentials, the appraiser

is ready to make a prelimi~ary survey.... The purpose of this preliminary effort is to

determine the character, the scope, and the amount of work it will take to solve the

problem. 1£ the problem is to estimate the value of the property without qualification,

the first step is to estimate its highest and best (or most profitable) use.

Early in the preliminary survey the character and amount of data likely to be

required in the assignment should be estimated. This will depend upon the type of

property being appraised since a great deal more information would be required

in the appraisal of a hotel than of a residence. The J.::lection of the appraisal approach

which will develop the most rational value indication will also indicate the type of

data required. In most instances this is market data as most assignments involve an

estimate of market value and so the market data approach would be controlling. How­

ever, in nearly every appraisal the application of all three approaches is fundamental..

Therefore, cost data and income data must also be obtained.

A common example of function indicating the approach most relevant is in the

appraisal of a property taken by condemnation. Here the emphasis is on market value

as .indicated by the application of the market data approach. The income approach as

it relates to and applies comparable income data in the market may be acceptable

in formulating an opinion of the property's market value. An opinion based primarily

on a value indication derived from use of the cost approach is rarely acceptable except

where the property type is so individualistic that it is not customarily traded in the

market.

Data Program
i

The appraiser begins with a definite plan, and this is usually an outline of the

proposed contents of the appraisal report. This outline will indicate the main divisions

or sections of the report and the data and processes pertinent to each. Such an outline

permits the intelligent and orderly asse~blage of data and the judicious allocation of

time to the various steps involved.

Appraisal data may be divided into two principal classes, general data and specific

data. General data relates to facts about and conditions in the region, the city, and the

neighborhood, that is, all the elements outside the property which affect its value.

Reg.ional and city data have to do with such factors as population characteristics and

trends, price levels, levels of employment, and numerous other items. General neighbor.
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hood data is less broad in its scope than city or regional data since it pertains to

factors present in a smaller area. Neighborhood data would include information as to

typical land uses, zoning controls, public utilities, transportation facilities, schools,

shopping facilities, and the character and quality of the properties comprising the

neighborhood. Neighborhood data would also include a record of the sales of

comparable properties to be investigated and analyzed in the appraisal.

Specific data comprises information about the title, the building, and the site.

Title information will have been obtained in the course of identifying the property. It

is necessary to know who owns the property; the type of ownership (wa~ranty deed

or other); what easements and encroachments, if any, exist; zoning regulations con­

trolling; assessed value and taxes; and deed or other restrictions. Building data would

include a complete description of the physical improvement and its condition together

with an analysis of its layout, style, and design. Information about the site would

include such data as a description of the land (size, shape, topographical features)

and the presence or absence of public improvements (paving, ~.'alks, curbs, water,

sewers, gas, electricity). The specific data to be used will depend upon the type of

property and the problem to be solved.

Sources of Dara

There are data sources which are used in practically every appraisal and there are

some which are used onl>:: occasionally. The courthouse or hall of records, for

example, is one source constantly utilized since title information is legally on record

there. The city hall is customarily the source of information about zoning, traffic

regulations, water and sewer lines, and public health and welfare rules. In addition,

infonnation about transfers, leases, and assessed values is published and sold in some

cities.

Data pertinent to the physical analysis of buildings is to be found in the

cost manuals and indic~s published by reputable organizations. Such manuals usually

can be purchased separately or as a part of a continuing service providing current and

new data at regular intervals. Local cost indices are published in the larger cities. The

appraiser can also obtain data on the local cost of representative construction materials,

labor wage scales, and contractors' cost breakdowns. Multiple listing systems, real

estate brokers' records, classified advertising, and newspaper items are sources of informa­

tion about sales and listings of property.

Nothing is more important in the preparation of an effective appraisal than an

orderly, systematic listing of the data needed and the sources to be consulted in the

course of obtaining this data. A hit-or-miss procedure for obtaining data can prove

expensive both in time and money and the appraisal based thereon will probably be

unsatisfactory.
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Three Approaches

Appraisers commonly think of value in three ways.

1. The current cost of reproducing a property less depreciation from all sources,
that is, deterioration and functional and economic obsolescence.

2. ~he value ~he property's net earning power will support, based upon a capitaliza­
tion of net Income.

3, The value indicated by recent sales of comparable properties in the market.

The three approaches-cost, income, and market data-are based on these three facets

of value.

In the majority of his assignments, the appraiser utilizes all three approaches. On

occasion he may believe the value indication from one approach will be more significant

than from the other two, yet he will use all three as a check against each and to test

his own judgment. Obviously there are appraisal problems in which they cannot all

be applied.
The use of all three approaches is, however, generally pertinent in the solution

of most appraisal problems, and their application is well established In appraisal

technique and held to be part of the fundamental procedure.

Cost Approach

In the cost approach, the appraiser obtains a preliminary indication of value by

adding to his estimate of the land's value, his estimate of the depreciated reproduction

cost of the building and other improvements. This approach is based on the assumption

that the reproduction cost is the upper limit of value. This also assumes that a newly

constructed building would have advantages over the existing building so the appraiser

must also evaluate any disadvantages or deficiencies of the existing building as compared

with the new building. The measure of this deficiency is called depreciation.

Depreciation may be one or all of three kinds:

1. Det,erioration or the physical wearing out of the property.
2. Functional obsolescence or a lack of desirability in terms of layout, style, and

design as compared with that of a new property serving the same function.
3. Economic obsolescence resulting in a loss of value from causes outside the

property itself.

The cost approach consists of four steps:

1. The estimate of the land's value as if vacant.
2. The estimate of the current cost of reproducing the existing improvements.
3. The estimate and deduction of depreciation from all causes.
4. The addition of the land's value and the depreciated reproduction cost of the

improvements.

In the cost approach) the value of the land is usually estimated either on the

basis of the market data approach (saies of comparable sites) or the land residual tech-
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nique In the income approach (based on potential earning power). The techniques

of this site valuation are discussed later in this text.

Obtaining reliable construction cost figures upon which to base the estimated

reproduction cost is one of the practical problems encountered in applying the cost

approach. The quantity survey method (detailed cost estimates of labor and materials)

is the comprehensive method of estimating replacement cost. This is comparable to an

.engineering report with supportable and detailed cost estimates. Compiling such a report

entails considerable time and money and the decision to do so will depend on the

significance of the cost approach as related to the importance of the appraisal. In most

appraisals such a highly detailed estimate or reproduction cost is unnecessary. An ap­

proximation of reproduction cost obtained by applying square· foot or cubic-foot repro­

duction cost units to the area or volwne of the building will usually suffice.

The cost approach plays. an important part in the determination of highest and

best use since it involves cost' estimateS of hypothetical improvements. In order to
. .

obtain financing for a proposed project, a value estimate of the development is usually

required. Such an appraisal' involves estimating the approximate cost of the improve.

ments from a set of plans to which is added the value of the site.

Thus the cost approach is one with which the appraiser must be familiar and

which he applies according to the degree of its importance in each specific instance.

The value indication by cost approach will be valid if the land value estimate is

sound, if th: reproduction cost has been estimated accurately, and if the estimate of

depreciation from all causes is correct. But physical deterioration and functional and

economic obsolescence cannot be measured precisely as a physical object may be meas­

ured. Its measurement, or better its estimate, depends in a large part on the experience

and subjective judgment of the appraiser. Therefore, a final estimate of value, based

solely on reproduction cost less depreciation plus the value of the land, is subject

to serious limitations. Therefore, the appraiser relies upon the indications of value

found by the market data and income approaches as checks.

Market Data Approach

The market data approach is essential in almost every appraisal of the value of

real property. The value estimated by this approach is frequently defined as "the

price at which a willing seller would sell and a willing buyer would buy, neither being

under abnormal pressure."l This definition assumes that both buyer and seller are

fully informed as to the property and state of the market for that type of property,

and that the property has been exposed in the open market for a reasonable time.

The application of this approach obtains an estimate of value of a property

by comparing it with similar properties of the same type and class which have been

1. APPRAISAL TEllNtNOLOGY AND HANDBOOK, op.cit., p.163.
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sold recently or are currently offered for sale in the same or competing areas. The

comparative process utilized in determining the degree of comparability between two

properties involves judgment as to their similarity with respect to many value factors

such as location, construction, age, condition, layout, and equipment. The sale prices of

those properties deemed most comparable tend to set the range in which the value of the

subject property will fall. Further consideration of the comparative data will indicate

to the appraiser a figure representing the value of the subject property, that is, the

probable price at which it could be sold by a willing seller to a willing buyer as of

the date of the appraisal.

The data involved in the application of this process concerns comparable properties

as well as the subject property and will vary with the type of property. Four categories

of data, however, are basic and apply regardless of the type of property. They are:

1. Sales or asking prices of comparable properties.
2. Conditions influencing each sale.
3. Location of each property.
4. Description of land and improvements of each property.

With an income .P!.op:rty, for example, gross or net income figures for comparable:

properties as well as the subject property would be essential; jf in a farm appraisal, the

acreage production figures would be needed.

The market data approach is often referred to as the comparison approach since

the .comparison procedure is its basic technique. Actually, of course, comparisons are

made in the course of processing any of the three approaches. It would be more

accurate to say that the entire appraisal process is a series of comparisons consisting of

three phases--<:ost comparisons, income comparisons, and market comparisons.

Although this approach has such wide application as a method of estimating value

and is of first importance in condemnation appraising, there are factors which do or can

limit its usefulness. For example:

1. No provision is made for arriving at an estimate of value in those cases where
no comparable properties have been sold in recent months or years.

2. No two properties are ever exactly alike. They vary at least in location, even if
they are alike in other respects.

3. Depreciation affects value. Houses are dissimilar as to quality of construction and
materials so that they depreciate at varying rates. Houses exactly alike when built,
depreciate at different rates because of differences in maintenance, occupancy, and
use.

4. Amenities being intangible qualities are difficult to compare. The value of other­
wise similar houses may not be the same because of the direction in which one
house faces or its view.

~. Learning the exact conditions attending each sale is essential so that the validity of
the sale ias comparative data may be substantiated. If the owner were not that
"informed seller" or if the purchaser were not that "informed buyer," the price

agreed upon probably would not indicate the property's value in the market.
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There are many motivations which lead to the transfer of real property at figures
unrelated to the property's market value. The income tax situation of either seller
or buyer may be reflected in the sale price. Transfers of property between relatives
frequently do not give a true indication of market value.

6. Properties can vary considerably as to their appointments and equipment, that is,
heating system, plumbing and electrical equipment and fixtures, insulation, and
kitchen facilities such as built-in features. All these factors must be considered in
the comparative process, adjusting for the degree of variation. The more factors to be
compared and adjusted, the greater the number of decisions and judgments the
appraiser must make. Obviously, the more decisions and judgments that must be
made, the greater the incident of error.

The market data approach in spite of its limitations has broad application in all

appraisal work. Its comparative processes are utilized in the two other approaches. The

value estimate found by the use of this approach is usually considered particularly signi.

ficant because it is expressive of the value established by the reactions of informed buyers

and sellers in the market. The appraiser recognizes the limitations of this approach but

also recognizes that the techniques of comparison and adjustment afford him the tools to

compensate for the limitations.

Income Approach

In using the income approach, the appraiser is concerned with the present worth

of the future potential benefits of a property. This is generally measured by the net

income which a fully informed person is warranted in assuming the property will

'produce during its remaining useful life. After comparison with investments of similar

type and class, this net income is capitalized into a value estimate.

.1---.... Selecting the capitalization rate is one of the most important steps in the income

T\. approach. A variation of only one-half of 1 percent can make a difference of many

thousands of dollars in the capitalized value of the income. The difference between an

annual income of $27,500 capitalized at 5 percent and 5Y2 percent is $50,000.

The work to be done in assembling and processing income data is of four kinds:

1. Obtaining the rent schedules and the percentage of occupancy for the subject
property and for comparable properties for the current year and for several years in
the past. This information provides gross rental data and the trend in rentals
and occupancy. This data is then related and adjusted by the comparative method
to ascertain the estimate of gross income the subject property should produce to
attract investors in the market.

2. Obtaining expense data such as taxes, insurance, and operating costs being paid by
the subject property and by comparable properties. The trend in these expenses
is also necessary.

3. Estimating the remaining useful economic life of the building to establish the
probable duration of its income. .

4. Selecting the appropriate capitalization rate and the applicable technique and
method for processing the net income.
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The income approach is yet another avenue by which the appraiser can estimate

value. It has its greatest usefulness in the valuation of income.producing property since

the average investor in such property purchases it in order to receive future benefits (in­

come). The man who invests his money in an apartment building, for example, expects

a reasonable return on the investment.

Correlation, Final Estimate, and the Appraisal Report

The final step in the appraisal process is the correlation of the three indications of

value derived by the cost, income, and market data approaches. In correlating 'these

three approaches into his final estimate of value, the appraiser takes into account the

purpose of the appraisal, the type of property, and the adequacy of the data processed in

each of the three approaches. These considerations will influence the weight to be given

to each approach. For example, in the case of an owner·occupied factory, if the

appraisal were being made for insurance purposes, the greatest weight might be assigned

to the cost approach. In the case of an old and obsolete income.producing property,

greater weight would be assigned to the comparative and income' approaches. In the

absence of conclusive market data, it might be necessary to place more reliance upon

the income approach.

The appraiser does not obtain his final estimate of value by averaging the three

individual indications of value arrived at by means of the cost, market data, and

income approaches. The appraiser instead takes the three preliminary value estimates and

examines the spread between the minimum and maximum figures. He places the most

emphasis on the approach which appears to be the most reliable as an indication of tht:

answer to the specific appraisal problem. Then he tempers his estimate in accordance

with his judgment as to the degree of reliance to be placed on the other two indications

of value.

Thus the appraiser arrives at a considered final estimate of value. If the procedure

followed and the resulting estimate of value are both understandable and convincing,

his reportiwill contain no unexplained discrepancies.
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CHAPTER 24

Economic Trends*

The appraiser will find it important to possess a knowledge of the basic economic

trends affecting the valuation of real property. It has been noted previously how

fundamental is the principle of change in real estate appraising, and that value is

created and modified by economic, social, and governmental forces which lie outside

the property itself. It has been observed that these forces are continually changing

and reshaping themselves, often in a cyclical pattern. A series of related changes

constitute a trend brought about by a chain of causes and effects. It is not enough to

know simply that changes have taken place and are taking place. It is necessary to

discern the direction of the trend, to consider its limit, and to determine its possible

future effect on property value. Estimating nlue as of a given date is estimating the

future benefits to be obtained from the ownership of the property. These future benefits

will be shaped by general and local forces.

National Economy

Of primary importance is the state of the national economy. The state of the national

economy depends on the conditions within the various economic segments which make

up the whole. These conditions include the status of industrial, commercial, and

agricultural activity. The health of each of these segments contributes to the pattern of

the national economic health.

Regional Economy
\

The national economy may also be said to be a composite of the economic

statu's of the geographical regions of the nation. The economic health of a region

depends upon the status of the economic activities within the region. Such activities

are the. aggregate of the economic activities of the individual areas and communities

within its geographical boundaries.

There is an interplay of economic forces pulsating through all levels of the

economy. The impact of any change in the economy depends in part on the intensity

of its immediate or local effect and its duration. Minor disruptions, for· example, can

• The material in this chapter is reproduced from the text of The Appraisal of Real EIIate,
published by the American Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission to
reproduce this material.
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seriously affect the economy of a locality but if the state of the economy in the region

and nation is strong and healthy, the effect will be insignificant. However, if the general

economy is not strongly supported in all its segments, the effect of a minor change in

one area could spread, undermining the economy of adjacent areas until the economy

of the entire nation is affected.

General Economy

While the appraiser is immediately concerned with the economic condition in his

community and area as they relate to purchasing power, he must also be aware of

the trends in such economic weather vanes as commodity price levels, wage levels,

interest rates, industrial production levels, and retail sales.

The sensitive interweaving .of these many threads in the national and regional

economy can to a degree be applied to the general economy. The economic health

and well.being of a nation affects all other nations, directly or indirectly, and the

greater the intensity of the change and the longer it endures, the wider will be its

influence.

Population

There is a direct relationship between the value of real property and the growth

10 population. Since land is fixed and the amount of land cannot be increased in

response to change in demand, it therefore derives its value from the effective demand

for it. Scarcity of land of a particular type in demand will naturally have a higher

\·alue. The demand for land is directly an outgrowth of population. Increases in land

value consequently reflect population growth.

The demand is always for specific parcels for specific purposes, never for land

10 general. It is in this sense of specific demand that population combines with

industrial development and, in a broad sense, with the entire spectrum of human

activity to make or break the value of real property. Rises or declines in' value occur

in step with the changing geographic pattern of industrial expansion or contraction,

and in step with the shifts in population which occur in response to these alterations in

the pattern of industrial or other activity.

Since the number of people can affect property values, the appraiser should know

the population figures for his region and community and be informed on any shifts

in these figures. He can obtain his regional information from private fact finding agencies

or from the detailed reports of the Bureau of the Census which are usually available

. ,at the public library. Census data is reported for geographically outlined diFtricts

called census tracts which enable the appraiser to study trends within the component

parts as well as in an entire city, suburb, or metropolitan area. He should know the
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rate of popUlation increase or decrease in his area and how this compares with the

rate change for his State and for the nation,

Purchasing Power

There is another facet to population growth, It is purchasing power, or the

economic ability of the population to satisfy their desires and needs. Or it can be

expressed as the ability to implement their demand.

An individual's capacity to purchase what he desires has previously been described

as one of the elements of value. The appraiser realizes, for instance, that the value

of residential real estate depends in part on the individual's purchasing power. The ap­

praiser constantly seeks to estimate the residue of purchasing power remaining to the

individual with which he can buy real estate. The appraiser watches all de~eIopments

likely to affect this margin of purchasing power.

The appraiser's approach to his work is constantly governed by this key

question: What changes are affecting the incomes of the people in this area-either

favorably or unfavorably? He seeks the correct answer in terms of factors which

are broad and general in nature as well as those which are local and specific.

Purchasing power as has been stated depends on income of people. But

purchasing power does not equal income since a part of income must go for taxes.

The balance of this income is spent for a great diversity of commodities and services.

The manner in which this income is. expended affects the value of the real property

involved in providing the commodities and services. So while it may be said that

purchasing power indirectly affects in varying degrees the value of all property,

it is its direct effect that is of first importanc~ to the appraiser.

Of this balance of income or disposable income a major share will be expended

on the necessities of living, including shelter. The remaining disposable income may

be entirely spent for nonessential commodities and services or a part could be saved.

It is this marginal segment of disposable income which has the most direct effect on

property value. The larger it is, the greater its effect. For example, the amount

available for the purchase of automobiles can tax the industry's capacity to produce,

necessitating new facilities which in turn increase the value of a new property and

enhance the values in adjacent areas. On the other hand, it can have the reverse effect

when the margin of disposable income shrinks to where it is only sufficient to cover

necessities.

The appraiser is concerned with the status of disposable income in his community.

The stability of 'property values depends upon local purchasing power. Any increment

in value will depend upon the amount and duration of the marginal disposable income.

Thus it can be said that population growth, coupled with strong purchasing power,

not only maintains present values but enhances them and at the same time creates new
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values. It is the pressure of population growth plus its disposable income that turns

farm acreage into suburban communities, and within those communities the value of

certain areas become more valuable as they are developed into shopping centers or

industrial parks.

Among statistics which the appraiser may accumulate as having impact on

purchasing power are those r~lating to employment and to disposable income. News­

papers and chambers of commerce frequently make regional studies of employment.

Federal and State agencies frequently prepare state-wide, regional, 'and city-wide

studies. A variety of such statistical material is usually available at nominal cost or

simply for the asking.

Studies relating to disposable income are reported annually by the magazine Sales

Ma/lagemmt and by other publications., These show relatively, from city to city or

trading area to trading area, how much money the' average family has to spend after

paying income taxes. The trend over a period of several years also is tabulated.

Generally speaking, the disposable income per family determines the volume of retail

buying. This in turn helps determine how much rent the merchants can pay. And this

again in turn influences the value of the real estate occupied by the merchants.

Price Levels

The value of real property is affected when the price level rises or falls, quite

apart from the current level of supply and demand for land and buildings. The reason

for this is apparent when we consider that, physically, a building is merely an

accumulation of materials. If. the price of steel, sand, gravel, cement, and lumber

decline, then their dollar value declines whether they are piled in a building supply

dealer's yard or assembled in the form of a building. Likewise, when the prices of the

individual elements rise, their dollar value rises whether they are separately stored or

have already been fabricated into a structure.

The cost of living index which is widely used in business summaries and for the

adjustment of wage contracts is an important appraiser's tool. The appraiser may wish

also to maintain a record of the wholesale price index or of other selected price indices

if he is statistically minded. He should be alert and prepared to prove at any time that

the prices of commodities are currently static, inflating, or deflating.

Building Cycles

As he watches the indices, the appraiser keeps the cyclical nature of business and

industrial activity foremost in mind.

The appraiser's keenest interest is focused on the build,ing industry. He knows

that real estate is one of the main props of national prosperityl A high rate of building

activity is accompanied by a correspondingly active demand for all the commodities
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and furnishings which surround the housing of man and his multitude of activIties .

Conversely, a slowdown of expansion acts as a brake on prosperity.

Overexpansion in the building industry is directly reflected by an excessive supply

of improved property and a consequent decline in property values. In identically the

same way, a period of curtailed building activity is directly reflected by a shortage and

by consequent increase in demand which is in turn reflected by higher property values.

In addition, it is important that the influence of the general price level be considered

in relation to the principle of supply and demand.

There are four possible combinations of supply of and demand for property and

the general price level which are of major importance. These are:

1. -A shortage of buildings at the bottom of a cycle followed by a rising demand
during a period of rising prices.

2. A shortage' of buildings at the bottom of a cycle followed by a rising demand,
.~ during a period of falling prices.

''\3. A surplus of buildings at the top of a cycle followed by a decreasing demand
during a period of rising prices.

4. A surplus of buildings at the top of a cycle followed by a decreasing demand
during a period of falling prices.

For the purpose of estimating future conditions and trends, the appraiser today

must temper his interpretation of cyclical movements, by conSidering :v.;ha( the govern-

ment is likely to do in the matter of imposing or lifting controls. :; i 1 :.1:; ..
-'1 I>. ' ••

The National Bureau of Economic Research has compiled a il~st .~r e(o~omic

indicators based on years of studying peaks and troughs in the natio~'s. economy. This

list has been revised from time to time as new experiences were observed to: have

influence. The list is now divided into three sections. All indicators have their place in

predicting a trend. The three sections are called the leaders, the coinciders, and the

laggers.1

THE LEADERS:

1. Number of new corporations.
2. New orders, manufacturers' durable goods.
3. Industrial stock prices.
4. Wholesale prices, basic commodities.
5. Commercial and industrial construction contracts (floor space) .
6. Residential construction contracts (floor space).
7. Average work week, manufacturing.
8. Businessfailures (total liabilities) .

THE COINCIDERS:

1. Production (Federal Reserve Board index).
2. Nonagricultural employment..
3. Unemployment.

-1. Henry M. Platt. Economic Indicati.on!. Bulletin # 21 (Hanover, N.H.: Amos Tuck School of
Business Administration, Dartmouth College, 1959), p.9.
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4. Bank debits (outside New York City).
5. Freight carloadings.
6. Wholesale prices (except farm and food products).
7. Corporate profits.
8. The gross national product.

THE lAGGERS:

1. Personal income.
2. Retail sales.
3. Consumer installment debt.
4. Bank rates on business loans.
5. Manufacturers' inventories.

Taxes

Real estate is taxed on an ad valorem basis or an amount of dollars per year related

to its assessed value. If the tax rate is $40 per $1,000 of valuation and the assessed

"alue of a property is 50 percent of its market value, then this parcel is taxed ~n the

amount of 2 percent per year of its worth, Or if the gross annual rental income is 14

percent of the market value, and if 2 percent is chargeable to real estate taxes, then

one-seventh of the gross income goes for taxes.

In some communities perhaps one-tenth or less of the gross rental goes to taxes.

In other places, perhaps one-fifth or more of gross income is paid to the local govern­

ment in taxes. A heavy burden of taxation, such as is inflicted by a city with a heavy

bonded indebtedness, can ca~se a shift of new buildings to suburbs where the rates

are lower. New construction may shift away from an entire region under such circum­

stances. The local tax burden has constantly been increasing but the appraiser should be

cautious in areas which are being subjected to unusually severe tax burdens.

Federal income taxes are not treated as an expense in the appraisal process. This

tax is levied according to the property owner's financial situation. However, the price

at which a property may be offered for sale, or the price which is bid, are undoubtedly

affected very frequently by personal tax considerations. Year-end transactions and freak

prices are sometimes the result of changes in the Internal Revenue code or may simply

reflect a desire to offset gains or losses resulting from some other operation. An income

tax situation may account for a trend toward lease-purchase type transactions. Companies

frequently find it more advantageous, for example, to lease a property than to own it

because rent is 100 percent deductible in computing federal income tax while cost of

using owned real estate would have to be amortized over a longer period. Under the exist­

ing tax structure, it is also common for property to be offered at less than the buyer's bid

or the sale may be closed in some distant year, depending on the income tax

advantages. ,

Some knowledge of federal tax considbrations IS important to the appraiser

because it enables him to ~nderstand and to adjust for comparative property prices.
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Building Costs

The cost of reproducing a building tends to follow general price levels over a long

period of time. There are, however,' sharp differences from time to time and from

place to place. Building costs generally decline with a depression as they did, for

instance, in 1933. They are inclined to increase with an inflation as they did, for

another instance, in 1946. A comparison of the cost of living index and adjusted

construction cost index for the 15-year period 1940-1955 is a good example of the

effect of a world war followed by inflation, on the economy and building costs.

There are a number of reliable organizations which publish building cost manuals

and services which contain cost index figures as to the current cost to build an identicai

structure in various sections of the United States, The appraiser will find these services

useful and a convenient way to keep abreast of the building cost changes taking ,place

in his community.

•

•
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Year

1940

1945

1950

1955

Cost 01
Living Index

60

77

101

114

Adjusted
Construction
Cost Index

52

65

100

126
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Interest Rates

Real estate activity is closely related to the availability of money. Most real estate

IS purchased subject to mortgages, so transactions are obviously dependent upon the

availability of financing. The appraiser must constantly keep himself well posted on the

current lending policies of insurance companies, mortgage houses, and other sources

of money. This understanding of the money market includes the responsibility for

being f~iliar with the sources of the money being loaned.

The appraiser's study of financial trends will include the activities of several

Federal government agencies. Public financing of construction projects results in build­

ing activity which might not otherwise be carried on. Such activity can make an

otherwise impotent demand fully effective.

It has been pointed out that the value of $27,500 per year capitalized at (divided

by) 5 percent is $550,000, but is only $500,000 if capitalized at 5Y2 percent. A rise in

money rates occurred in 1955 after the 20-year period of cheap or low money rates. This,

of course, immediately influenced property values. If, for example, it is assumed that

the rate went up a full 1 percent, then the $27,500 income worth $550,000 is worth,only

about $460,000 after the increase.
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Where the income has been frozen as, for example, a property leased at a fixed

figure for a term of years, the effect of higher interest rates is to reduce the price

obtainable for a property so leased. In other instances, the owner is able to increase

rental income to compensate for increased mortgage cost, and to improve the equity

return. Apartment buildings, where lease terms are customarily of shorter duration, are

examples of the latter.
The influence of changes in the money rate is not confined to real property prices.

Such changes also influence the demand for various kinds of property. Investments

tend to shift from lease-backs to multitenant buildings, for example, in a period when

interest rates are increasing.

To Summarize

The appraiser should keep himself constantly well informed about economic trends.

He should keep in close touch with price levels, purchasing power, population trends,

building cycles, government regulations, construction costs, and interest rates. The

appraiser's knowledge should include some recent history of these items, their present

status, and a logical idea o(what to expect from them in the foreseeable future.
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CHAPTER 25

Neighborhood Analysis*

A property is an integral part of its neighborhood and as such, cannot be

treated as an entity separate and apart from its environment. This enclosing environ­

ment is the result of the interplay of a multiplicity of economic, social, and civic

forces. The value of real property is not intrinsic, and does not reside exclusively in

the physical characteristics of the property, but flows into the property from the environ­

ing forces.

An understanding and analysis of the current status of a neighborhood is not

sufficient, for a property's stake in the neighborhood does not begin and end with the

present but shares the neighborhood's future. An appraiser must consider and analyze,

the forces currently influencing a neighborhood, determining the probable trend in order

to comprehend the future effect of the neighborhood on the property,

Neighborhood Patterns

The term "neighborhood" defies easy definition, A neighborhood is a segment

of a city, a town, or a community, or, it may be an entire community.

Within a community there is a marked tendency toward the grouping of land

uses. The areas devoted to these varied uses are physical neighborhoods. So a

neighborhood may be defined as a homogeneous grouping of individuals, buildings,

or business enterprises within, or as part of a larger community. Such groupings may

be devoted to residential use, trade and service activities, industrial activities, or cul­

tural and civic activities.

Residential neighborhoods assume many of the characteristics of the individuals

who live in them. Such neighborhoods express the mutual desires of people with

comparable interests, related traditions, and similar social and economic status. Com­

mercial and industrial neighborhoods are areas in which the predominant land use

is devote~ to either activity.

A downtown commercial district can usually be clearly mapped, with its main

streets and transportation lines fanning out to the residential neighborhoods it serves.

String-type store districts may appear along the major arteries, punctuated by more

• The material in this chapter is reproduced from the text of The Apprajul of Real Estate,
published by the American Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission
to reproduce this material.
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intensive groupings at transportation transfer points. A neighborhood or a regional

shopping center is a cluster of retail trade and service establishments supported by a

primary trading area composed of residential neighborhoods.

Industrial neighborhoods once tended to concentrate along waterways or railroads

in ribbon-like fashion. Industrial neighborhoods more recently have been developing

in the form of industrial centers or parks on the peripheries of cities. Related industries

, are likely to group themselves in a geographical area to which they have been attracted

by availability of natural resources, by the availability of trained labor; by interlocking

interests, or by a combination of these.

Neighborhood Boundaries

Neighborhoods may be of varying sizes but they are generally considered to be

homogeneous in some respect. Sometimes neighborhood boundaries may be clearly

defined, as for instance, where there is a sharp change in type of land use or in the

character of the inhabitants or buildings. Sometimes a natural barrier such as a hill

or a man-made barrier such as a wide traffic artery will provide a boundary. The

boundaries of a given property's neighborhood encompass not only the improvements

adjacent to it, but also the background which determines the use and value of the

immediate section. Particularly is this true for a commercial property, Its neighbor­

hood consists not only of the store district, but also of the extent and character of the

trading area in which the stores' customers live.

As the appraiser will view it, then, a neighborhood includes a more or le~s unified

area with somewhat definite boundaries and a fairly homogeneous population in which

the inhabitants have a more than casual community of interests. In such an area the char­

acter of one property affects the character of all others as though they were all cogs in

a machine.

Shifting Nature of Neighborhoods

Neighborhoods are not fixed in character. They are always changing, and they

often work against one another. In any relatively stable city, for example, the rapid

growth of one district could mean the decline of some other competitive district. As

a city grows very large it reaches the point where accessibility to the center is difficult

from the more remote outlying districts. In these instances, the establishment of new

business centers will better serve the needs of such neighborhoods. Thus commercial

subcenters come into being and the city pattern becomes complex. The outlying busi­

ness centers affect the central business district., The newer residential areas affect the old

ones. Generally it may be said that people who can afford to move into the new areas

do so. When I this happens to older areas the new residents are usually of lower

economic status. Or if the neighborhood is so located as to be ripe for conversion
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to a more intensive use, the vacated homes are torn down to jlJd.... C V"J} ! u' ~l'-' •...•...

structures or store buildings.

The growth of the city results in changes in the utility of the parcels of land

and the improvements thereon. In some instances, utility is enhanced; in others,

decreased. Changes in value result.

This, in a general way, is what happens to residential neighborhoods. They

usually grow in desirability for a while after they are established, provided they command

public favor, and are built up Cjuite rapidly. They attain a .peak of desirability, remain

stable for a time, and then deteriorate in Cjuality. Or, another way of stating it is that

there are three stages of neighborhood status-integration, equilibrium, and disintegra­

tion. If city gr""'th and expansion are rapid, neighborhood change is likely to occur

rapidly.

Cities are always changing, and change rather than stability characterizes them.,
Accordingly, study of the value of rear estate involves the study of those factors which

shape and'influence value.
"- , .

Analyzing th~esidential.Neighborh~.'
~. .. .

Starting with a bro'ad ~nderstanding of the problem's nature, the appraiser can

compile, measure, and weigh the relevant factors pertinent to a neighborhood analysis

such as the physical, social, economic, and governmental data. The social, economic,

and governmental motivating forces are used as categories for the purpose of classifica­

tion. To these is added a fourth category ~esignated as physical considerations. These

physical considerations could be termed economic, social, or political geography.

Each of the four categories breaks down into considerations of varied factors:

PHYSICAL CONSIDERATIONS INCLUDE:

'1. Relation to the rest of the city.
2. Street patterns and width of streets.
3. ,Convenience to public transportation.
4. "Quality of and convenience to schools.
5. Quality of and convenience to stores and service establishments.
6. Convenience to parks, recreation areas, and churches.
7. Pattern of land use, shape and size of lots.
8. Visual aspects, geographical and topographical features, and climate.
9. Availability and Cjuality of utilities.

10. Nuisances and hazards such as fog, smoke, smog, industrial nOIses and
vibrations.

SOCIAL CONSIDERATIONS INCLUDE:

1. Homogeneity as to social and economic characteristics.
2., Prestige in terms of social standing.
3. Attitudes toward law and order.
4. Family sizes and age groups.
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ECONOMIC CONSIDERATIONS INCLUDE:

1. Degree of thriftiness and home ownership.
2. Rent and income levels.
3. Vacancy of living units.
4. New construction and vacant land.
S: Attitude of financial institutions.
6. Growth of the neighborhood.
7. Changing use.

GOVERNMENTAL CONSIDERATIONS INCLUDE:

1. Special assessments.
2. Tax burden.
3. Zoning and building codes.

Physical Considerations in Neighborhood Analysis

While it is not always essential to delineate definite boundaries for the neighbor.

hood under analysis, it is highly desirable to have a knowledge of the extent of

homogeneous development radiating in all directions from the property under appraisal.

If the area is of considerable size, the likelihood of adverse effect from undesirable

developments in adjacent neighborhoods becomes less and less as distance from the

outer edges of the neighborhood increases.

Modern city planning provides a street pattern intended to discourage intercity

and interneighborhood traffic from penetrating a residenti~ area. Curvilinear and

deadend streets reduce traffic hazards. Curving streets and wide boulevards usually

make a neighborhood more aesthetically attractive and good street patterns are one

of the factors attracting buyers to a neighborhood. The relationship of the neighbor.

hood's street pattern to main traffic arteries and to the overall local transportation situa·

tion must be conside.red as well !is the physical relation of the neighborhood with

respect to its distance from downtown, from industrial and other employment centers,

'and from major shopping centers.

Transportation Pattern

Time consumed in getting to desired destinations, cost of transportation, and

frequency of service are all important considerations in making comparisons between

vanous areas. It is to be remembered that the modern trend to superhighway and

limited access highway systems is bringing the city and its satellite areas much closer

together. The type of transportation facility which will be most efficient will depend

largely upon the income level of the people being served. It is not enough to note that

,transportation exists; one must inquire into what kind of service is given and relate
I
that to the needs of the people to be served.
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Ade<Juate public transportation to the downtown area and to principal centers of

employment are major considerations in evaluation.

Many people still do not have automobiles so public transportation is important

"to them. On the other hand, traffic congestion and parking problems deter many

people from utilizing their car as transportation to places of employment. Residential

property, located in a section which has slow and infrequent public transportation,

would tend to command lower rentals and prices than property in areas having better
service,

The matter of distance from means of transportation is important only in terms

of the people to be served. F?r two-car families living in an exclusive outlying area

it would usually not be imperative to be located close to public transportation lines;

but they would not want to be so far that transportation for domestic servants would

become a problem. Apartment dwellers, on the other hand, dislike nctise and yet as a

rule they wish to be within five or ten minutes walking distance to a station. To be

too far away, for most of them, is as undesirable as to be too close.

A study of a neighborhood's transportation facilities would consider among other

factors the territory through which users of these facilities must pass. People dislike

walking along poorly lighted streets and through rundown areas. Another factor 'is

the type and adequacy of transportation to schools and other centers of activity.

Generally then, it may be concluded that practically all people, whether they live in

homes or apartments, own two cars or none, are interested in transportation. So
within reason, the closer to good public transportation, the wider is the market for the

subject property.

Balance in Land Use Pattern

Families are attracted to a neighborhood by good schools. Parochial schools

especially will create a demand for homes. Ready access to the elementary schooL

either by walking or by school bus, is more important than the accessibility of high

schools. \

Most people prefer to live within reasonable walking distance of stores and service

establishments. This factor, of course, gets less emphasis in a high.value suburban area

or in a section devoted to country estates where families with two or more cars are the

rule rather than the exception. Despite the wide~pread desire to be near sources of

supplies and services, residential properties bordering on shopping centers or backing

up directly to commercial districts may have less salability because of traffic, noise, or

unsightliness. The rule is that most people want adequate and convenient shopping

but they do not want in adjacent to their homes. And modem shopping centers,

whether they are neighbOrhood or regional, usually afford a sufficiently wide range of

good~and services to benefit the neighborhood, I
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Some of a neighborhood's recreational facilities are commonly associated with

its schools. But it is much in a neighborhood's favor when it also possesses ample, well­

supervised parks, beaches, pools, baseball diamonds, and tennis courts to help keep

children off the streets and out of undesirable haunts. And a neighborhood is improved

from the viewpoint of adults if it provides adequate group activities such as

fraternal organizations and country clubs.

Churches are definitely a benefit. In many instances they create a demand for

property by their members. Cultural institutions such as libraries, colleges, and

universities all tend to serve as beneficial factors in the neighborhood pattern.

The highest efficiency in the use of urban land comes from a perfect balance

between different types of use. Such a balance is struck when the right amount. and

kind of land is used for residential purposes; when the proper areas are zoned for

corrunercial and industrial uses; and when land is correctly allocated to other forms

of use such as parks and playgrounds.

Value is retained when the land use pattern is correct in this sense of ideal

balance between the various uses. Value is reduced when uses are imbalanced. How far

actual practice is from any such ideal balance is quickly brought home by considera­

tion of the topsy-turvy patterns of land use displayed by our cities. Some progress is,

however, being made by city and regional planning commissions now at work promoting

a better understanding of land use principles.

Natural and Manmade Environment

A neighborhood may be well designed and improved, but its desirability is reduced

if it must be approached through unattractive and objectionable districts. First impres­

sions are lasting impressions. Consideration also must be given to the appearance and

the condition of streets, sidewalks, lawns, landscaping, buildings, and vacant lots.

The architectural styles in a neighborhood also have a bearing on its desirability. A

prevalence of a currently popular design is a favorable influence. Good maintenance of

older buildings, prompted by a pride of ownership and occupancy, attests the self-respect

and the character of the residents.

The presence of a lake or river, a bay or swamp, or a hilly area in or contiguous

to a neighborhood may constitute an advantage or disadvantage. Such features may

endow an area with a scenic advantage uncorrunon to other sections. A hill may mean

little in a rugged section but an elevated or a well wooded section in a predominantly

flat area could enhance the value of property so environed. A river subject to frequent

flooding would be disadvantageous, and the value of homes along its banks would

reflect risk from such a hazard.

Topographical conditions can endow a neighborhood with protection against

wind, fog. or flood. Or they can expose it to danger or damage from these same things.
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A geographical feature such as a river, lake, or park, acts as a buffer to protect a resi·

dential district from encroachment by commercial or industrial enterprises. .

The invasion of a residential neighborhood by commercial or industrial usages is

likely to prove a depreciating factor. However, the \'alue of the site occupied by the

new use frequently increases. This increase might partially or even entirely offset the

lessened value of a specific property. But the encroachment of these non-residential uses

can injure the neighborhood as a whole.

Pro'visions for gas, electricity, water, and telephone service are deemed essential

to today's standard of living in municipal areas, as are stonn and sanitary sewers. The

availability and adequacy of these services will condition a neighborhood's desirability.

A deficiency decreases value. If water and sewage facilities must be installed in the

future, the value of land is reduced. ,
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Social Considerations in Neighborhood Analysis

The value levels in a residential neighborhood will be influenced more by the

social characteristics of the people occupying or in prospect of occupying the area

than by any other factor. Therefore, too much importance cannot be attached to the

social data which the appraiser must consider.

No matter how attractive a particular neighborhood may be from every other

angle, it will not possess maximum desirability unless it is occupied by people who

will be happy in one another's company and unless it provides the right setting for the

rearing of children. Above all else, home purchasers want the best advantages they

can afford for their children and this includes desirable neighbors and their children.

Thus a wide tolerance or mutuality is involved in matters of race, religion, income,

cultural standards, and ways of living.

Race and religion are both touchy subjects. The reasons that this is so are not

the appraiser's responsibility. However, he must recognize the fact that values are

likly to change whenever people different from those presently occupying the area
I

advance into and infiltrate a neighborhood. Economic status and degree of assimilation

of the new groups are kindred infiltration problems. The sequence usually begins with

a preliminary period when only a few sales have been made to the new arrivals at or

slightly above the typical market price. The older residents next flood the market

with offerings. This depresses prices, anti a shift in ownerships begins to take place.

Usually prices firm as this transition nears completion, with prices tending to advance

again.

Neighborhoods tend to be composed of people of similar vocational levels.

However, the margin of social difference bet;ween the skilled factory worker, the

. supervisory employee, and the clerical office w'orker has been disappearing in recent

years.
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Facts about age distribution of the residents are weiul in judging the life stage of a

neighborhood. A neighborhood may tend to evolve into a tenant.occupied district

as children mature, marry, and move away. Such a development tends to change the

neighborhood's social structure and is reflected by a change in values,

Economic Considerations in Neighborhood Analysis

The higher the percentage of home ownership in a neighborhood, _the more pride

is visible in the appearance of the properties which compose it, and the more community

responsibility is felt by its citizens. Pertinent statistics regarding the percentage of

home ownership may be available from census data and city directories, or it may take

a spot check to acquire them.

Rental data provide clues to the financial capacity of a neighborhood's occupants.

Their income levels are also revealed by census information, newspaper surveys, and

private studies. Such information indicates the price levels the residents can afford

for the rental or purchase of prop~rty.

Vacancy statistics, frequently compiled by newspaper and other private fact·finding

agencies, help determine the strength of demand and the extent of supply, Such

statistics, broken down block by block, help uncover directional trends of growth.

The existence of vacant lots or of acreage suitable for development may forecast

busy construction activity. It may on the other hand indicate a lack of demand.

Careful study of these factors is helpful in rating the future prestige and desirability
of the area. ,.

Much information which is highly useful may be obtained by checking with

banks, savings and loan associations, and insurance companies about their loan policies

with respect to the area in which the property is located. A good rating results in more

favorable financing terms and consequently higher sales prices.

The neighborhood may be growing; it may be static; or it may be deteriorating.

The population trend can be learned from census studies, particularly when data is

available concerning individual tracts. The trend of population growth is an indication

of the neighborhood's economic health just as it is a clue to the economic health of

the community of which the neighborhood is a part.

Governmental Considerations in Neighborhood Analysis

Tax burdens are sometimes greater in some areas than 10 others. Where these

areas are in the same community, variations in taxes are of course significant in making

comparisons. Sometimes special assessment tax levies in a certain area have become so

_heavy as to have a very serious effect on the marketability of property. The existence

of such liens must not be overlooked. The benefits resulting from special assessments

frequently do not enhance the price obtainable in sales. Notwithstanding, the costs mwt
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be defrayed, usually by a series of payments with interest over a period of years long

after the benefits have been realized.

Sound judgment about neighborhoods or individual properties cannot be made

without adequate data as to public and private restrictions such as those imposed by

zoning and fire ordinances: building, plumbing, and sanitary codes, as well as other

governmental controls. The appraiser is never justified in assuming the absence of such

restrictions.

Summary-The Residential Neighborhood

Among the principal factors which improve value in private dwelling neighbor­

hoods are these:

1. Good schools, churches, and recreation facilities.
2. A homogeneous population with a sense of civic responsibility. '
3. Prestige and visual appeal.
4. Satisfactory transportation facilities and good approaches.
5. Natural topographical and geographical advantages.
6. Good planning and adequate utilities.
7. Conformity in land use and sensible zoning.

It is the appraiser's minimwn task to analyze the neighborhood in accordance with

these advantageous factors. It is likewise his responsibility to ~\'eigh those factors

which depreciate value. These include:

1. A tendency on the part of a neighborhood's present inhabitants to think it is
losing desirability because of an influx of people of a different economic,
social, or cultural status.

2 .. The movement of commercial and industrial uses into the area.
3. Various miscellaneous factors such as lack of zoning protection, increasing taxes,

reduced rental and sales values of surrounding properties, lack of adequate
planning (congestion, mixture of architectural styles, lack of trees), lack
of community pride, and n~sances such as smoke, noise, and traffic.

Analy~ing the Apartment Neighborhood

Apartment districts differ in some degree from single-family residential areas but

are in the main influenced by much the same factors as those which affect private

homes. A residential neighborhood u~ually comprises a geographical area of considerable

extent. In large cities an apartment district usually covers an extensive area, but in the

smaller cities it may be quite limited in size, or not even subject to definition.

The factors and amenities which affect the apartment neighborhood could be

outlined in the same way as for the private dwelling district, but with some change ...

of emphasis. Here the appraiser must obtain the answers to questions such as:

1. Is the district convediently located with reference to places of employment?
2. Is the transportation adequate?
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3. Is there convenient access to shopping centers, churches, theatres, and cultural
institutions?

4. Does the presence or absence of convenient school facilities mean anything so
far as the tenants are concerned?

5. Has the neighborhood a good reputation? Is it free from objectionable social
or cultural conflicts?

6. Does the district provide a residential atmosphere, an attractive appearance, and
adequate protection against unwanted commercial and industrial intrusion?

7. Is the district close to parks, lakes, rivers, or other natural adnntages which
make residence there desirable? Do these natural advantages substitute for the
privacy enjoyed more directly by the home owner?

8. Is there a supply of vacant apartment sites which are likely to be built upon?
Will this enhance the district, or tend to make present accommoJations
obsolete or less desirable? .

9. Is there sufficient parking for tenants and guests?
10. What is the emnomic status of tenants?
11. What is the situation' with regard to vacancies and tenant turnover?

These and other pertinent data form the background for the appraiser's study

of rental housing property. In some cities, statistics are available as to the supply of

apartments, vacancy, and rent levels.. Where statistics are not available, the appraiser

will interview managers, owners, and real estate brokers.

Analyzing the Commercial District

The commercial district and value of its property are influenced by the factors

which affect the desirability of residential property in the geographical area served. So

in appraising a commercial property, the neighborhood consists of the grouping of

stores, plus the trading area which the stores serve.

Depending upon the type of store district, the appraiser will look for the answers

to various questions, although basically he is always trying to size up the competitive

outlook. Nowhere does the principle of change have more application.

In analyzing the commercial district, the appraiser analyzes and emphasizes the

quantity and quality of purchasing power available to the shopping area. This is his

prime consideration.

In general, he will seek answers to questions such as these:

1. Where is the core, the 100% location, in the grouping of stores?
2. What is the direction of visible growth?
3. Are the retailers enterprising? Have they invested heavily In inventory and

leasehold improvements?
4. What land is available for .new stores?
5. What and where is the competition?
6. What is the economic status of the trading area, and In what position in the

life cycle is the tributary residential neighborhood?
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More specifically, as to strung-out local groupings, the appraiser will look into

the zoning situation which governs the supply of competing sites. Reasons for \'acancy

and business failure will be studied. The le\'el of rents will be considered and compared

,,-,ith the rent for stores in new buildings. Certain types of business, such as delicatessens,

repair shops, service establishments, taverns, and service stations will continue to prosper

despite present or prospective competition.

Commercial establishments located at transfer points have been adversely affected

in recent years by the increasing use of the automobile and the resultant decline in use

of public transportation. This does not mean that e\'ery such commercial group is in .

a state of decay. Where surrounded by well-developed apartment neighborhoods,

business may continue to be good. Loss of business by this type of retail area has

been chiefly to modern neighborhood centers with parking.

The neighborhood shopping center, which might typically include 10 to 30 stores

with parking, has been built in great numbers since World War II. The emphasis is

placed on staples, with the success of the center keyed to supermarkets, variety stores,·

and sometimes a branch department store. Depending on size there will be a balance

among the types of merchants to provide for day-to-day needs of the customer. Despite

the emphasis on parking for automobiles, public transportation and a favorable main

street location are important points.

The regional shopping center, self-contained and with large parking lots, number­

ing 40 to 100 stores, is more than just an oversized neighborhood center. The key

tenants are one or more department stores offering a full range of merchandise. There

is a major emphasis on apparel stores. Office tenantry may be included-medical, dental,

and general. Service establishments, particularly banks, are featured. Then, in addition,

are all the other types found in the neighborhood center. The regional center competes

with and invades the trade area of the neighborhood center, as the latter did the retail

cluster at the transfer point center.

Besides the groupings of retail trade, there are some businesses which are more

or less independent of pedestrian traffic and neighborhood support. Automobile

agencies, some service stations, and some service establishments will develop an indi­

.vidual value without benefiting adjacent property.

A study of the history of business districts makes it clear that there is a

constant shifting in a dynamic economy. A business district may expand and encroach

upon land devoted to other uses when the community and hinterland are growing.

An entire business district may almost literally leap to an entirely different location if

it lacks room ~or expansion. A district may shift in one direction to leave that part

of it lying in Ithe opposite direction virtually stranded. Such a shift is usually in

the direction of the better residential sections of the community where the purchasing
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power of the inhabitants is highest. The stranded area will eventually drift into a less

profitable use.

Analyzing the Industrial District

In considering an industrial district the appraiser is concerned with:

1. The manufacturing district itself.
2. The residential areas which proyide the labor.
3. The availability of materials needed by the plants.
4. The facilities for distribution of the finished products.

Estimating values in an industrial district necessitates obtaining data bearing on

the multiplicity of factors pertinent to the above four major categories.

With reference to the district itself, is it an older district composed of multistory

buildings lacking adequate yard and parking space? Or is it a new district that affords

ample room for expansion? Are 'public utility services like electricity, gas, and water

available in ample quantities? Do zoning regulations provide for the type of industrial

uses necessary? Are the inhabitants of the adjacent residential areas apt to object to

inevitable noise, smoke, or vibration? Are the prevailing levels of real estate and

personal property taxes reasonable?

Coming to questions about the labor supply, is there an ample supply of skilled

and trained workers? Is there adequate public transportation for workers in plants in

the district? Is there also available an adequate supply of personnel at the supervisory

and lower management levels? Must cafeteria facilities be provided? Do feminine

employees object to conditions in the district?

In connection with availability of materials, is the district a source of, or at least

well located with reference to, needed raw materials? Is it convenient to suppliers of

component or required parts or materials? Is it adequately served by rail, motor truck,

or waterway facilities for incoming deliveries and for distribution of products manu­

factured in the district? Is the district located to the satisfaction of the customers

it serves?

Conclusion

One of the important terms in dealing with neighborhood analysis is the word

"amenity." It is defined as a condition of agreeable living or a beneficial influence

arising from the location.

Other terms of reference are:

Encroachment-which refers to the displacement of an existing use by another
use (such as the locating of factories in a residential district).
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Infiltratiol1-which is the displacement of the present residents by people of a

lower economic status, and different social and cultural background.

The appraiser is never confronted by a neighborhood which is absolutely static.

Changes may be proceeding at a slow pace, which usually is the case, but they are always

present.
In analyzing neighborhoods whether for private dwellings, apartments, com-

merce, industry, or farming, population growth, economic status, prestige, transportation,

schools, road pattern, employment, business centers, and many other factors are appli­

cable. There is a difference in the emphasis on the applicability of each, depending on

the type of neighborhood being analyzed. The appraiser will recognize and weigh

neighborhood factors, as they change and affect the property which he is appraising.

,
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CHAPTER 26

Site Valuation

WILLIAM D. DAVIS

Appra;Jal Auoc;ateJ,
Kania! Gty, MhJoud

Before inspecting the property to be appraised, it is first necessary to secure

as much pertinent information as possible from the various governmental offices. This

process commences with an examination of the last deed of record, reciting the

corcect legal description, the exact manner in which the title is held, the consideration

(if any is shown), and any reservations or deed restrictions that may be disclosed.

Copies of any leases, private agreements, notices of condemnation, or tax liens that

may appear of record can be secured from the office of the recorder of deeds.

In addition to this record information, the annual taxes and assessed valuation

must be secured from the offices of the tax collector and the tax assessor for the last

three or four years to show the trend of taxes and assessments. The public land use

restrictions must be obtained from the office of the zoning board, as well as building

code requirements from the office of the building inspector, pertinent traffic informa­
tion from the office of traffic control, and sanitary regulations from the health depart­

ment.

The office of the recorder of deeds is the most accurate source of information

concerning other sales of property in the neighborhood of the subject property that

may be similar to the subject and may be persuasive in indicating its fair market

value. The essential information, on these other sales, consisting of the name of

the seller, the name of the buyer, the type of instrument, the date of the deed,

the date \ of acknowledgement, the book and page of recording, the amount of

revenue stamps affixed, the consideration shown, the legal description of the property

conveyed, and the reservations or deed restrictions, must be abstracted from the

records in the office of the recorder of deeds. A typical index sale sheet that very

well serves this purpose is shown on the following page. These other sales of proper­

ties are later inspected and described, the terms and. circumstances of the sales are

confirmed and the transactions analyzed.

Inspecting the Property

The foundation of good appraISIng is a careful inspection of the property to bel

valued. The actual method of making the inspection and the features that should

be given particular attention naturally vary with different types of property.
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Location

County _

Legal Description _

I
I
I
I'
!/

Seller

Buyer

TO

INDEX NO. _

Type of Instrument.... _

Dated _

Acknowledged

Recorded In Book...- Page__

Revenue Stamps _

Cons. Indicated $ _

Cons. Shown $, _

Area _

Cons. Paid was $, or $, per _

as confirmed by _ to

_______________ on at..... AM/PM

The property was inspected by on'-- _

Land _

Improvements

Assessed Valuation: _____________ Taxes: _

,

Outstanding Leases or Easements: _

___________________ Zoning: _

Analysis of Sale (over)
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When inspecting a rural property,. the first step is to go to the office of the

Agricultural Stabilization and Conservation Committee serving the county in which

the property is located, and secure from them the necessary information so that it will

be possible to order an aerial photograph showing not only the property being appraised

but also similar properties that may be persuasive in estimating the fair market value

of the subject property. The aerial photograph should then be ordered from the proper

suppl~ing office. The information as to where they may be ordered and the blanks

for ordering them may be obtained at the Agricultural Stabilization and Conservation

Committee Office. The crop allotments may also be obtained from this office with the

permission of the farm owner.

If sufficient time .is not available to wait for the arrival of the aerial photographs,

it then becomes necessary for the appraiser to make a tracing of the property from

the aerial photograph maintained in the Agricultural Stabilization and Conservation

Committee Office. Permission is usually given to make such a tracing, providing the

appraiser is familiar with the proper method of using light tracing paper and of

tracing from the aerial photograph in such a way that it is not damaged. This

tracing must be so carefully made that it is possible to planimeter the fields and other

areas from it, or if the property lines and boundaries cannot be accurately determined

from the photograph, then the appraiser must make a plat of the subject property

from the deed description. A standard coding may be used on the tracing to show many

of the features that are shown on the photograph. A method of coding that is

frequently acceptable is one similar to the following:

Cultivated Red Dirt Road
Meadow Yellow Railroad
Pasture Green Gravel Road GRAVEL

Bottom ...... Highway HCOH NO,......
Rocky v v v v House t::.
Timber T Barn lBl
Orchard +++ Other Buildings 0

Well 0 Rock Fence yV\oYV\-
Cistern 0 Barb Wire Fence 111111

Spring 0 Woven Wire Fence
Pond • Unfenced Field ----
Stream Hedge XXXXX
Draw Brush «««((
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With the aerial tracing or aerial photograph in hand, it is then desirable for

the appraiser to walk over the entire property. Using a soft lead pencil, he should nott

upon the aerial photograph or upon the tracing, by appropriate coding, any deviations

from the photograph or the tracing. The type and the character of the soil, the

field boundaries, the type of fencing, and the land use of each field area should be

appropriately indicated and coded. The location and type of each water supply should

be transposed to the photograph or the drawing, along with the direction and type

of drainage, irrigation or erosion. TIle slope of the land must be noted, ~ith particular

reference to its influence upon the utility of the property. The location and type of

roads that run adjacent to and through the property is, likewise, important information

that should appear upon the aerial photograph or the tracing. The type of com­

munity services,. including any zoning that applies to such a property, may also be

properly noted on the aerial photograph or the tracing of the aerial photograph.

In connection with the inspection of a rural property, the appraiser should contact

the local office of the Soil Conservation Service to study. that agency's classification

of the soils on the property being appraised. If they have classified the soils, the ap­

praiser should check the classifications that have been made and satisfy himself as to

their accuracy and the location of the boundaries of each soil class. If the soils on the

farm have not been classified, the appraiser must examine the property carefully,

making the necessary soil borings with a soil auger and identifying and classifying

the soils either as to class or as to series and type. In either case, the classification must

be so carefully done that it is possible to planimeter accurately the acreage of each

soil class or soil type.

When the appraiser is charged with the appraisal of a rurban property (property·

immediately adjacent to a major city that is in an agricultural use or a country estate

use and is not yet ready for a residential or commercial use) he follows a somewhat

different procedure in making the inspection. Such properties are generally of sufficient

size that it is desirable either to secure an aerial photograph of the property and of

similar properties that may be useful in estimating its market value, or to make a

tracing of the aerial photograph. If the property is so small that an aerial tracing or

an aerial photograph is not useful, it is desirable for the appraiser to make a tracing

from the plat book showing the dimensions of the property, its boundaries and its

relationship to the road and to local landmarks. It is extremely important that the

community services available to the property, including zoning, should be noted on

either the aerial photograph or the tracing, together with any differences that appear

upon the subject property but do not appear on the photograph or the tracing.

In the inspection of an urban property, it is likewise desirable to have a drawing

. made from the plat book showing the dimensions and the character of the property.

It is important that the city services available to the property be noted on the plat.
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These services include the character and width of the streets, the location and type

. of public transportation, the location of stores, schools and churches, the location

and size of water mains, the location and size of gas mains, the electrical service and
the zoning.

With such a plat in hand, the appraiser can then inspect the property carefully.

He should note upon the plat any deviations that he finds between the property

and the plat which he has prepared. Particular consideration must be given to the

topography of the property as it relates to its utility.

After carefully inspecting the land, consideration can be given to its highest and

best use. The use estimated must be in accordance with the uses permitted by any

restrictions that run with the land and with the zoning regulations. If it can be

clearly demonstrated that buyers and sellers of properties similar ,to the subject

property anticipate that they can be zoned for a higher use as indicated by the

prices at which they transfer such properties and then later actually secure zoning

changes for them permitting such use, then such a use may well be estimated as the

highest and best for the subject property, providing all of the facts are shown In

the report.

Measuring the Real Estate Market

Before it is possible to value the land, it is, of course, first necessary to adequately

measure the current real estate market. This can be done only by a careful study of

sales of similar properties. Thus, the appraiser must select sales that are most similar

to the property under appraisement and are nearest to the date to which the value

estimate pertains. After each sale has been confirmed as to price and circumstances of

sale it must then be carefully inspected and analyzed.

In rural properties, the comparable sales should be analyzed for both the total and

the per ~cre contribution of the improvements; for the total and the per acre contribution

of the la'nd as though unimproved; and for the per acre contribution by land use and

by land type for each class of land found on the property. This is a difficult and

painstaking task and requires a thorough knowledge of agriculture as well as of sound

rural appraisal procedures. When the analysis is complete, it will demonstrate clearly

the per acre amount contributed generally by buiidings in the community, the price per

acre paid for the various classes of land generally in the community, and the features

that are generally most sought after by the buyers of land in the community in which

the property being appraised is located.

In analyzing sales of rurban property, it is nec,essary to analyze the contribution

of the· improvements because the appraiser is concerned with both the total improve­

ment contribution and the contribution per unit of land. This may be on a per square
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foot basis in some types of !Urban property, however, III most !Urban properties it

is on a per acre basis.

In estimating the contribution of the improvements, the first step is to make

a careful inspection of the property and a careful analysis of the contribution that the

improvements actually make. This is done by estimating the reproduction cost new less

the observed accrued depreciation of all kinds and companng that contribution with

improvements on similar properties.

Another method is to use the building/land ratio indicated by the assessment

records. If the assessment records' are carefully prepared, it is possible that this rela­

tionship may be generally helpful in estimating the contribution of the improvements.

When the estimated contribution of the improvements is deducted from the

total consideration, the remaining value is considered to be the contribution of the

land. This is usually reduced to a convenient unit of land measurement that can be

compared with sales of similar land units in the community.

When analyzing sales, it is possible to be satisfied that the analysis is in accordance

with the market only when it is clearly demonstrated that buyers are generally paying

about the same price for the same features on the various properties sold. This is the

ultimate manner in which the accuracy of the analysis is judged.

When estimating the value of the land, it is always desirable to have available

sales of unimproved land. These sales can be compared directly to the land being

appraised. However, they must be analyzed for their various soil types and land use if

the property is a rural property. If the property is a !Urban property or an urban

property, consideration must be given to the importance of location and to its effect

upon the property. Since these properties do not have improvements, they are a much

more dependable guide to the value of the unimproved land on the property being

appraised because they are not so affected by estimated improvement contributions.

However, since there are rarely enough unimproved' sales to dependably estimate the

fair market value of the property being appraisd, it is necessary to rely upon analyzed

sales of improved property as an indication of the land value of the property being

appraised.

In determining the value of land on a subject property by the use of comparable

sales, it is necessary to utilize the per acre value of each class of land on the comparable

properties as the basis for the value contribution of the same type of land on the

subject property. Thus, "like" land on the sale property is compared with "like"

land on the subject property. Since the sale was made at or near the date to which the

value estimate pertains and is a property similar to the property being appraised, the

'price paid by buyers for that particular type of land is persuasive evidence of the fair

market value of that same particular type of land on the property being appraised.
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In utilizing this approach, it is essential to explain fully and carefully how the

market value of each class of land on the sale property indicates the fair market value of

that class of land on the subject property. This means that the appraiser must point out the

similarities and dissimilarities in location, quality, topography, fertility, and other features

that the sale property has in comparison to the subject property. He must explain why,

in spite of these similarities or dissimilarities, the value indicated is less, the same,

or higher than that paid by the purchaser of the sale property. This can be done

only after a careful study of both the sale and the subject property, and after a

careful analysis of how each transaction tends to indicate the value of the property being

appraised.

The per acre value contributed by each class of land on the property being

appraised is then multiplied by the acreage of that land class to arrive at the total,
value contributed by the land class. The sum of the value contributed by all of the

land classes is the total value contributed by the land. This estimate is then usually

reduced to an average per acre basis so that it may be tested against the per acre

sale price of whole unimproved properties as a further guide.

In appraising rurban properties, it is desirable to utilize the unit land niue,

indicated by the comparable sales, in estimating the value contributed by the land.

Since the type of neighborhood, the location, the services available to the property, and

the general appearance of the property are quite important in the valuation of rurban

property, it is essential that the apP,raiser dearly describe the similarities and the

dissimilarities between the sale and the subject properties. From a thorough and

complete discussion of the similarities and dissimilarities, he can explain why the unit

value on the sale property indicates the same value, a lower value, or a higher value for

the property under appraisement. Then the adjusted unit value multiplied by the

number of units on the property being appraised indicates the total land value of the

rurban property being appraised.

In urban properties, the unit of land value for comparison is generally either

per square foot of land area or per front foot on a major street. When the sale is

analyzed by these units of comparison, the unit figure may then be applied directly

to the property being appraised. Here again, the appraiser must be quite careful to

point out the similarities and the dissimilarities of each sale with the property being

appraised. The similarities and dissimilarities should cover such important features as

location, utilities, services, traffic, zoning, land character, and other important features

that are relied upon by buyers and sellers. In each case the appraiser must explain,

carefully and fully, how each sale, leads him to the conclusion reached on the property

beil)g appraised. This can only be done by a careful examination and explanation

of all of these features. When the unit sale price is multiplied by the number of
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units on the property being appraised, then the total value IS indicated for the land

on the property being appraised.

The valuation of the land .requires that the appraIser explain in specific detail

exactly how a particular sale led him to the value indicated for the site. An example

of how a competent appraiser may explain this indication in an urban appraisal is

as follows:

Sale No. 17, Cook to Phillips is the sale, this year, of a 50,000 square

foot, industrial-zoned site with 100 feet of frontage on the south side of

"Q" Street, for $50,000.00 to a national distributor, for a distribution ware­

house. The sale property has a railroad spur the full depth of the property,

combination sewer, and adequate gas, water and electricity. "Q" Street IS

paved and has curb, gutter and sidewalk.

The subject property is 200 feet west on the south side of "Q" Street.

It has adequate gas, water and electricity and the same kind of street and

sidewalk as the sale property. However, it does not have a railroad spur or

a combination sewer. To provide a railroad spur similar to the spur on the

sale property will require 500 feet of track at $12.00 per foot or a total

of .$6,000.00. This will be an expense that a purchaser will expect to pay.

In order to have the services of a sanitary sewer, it will be necessary to

reimburse ~he sewer district at the rate of $15.00 per linear foot for running

the sanitary sewer from the center of the south line of Sale No. 17 to the

center of the south line of the subject property. This is a distance of 300 feet

and involves a cost of $4,500.00. The subject property is the same size as the

sale property.

It is the considered judgment of the appraiser that a prudent prospec­

tive purchaser will anticipate an expenditure of $10,500.00 in order to

make the subject lot as desirable as the sale lot. However, arranging for

work of this type involves a considerable amount of supervision and risk

so that the cost might be higher than the estimate. Further, such a purchaser

will probably have this additional cost invested some time before a sale can

be made.

Considering these facts, it is the judgment of the appraiser that this sale

at $50,000.00 indicates a value of $35,000.00 for the subject property because

the subject property requires a substantial expenditure for a railroad spur and

for a combination sewer. Further, the purchaser of such a property will

anticipate that supervision, risk and delay are involved in such an under­

taking and will reffect this in the price he will be willing to pay.
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CHAPTER 27

The Cost Approach

WILLIAM D. DAVIS

AppraiJaJ Auociatel,

Kamal City, Miuouri

The cost approach consists of estimating the fair market value of the land as,
though bare and subject to improvement and then adding to this value the depreciated

reproduction cost new of the improvements that are upon it. Thus, the value indicated

by the cost approach is the fair market value of the land plus the depreciated reproduc­

tion cost new of the improvements.

The fair market value of the land as though bare and subject to improveme'nt

is estimated in the manner discussed in chapter 26, "Site Valuation." The depreciated

reproduction cost new of the improvements is the appraiser's estimate of the amount

by which they enhance the fair market value of the land to which they are attached.

The total amount of the contribution of these improvements to the fair market value

of the entire property is limited to the difference between the fair market value

of the land, bare and subject to improvement, and the fair market value of the

entire property as it is improved. Thus, the depreciated reproduction cost new of

the improvements is the amount by which they enhance the fair market value of the

land, bare and subject to improvement.

Inspecting the' Improvements
i

The first step toward estimating the reproduction cost new o~ the improvements

is to carefully inspect them. Experience has demonstrated the wisdom of following an

orderly procedure in the inspection of each of the improvements. This procedure usually

consists of, first, photographing and measuring the exterior of each of the improvements,

with the second step being the description of the exterior of each of these improvements.

Measurements of the improvements should be made in feet and tenths so that the

mechanics of calculating the square foot area or ,the cubic foot content is simplified.

When writing the description of the ext/:rior of the building it is desirable to describe,

first, the founda;tion, then the walls, and then the roof from each elevation; in order.

It'is also Hesirable to follow an orderly procedure in describing the interior of

the building. The best procedure is to describe one room at a time, usually starting
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with the basement and then proceeding to the upper floors. When entering each room,

note first its use, then its dimensions, floor, walls, ceiling, and fixtures. When this

orderly procedure has been followed, all of the important features of each room are

certain to have been inspected and reported.

At the conclusion of the inspection, calculate the single floor area, the total

floor area, and the cubic content. The square foot floor area is the multiplication

of the length by the width of the outside measurements of the building for each

floor and adding the results for each floor together to get the total for the building.

To calculate the cubic content of the building, take the outside measurements and

multiply width by depth by mean height. This gives the number of cubic feet of

space in the building. The mean height is measured from the basement floor to the

mean height of the roof. The mean height of a gable roof is one-half the distance

from the top of the ceiling joists to the roof; and the mean height of a hip roof is

one-third of this same distance. If the building does not have a basement, the

'method of cubing is the same except that the height is measured from one foot

below the top of the first floor or from grade whichever is lower. The net usable floor

area or the net rentable floor area is the sum of the interior measurements of the

individual rooms that are available for a tenant's use. (The Building Owners and

Managers Association in many major cities have prescribed a method of computing

the. net rentable area that should be relied upon in appraising office buildings In

those cities.)

After carefully inspecting, measuring and describing each building, it is necessary

to estimate its reproduction cost new. Reproduclion COJI /lew is the present cost of repro­

ducing the improvement with one of exactly or highly Jimilar material. There are three

generally recognized methods of estimating reproduction cost new. They are the

quantity survey method, the unit-cost-in-place method, and the square foot and cubic

foot method.

Quantity Survey Method

The quantity survey method is the method of cost estimation generally used by

contractors. It consists of estimating the quantity of materials needed, the labor

required, and the indirect costs, overhead and profit required by an owner and

his contractor to construct the building. It is, in all probability, the most accurate and

provable method of cost estimating because it gives the cost of each step in detail.

However, it is a very laborious and time-consuming method.

In addition to the cost of materials and labor, it is necessary to include all of the

indirect costs of construction. These indirect costs include: Permits; insurance, taxes,

water, electricity, gas, and interest during construction; job supervision; architect's and

engineer's fees; contractor's overhead, and charge for risk and profit; title examination;
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legal fees; surveys; recording fees; and administrative expense during construction.

The total of all these estimates is the reproduction cost new calculated by the quantity

survey method.

Unit-in-Place Method

The unit-in-place method of estimating the reproduction cost new of a structure

consists of estimating the installed prices for the various materials employing units

convenient to use, rather than computing the exact totals of the individual component

items. To these costs must be added the owner's indirect costs which are the

architect's engineering, and recording fees, survey, permits, electric service, legal and

financing expense, interest during construction, insurance, social security, title expense,

taxes during construction, and general supervision. Overhead and profit Jar the general

contractor must also be included in this calculation.

In using the unit-in-place method, the first step is to estimate the quantity of

materials that are required to construct the building. The quantities estimated consist of

instaIled units such as the cubic yards of excavation, foundation, and concrete needed,.

the board feet of framing and finished lumber, the squares of roofing, the square

feet of interior and exterior wall surfacing, the square feet of floor surfacing, the

pounds of steel in the framing, the bricks and concrete blocks, the doors and

windows, the plumbing fixtures, the heating and air conditioning units, the electrical

fixtures, and the number and type of other items that are requi.red for the construction

of the building. All of these installed quantities may be estimated from the plans and

specifications or from a direct inspection of the building.

The appraiser then secures from contractors who are active in the construction

field, the present unit cost in place of each of the construction components required.

These costs are then multiplied by the units required to arrive at an estimate of the

total reproduction cost new exclusive of indirect costs. The indirect costs are then

added to ~e cost of the various components. Thus, the total estimate of the reproduc-
\

tion cost new by the unit-in-place method is the sum of the unit cost in place estimates

for each construction component plus all of the indirect costs.

Square Foot and Cubic Foot Method

The square foot and cubic foot method of estimating reproduction cost new is the

application of a carefully estimated unit cost per square foot or per cubic foot to the

number of square feet or cubic feet in the building. The square foot or cubic foot

unit cost used is considered to be accurate only when it is derived from the recent

construction of very similar buildings and includes all of the construction costs. Certain

ihdustry. cost services may be used for these estimations, however, great care must be

. exercised to adjust them to local conditions.
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The most accurate method of arriving at the unit cost in a particular community

IS to secure the actual price of constructing a building similar to the subject building.

This actual cost must, in fact, be the total for the building and must include the

cost of all the construction Components in place and all of the indirect costs. Then

the newly constructed building must be measured in the manner described earlier in

this chapter to arrive at the total floor area and the total cubic content. This floor area

or cubic content is divided into the total actual cost of the building to arrive at the

cost per square foot of Boor area or the cost per cubic foot of content. Then, these

costs are applied to the square foot area or the cubic foot content of the subject

building to arrive at a reasonably dependable estimate of the reproduction cost new.

Depreciation

After estimating the reproduction cost new, it then is necessary to estimate the

observed accrued depreciation of the various structures. The accrued depreciation is

the difference between the value contributed by the buildings and the cost of reproducing

them new on the same date. Perhaps a more complete definition is that the total

amount of the accrued depreciation from all causes is the difference between the present

reproduction cost new of the structure and the amount of money by which it enhances

the fair market value of the land upon which it is located. Thus, the total amount of

the accrued depreciation is clearly demonstrated by actual transactions between buyers

and sellers in the current real estate market.

Three types of observed accrued depreciation are generally considered. They are

deterioration, functional obsolescence and economic obsolescence. Deterioration is

generally considered as rehabilitation, curable deterioration and incurable deterioration.

Functional obsolescence is generally considered to be partly curable and partly incurable.

Economic obsolescence is considered to be incurable.

Deterioration is the loss in value due to age, wear and tear, the action of the

elements, etc. Rehabilitation includes the repairs that would typically be made im­

mediately. Curable deterioration is the loss in value of the various building items

which are in part worn out and which are customarily repaired or replaced but are not

immediately due for replacement. Incurable deterioration is the loss in value of the

remaining parts of the building due to age, wear and tear, etc.

Functiol1al obsolescence is the loss in value suffered by the building due to its

inability to perform satisfactorily the functions for which it was designed.

Economic obsolescence is loss in value due to changes external to the property,

. such as neighborhood infiltrations of inharmonious people or property uses, legislation

and the like. This loss in value is generally considered to be incurable.
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Capitalized income method - The capitalized income method of estimating

accrued depreciation is the difference between the value actually contributed by the

building as is indicated by its net income after recapture and its reproduction cost new.,
In using this method, the value contributed by the building is estimated by the use

of the building residual technique (which will be discussed in chapter 28) and is

then deducted from the reproduction cost new of the building to arrive at the estimate

of total accrued depreciation.

Market method - The market method of measuring accrued depreciation is

based upon a study of sales of similar properties. In using this method, the value

contributed by the building is actually estimated from sales of similar properties with

buildings having a similar amount of depreciation. This contribution is then deducted

from the estimated reproduction cost new, a~d the difference is considered to be the

total amount of the accrued depreciation. .-.~ .,

Straight line method - The straight line method of estimating accrued deprecia­

tion is the' application of an estimated annual percentage loss of value to the

estimated reproduction cost new, In using this method, the appraiser, first estimates

the effective age of the building. This effective age is estimated by a careful inspection

of the property and may be defined as the age of the subject building as indicated by

the age of a similar and typical property of equivalent usefulness, condition, and

future life expectancy. Its chronological age may be much greater or may be much

less. For example, if its chronological age is 30 years, and it has been so well

designed and maintained that it has an effective age of only 20 years when compared

with a similar and typical property of equivalent u~efulness, condition, and life

expectancy, the appraiser estimates the effective age to be 20 years. This estimate of

effective age is then added to the estimate of "remaining economic life" to arrive at

an estimate of total economic life. Remaining economic life is the period O\'er which

a prudent investor would expect to recapture his investment. in the wasting asset.

Then, the effective age divided by the total economic life is the total amount of the

_' accroed depreciation of all kinds. Thus, if the effective age is estimated as 10 years

and the remaining economic life is estimated as 30 years, the total economic life .is
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Estimating Accrued Depreciation

There are Jive generally. recognized methods of .estimating accrued depreciation. .

They are:

(1) The capitalized income. method,

(2) The market method,

(3) The straight line method, (age-life depreciation),

(4) The engineering method, (observed depreciation),

(5) The breakdown method, (observed depreciation).
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, d 40 Th f d d " . 10 10estimate as years. ere ore, accrue epreclatlOn IS --- = - = .25 or ~5%.
10+30 40

The proportion of the building remaining "good" is estimated to be .75 or 750/0. I
Engintering method - In the engineering method of estimating accrued depre­

ciation, the appraiser relies entirely upon the observed condition of the building. He

estimates the total loss in value of each of the component parts of the structure based

upon a careful examination of them. He then applies this estimate of accrued deprecia­

tion of each of the component parts to the estimated reproduction cost new of each

component part. The total of the accrued depreciation estimated by this method is'

then compared to the estimated reprod?ction cost new to arrive at the weighted average

observed accrued depreciation. This, esti~ated loss in value is then applied to the

architectural and engineering fees and to the profit and overhead charges required by .

the contractor. The total sum of these individual estimates of observed accrued depre­

ciation, becomes the total amount of the observed accrued, depreciation and is deducted

from the estimated reproduction cost new to arrive at the appraiser's estimate of

depreciated reproduction cost new.

Breakdown method - The brea!cdown method of estimating accrued deprecia­

tion is considered by most professional appraisers to be the preferred method. This

method is a comp~ete treatment of all forms of observed depreciation. It involves the

following steps:

a. An estimate of rehabilitation cost

b. An estimate of deterioration curable

c. An estimate ~ deterioration incurable

-d. An e.timate of curable functional 0b,ol..cence

e. An estimate of incurable functional obsolescence

f. An estimate of economic obsolescence

, t

c. The third component factor is the estimate of arrrueddet"io}ation incurable.

This treats of the basic structure or the balance of the building that is not customarily

a. The nest estimate is the (luI 0/ r,h.biliwiolf of the various items ",hich

require immediate repairs. These may be a new roof, some new ~iding, or soine

repain to the air conditioning equipment. It is quite possible that the estimate of

the cost to cure may be' greater than the reproduction eost of the item u a part ,of a new

structure. This is quite normal because the cost of repairing is frequently greater

than the cost of the particular item in a newstructure.' I

b. The second step is the "timat, of ilccru,d d,t"ioralion curable. This treats

of the various items which are in pa~t worn ou~ and ate cus~omati1y repaired or

replaced but are not immediately due for replacement. The estimated amount of

curable deterioration is the sum of the lump sum estimates in dollars of the cost to

cure each item.
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maintained.or repaired because it is normally difficult to reach for ordinary maintenance.

The total amount of the accrued deterioration incurable is estimated by a careful

analysis of the relationship between the chronological age' divided by the sum of

.the chronological age plus the estimated remaining economic life of the building.

For example, i~ the reproduction cost new.of the building is $30,000.00 and the basic

structure is estimated to be. 60 percent of iu total reproduction cost new, then the

.. basic structure is estimated to have a reproducion cost new of $18,000.00. The building

is estimated to have a chronological age of 20 years and a remaining economic life
." 20 20.of '30 years, Thus, the accrued deterioration incurable is estimated to be --- = -

. . . 20+30 50
. = .40 or 4b%. Applying this estimate to the basic structure indicates a total deteriora­

tion incurable of $18,060.00 x .40 = $7,200.00.

d. The f~urth estimate is the "mount of f"n,tional oblol'!"n" (urabl,. The

curable funchonal obsolescence is measured by the estimated cost to cure those functional

deficienCIes that can typically be cured economically. Such work is generally considered

asmodemization, and the loss in value is estimated to be the cost to cure. Under 'j

.' certain circumstances, it may actually be remodeling. In any case,. the. measure of' the ..'!\
. . . 1055 in value is the cost to Cure if it is typically"Cured ~o'homic~lI.J\:·,lI!11·fl ~:.l·f" ~: .\:\' ,'.
• .; 'j;' 1.1 '1}, '.'ll~l·ir·J,I~1 .'t"'J,i",-ti~ t~llfi,j'l ~lt~"!' 1 hIJlr~~ .i'l'< III .t.,
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, .....''''f,t "~'";\'''''!Jlltl·.;l''' ......:~.. '., :"':: i'.\·~T FQr.i~ple; .if the ,rental,,?,pkally'·.,'r·eceived 'from a functionally desirable
1I,If i;~~t+Xf~ti1f~''f~lqJi!'~~1~i~,f:'1~!'~'lj:~':a~1! .: .. r;:,ll,,'· ... I..L,.. , l .. ', ; ...j'~ ; . I·;. '. . ,
• --.'"." .. '.' ' .'. . i...., !.I' 'ii.i.: ~. ;,1> +. ';If~t~ building, irs:~ld.oo. pet' mq~t~i .~' ~~~, ~~,~lt.aJ r~ceived fo~ the subject buiJping is

.:: .•, .•~~.".~~•. , :' ".:';,.: :;, ! ;;~';'J':;, ~i; ;., ::: .".,; '., .. ~ :.:~ ~115.0p ~e~ .. r.n.0it,lt~ .~~1r)~~t~~ln~: f~r,; ~.~~e,~l?~af;,~N Iun?:I~~~,~ .obsolescence curable
"U; '·",l'.,' II ,jil'4iltJ.Il.,ijl·, '::.' i·11 ,,' I ',and economlt ,Obsolescence ith~tb:(he:,·esti!.!i.t~J.ntHttP,1f's$'·'lSI·$10.QO· ner ,'OlQR-tIt., "'j-'1,'.,:' tl' :~J, "'R '.t t t. I ,. 11.,. ,~~ 'I':; '·f'·,.! : I" ; .. '... ,~,.!, ,,~I:"I' ,..,: t h !";, f"~', .... , 1"1; 'J,/!'f. ~{l/~i;"'~'fl','f~ I, l' ,~" .~ ~:':";i ~ ~t ,I ~~·"d.i:"~ ;' ~, 1·· ; 1"' "'~,1'l.ff:r·\ ~, i ..:(f,.,,~; '. i~~\~~"~
.... ", .,' ,., ;A~;:q; \.;: ':"i,~ '!':j~houl~!~~ Igros~,m~n~l.iep~~(~U#jp.Il~t.£~ri~'i~Jh~: tnarK~t·tbe. qO,,~~en·l·~(lo~,::·,.:{.~~J;[.

, , " ( ".' . 'f, "I" II.) "., "'f1 . '/ ,I, .. , ", I , /,. \t,'" -t ~ I \ " .,' \0' , .: ). ..., ,.
•. .' in value ·due.to;·flf.qcti6~~r.<?~~I~~erif~,.ii:J~~~~I,e':,~s1ftimated .to! be$~O.Q~; Xc .130,.' .<~~

~ $1,300.00. ~;!r ":'.... 1 I' '.' ,.' .~·.t~;.J~li;~I\"::~,ld ! ~'.l",;i,i·. U"j::i~":1:1P .~~~{,.:~~~1t'J~ ~~, .;'t<;r"
• • ' • 1 .' of' I. ,~P",\,P; '('t I'. ~",'" "~i'~i't-1a;

In some cases functional obsolescence incurable may be caused by an over...dequacy...... 'i·f( ,~.
of construction. In many of the older buildings, excess foundations were constructed ..·· . ,." .

1

anticipating the adding of additional floors at a later date. Economic conditions have

•
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never permitted the addition of the extra floors and there are no indications that they

will be added in the foreseeable future. The amount of loss in value due to this

over-adequacy of construction is estimated by the deduction of the estimated reproduction

cost new of that over-adequacy less accrued deterioration. The estimated reproduction

cost new less accrued deterioration of this over-adequacy in construction is then con·

sidered as a part of the loss in value due to incurable functional obsolescence.

f. Since economic obJO/eJCt11ce is almost always incurable, it is generally measured

by the amount of the rental loss. In measuring the amount of the rental loss, the

appraiser considers a building of a similar nature that is located in an area that is

desirable. He then finds the rental that this building commands, and compares the

rental of the economically desirable building with the typical rental for the building

under appraisement. Th~s rental loss is then capitalized by the gross multiplier found

to be typical for the p4"operty in the market in which it is located to arrive at the

total amount of the loss in value due to the accrued economic obsolescence.

For example, if the rental typically received from a building with similar

incurable functional deficiencies and similar deterioration but located in an economically

desirable area is $115.00 per month and the actual rental paid for the subject building

without any adjustment is $100.00 per month, then the loss in rental income due to

economic obsolescence is estimated to be $15.00 per month. Should the gross monthly

rental multiplier found in the market be 130, then the loss in value due to functional

obsolescence incurable is estimated to be $D.OO x 130 = $1,9'0.00 or $2,000.00.

The estimated loss in value 'due to each type of accrued depreciation is then

deducted from the value remaining after the previous deductions to indicate the

contribution of the building to the value of the entire property. For example:

ESTIMATED REPRODUCTION COST NEW OF BUILDING

Estimated rehabilitation-new roof

Deterioration curable-estimated cost to cure

$1,000

29,000

1,500

$30,000

27,500

Deterioration incurable-40 percent of basic structure
of $18,000 . 7,200

20,300

500

19,800

1,300Functional obsolescence incurable

Functional obsolescence curable-estimated cost to cure -
--.,.--~

Economic obsolescence .....................,.....
I

18,500

2,000

16,500

DEPRECIATED REPRODUCTION COST NEW
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The total value, therefore, indicated by the cost approach is the sum total of the

depreciated reproduction cost new of the improvements and the fair market value of

the land bare and subject to improvement. It is generally considered as the upper

limit of the fair market value estimate because the estimate is arrived at by adding

together the value contributed by each of the various parts. Even though the value of

the land is tied 'as closely as possible to the fair market value of similarly unimproved

land as indicated by open market transactions, and even though the total amount of the

value contributed by the improvements is tied as closely as possible to the indicated

contribution of improvements on similar properties recently sold, there is always the

possibility that the total amount of the accrued depreciation that has affected the

improvements is not accurately measured, with the result that the total of the value

indicated by the cost approach may be somewhat above the final correlated estimate of,
fair market value.
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CHAPTER 28

The Earnings Approach

WILLIAM D. DAVIS

Appraisal Associates,

Kamas City, Missouri

In the earnings approach the anticipated net income is processed to indicate the

capital amount of the investment which would produce this net income. The net

income estimate must be derived from a careful estimate of typical income and

expenses as they apply to the property under appraisement. .The recapture rate applied

to the improvements must be directly related to the period of time that prudent

purchasers in the real estate market are willing to leave their money invested in

improvements of a similar nature. The interest rate at which the net income is

processed must be estimated from the sales of similar properties in the market that

reflect the attitude of buyers and sellers as of the date the appraisal is made.

Rural Property

In estimating the typical gross income of rural property, the first problem is to

estimate the typical cropping pattern. This cropping pattern is best indicated by a

study of the land use in the neighborhood in which the property is located. What is

actually done with the property under appraisement is persuasive, but the appraiser must

also consider the cropping pattern generally found in the neighborhood; taking into

account the. crop allotments, the soil type and quality, the general layout of the property,

and all other features that would be considered by a typical purchaser. The cropping

pattern used in the final estimate of the property being appraised must be directly

related to the physical layout of the property, to the soil types that are on the

property, and to the land capability classifications of the property.

Typical yields on a rural property are most persuasively indicated by a study of

yields that are typical in the neighborhood. Actual yields of the past several years on

the property being appraised are quite helpful; however, consideration must be given to

the fact that they may be above or below what would be typical for the property because

of the efficiency or lack of efficiency of the current management. Therefore, the yield

-estimated for the subject property must be tested by comparison with similar properties

in the neighborhood. It is desirable also to examine them in relation to long-term

.,.
'.:."



county yields, gIving full consideration to the differences In soil fertility between the

subject property and the average for the county.

Typical on-the-farm prices at which farm products are estimated to sell are

generally the prices that have been received for the last two or three years, adjusted to

the future price outlook at the time the appraisal is made. This is a reflection of the

attitude of buyers and sellers who generally remember most vividly the agricultural

prices of the most recent years and temper their judgment by an analysis of the outlook

for future agricultural prices. These typical on-the-farm prices can be checked against

average on-the-farm prices available through reports of the various agricultural statistical

sources. The actual price estimated for the property under appraisement must be typical

for that property rather than an average. reported for a large area.

The rental share applicable to the land is best indicated by a study of the rental

shares that are typical in the neighborhood for. the use of similar land. This divi'ion

of income is arrived at. through bargaining between the landlords and the tenants

over a period of years and it results in a division that is fair to both the land­

owner and to the tenant, at the time the agreements are made.

The typical acreage of the crop grown, the typical price received for it, and the

typical share paid for the use of the land indicates the typical gross income that

will be produced by each crop selected for use in the cropping pattern of the land.

Pasture income, however, must be estimated on the basis of the carrying capacity of

the pasture. This is generally done by estimating the rental paid per month ~or the

pasturing of mature animals in the neighborhood, and estimating the carrying capacity

of the pasture on the subject property. The estimated rental per head, per month,

multiplied by the estimated carrying capacity gives an indication of the total pasture

rental.

If it is typical. to pay cash rental for buildings in the neighborhood in which the

property is located, then this rental income on the subject property must be estimated.

These estimates can be made from studies of rental arrangements on similar properties.

The total of the rent paid to the land by the crops that are grown upon it, the rent

typically paid for the use of the pasture, and the rent, if any, typically paid for the use

of the buildings developes the estimated gross income of the property.

Crop allocations assigned by the Agricultural Stabilization and Conservation pro­

gram generally limit the acreage of such crops. These crops include cotton, corn,

wheat, peanuts, rice, etc. Income from land that is in the feed crop reserve program

is generally considered by the appraiser in the same light as any other land income,

however, a greater degree of risk must be assigned to this income stream because'

there is no assurapce that the contract covering the land can be transferred to a prudent:

purchaser and th'e continuation of the program beyond the expiration date of tht~

contract is not assured.
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In estimating typical ownership expenses on rural property, care should be

exercised to be certain to include taxes, insurance on improvements, maintenance of

improvements, maintenance of soil, and all other expenses that a farm owner will

typically have to pay. In addition, an amount sufficient to recapture the investment

in the improvements over the period of years that a prudent investor would be

willing to leave his money invested must be included as an ownership expense. While

this bears some relationship to the remaining useful life, since many owners are willing

. to use them as long as they contribute to the income of the farm, the remaining useful

life is not the final guide. Changes in the methods of farming take place so rapidly

that a prudent farm owner may not continue to use buildings that are still performing

the functions for whIch they were designed if these functions do not conform to the

usage of the current farming program.

The interest rate at which the net income will be capitalized can be estimated

by an analysis of the sales of similar rural properties. In this analysis, the typical net

income produced by the sale property is divided by the price paid for the property

to arrive at the interest rate at which the purchaser indicated acceptance by making

the purchase and the seller by making the sale. This is an adaptation of the formula

R = IjV in which "R" is the interest rate, "I" is the net annual income and "V"

is the price paid for the property. For example, if the property sold for $:5:5,500.00

and typically produced a net income of $2,500.00 per year then R = IjV = $2,500.00

divided by $55,500.00 = 0.045.

The interest rate indicated by the analysis of the sale must be checked by' both the

band of investment theory and the summation theory. In the band of investment

theory, the appraiser deducts the product of the .i~terest rate paid for money borrowed

in a typical first mortgage loan times that portion of value that a typical first mortgage

would cover, from the analyzed interest rate, with the remainder considered as being

applicable to the equity. This is then compared with other equity returns.

For example:

Interest rate indicated by the analysis of sale . . . . . . . . . . . . . . . . . . . . . . . . .. .045

The farm loan rate--60 per cent of value at 6% annum. . . . . . . . . . . . . . .. .036

Leaving available for equity return on the 40 per cent equity .009

The .009 remaining, which is actually nine-tenths of one percent, when divided

by the 40 per cent which represents the equity interest, indicates a 2.25 per cent

rate available for the equity return.

In checking the interest rate indicated by the analysis of a sale by the summation

theory, the appraiser follows the procedure of deducting from the interest rate

indicated by the analysis of the sale, the safe rate at which money without ,risk is

loaned, the rate for non-liquidity, and the rate for the management of the boney.
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The interest return that is remaining is available for risk in the investment., An ~ample

of the analysis of the .045 rate indicated by ~e s~e is as fo,llows~,; 'I~; ~ ~ , ' ;; .:' ' "

Th
. -, '. cli' 'db"th';l' 'I ,d

fth
,IL ,';\ i:")'" ~ ','

e mterest r,ate m cate y, etana YS1S,~O e,SlUe, ; 1\. , f;:: . , . . . . .. .045
: . ';~! "'rJ"f~X;HA~'#il~~~.1!~\ ~~ll~~ iiil "1. ';(i " ' ,',:; I \ I : '
, Less' .'" ",;\ 1'\ ,.t!' -h,i.j; 'J'~l,,jII,j1-' f, ~ 'fi " "I '

"!"- ....,q': ~ ){i~\~I.'~;h::~'~~iJ,~~\I,JI,'~¥:'irijt.;1 ':1 ,~ I, : "~ ii,
The safe rate (TI1nate dn serld E Gdvernment Bonds) ; .. \ .03-75
The rate for non.liquidity (Estimated by the appraiser) .'. .00125
The rate for the management of the money (Estimated by the
appraiser) .. ,...................................... .00125

Total deductions .040

Leaving as the rate for risk .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .005

This .005 or Yz% interest rate remaining for risk is the amount for compensation

to the owner for the risk of the investment. Although this is an extremely low return,

if the rate is typical of the market and the analysis of the sales indicates that it is, then

the 0.045 interest rate indicated by the. sale analysis is ,accepted by the appraiser as

the typical interest rate.

The capitalization of the net income estimated for the property under appraise.

ment, by the interest rate found in the market, develops the value indicated by the

earnings approach. This is generally considered as the lower limit of the fair market

value estimate because it gives little consideration to the amenities of the farm. The

value indicated by the earnings approach will be very close to the values indicated

by the cost approach and the market data approach if the gross income estimate is

typical for the neighborhood, the ownership expenses estimated are typical for the

neighborhood, and the interest rate estimated is typical for the neighborhood.

An example of the use of the earnings approach in the appraisal of a corn

belt fann, utilizing the typical rental share paid, is as follows:

THE VALUE OF A CORN BELT FARM

INDICATED BY THE EARNINGS APPROACH

Typical Income:

Irrigated Corn-71 A. @ 70 bu. = 4,970 bu. @ $0.85
, = $4,224.50 x 2/5 share = .

Dry Alfalfa-36 A. @ 2 T. = 72 T. @ $16.00
= $1,152.00 x Yz share = .

Native Hay-10 A. @ 1 T. = 10 T. @ $15.00
= $150.00 x Yz share = .

Pasture Rental~34 A.-Pasture will carry 12 head of
mature' cattle at 2.75 acres per head at an average
annual pasture charge of $15.00 per head per year or .
Building Rental---estd. . .

Total Gross Income .

350

$1,689.80

576.00

, 75.00

180.00
480.00

$3,000.80



Value Indicated by the Earnings Approach Net Income Capital- ,
ized @ 0.45 $31,170.66

161 Acres @ $193.60 per A or $31,200.00

•

•

Typical Expenses:

Real Estate Taxes-161 A. @ $1.96 per A $316.38
Insurance-Bldgs. $7,455.00 x n per cent x $1.08 per

$100.00 value 60.39
Fertilizer-

Corn-71 A. @ $6.40 per A. '" . . . . . . . . . . . . . . . . .. 454.40
Alfalfa-36 A. @ $2.00 per A. 72.00

Alfalfa Seed-$2.10 per A. each 3 yrs. or .. . . .. . . . . . . . . . 25.20
Bldg. & Well Depreciation & Maintenance @ 5 per cent.. 462.75
Fence Maintenance-1,300 rods @ 5c per rod. . . . . . . . . . . 65.00
Irrigation Water Costs-$2.00 per irrigated acre. . . . . . . .. 142.00
Total Expenses .

Total Net Income .

1,598.12

$1,402.68

•

•

•

•

•

•

•

•

Rurban Properries

In the use of the earnings approach on rurban properties, rentals typically

received and expenses typically paid by the owner of such a property are given

consideration. These facts, ascertained by inquiry in the neighborhood, are utilized

as a guide to typical income and expenses on the property under appraisement. The

interest rate at which men of prudence and judgment are willing to invest their

money is reflected by the price' they are willing to pay for such rurban properties.

It is usually a very. low interest' rate becaus.e such purchasers typically anticipate a

substantial enhancement in fair market value due to the probability of a change

in the highest and best use-from a rurban use to a residential or commercial use.

This rate can be estimated by properly analyzing the sales of similar properties in the

neighborhood in the same manner that was discussed in the analysis of the interest rate

at which rural properties are purchased. It should be tested by' both the band of

investment theory and the summation theory wherever possible. However, many

times the interest rate at which such properties are bought and sold is so low that

the actual purchase price reflects little regard for earnings, The purchase price is

primarily related to the anticipated enhancement in fair market value due to a probable

change in the highest and best use from rurban use to residential use.

Urban Properties

In an urban property the. typical gross income is estimated from the rental of

similar properties in the neighborhood. In considering the rentals of similar properties,

.. ' the appraiser must give careful consideration to the similarities and dissimilarities

between the rental properties and the subject property.l~ Further consideration must be
., . '.' ..." ':"i'~";n:! ! ;~~ •• .' I'
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given to the quality of the income stream. If the income is on a month·to-month

basis, then it is considered to be a nonstable income stream. If the income is on a

long-term lease basis, that is a lease of five or ten years or more, and the tenant is

financially strong, it is possible that the income may possess the characteristics of an

annuity. If it is a stable income, the net income before depreciation will be treated

differently than if it is a nonstable income.

Vacancy and collection losses that are typical for the neighborhood and for the

type of property under appraisement are deducted from the typical rentals to indicate

the total stabilized gross income. Although it is true that rental losses have been quite

low in recent years, experience indicates that there have been periods of substantial

losses due to the inability to collect rent. Since this analysis is concerned with

estimating the present worth of the future income stream, the probability of these

future rental losses must be reflected.

The typical ownership expenses of the cost of the management of the property,

the annual taxes, the insurance on the improvements, the typical maintenance on the

improvements and provision for the replacement of items that wear out more

quickly than the rest of the building are deducted from the stabilized gross income

and the remainder is the typical net income before interest and recapture.

Interest Rate and Recapture Period

In urban properties the interest rate must also be estimated from sales' of similar

properties in order to be, truly representative'of the market. Careful consideration must

be given to the quality of the income stream and care must be taken to be certain

that the property relied upon as an indication of the interest rate has an income stream

of the same quality as the property being appraised. An example of the analysis

of a sale property with a nonstable income stream for the actual rate of interest that it

indicates is as follows:

Net a'nnual income before recapture .
'Sale price $120,000.00
Land estimated as 20% or . . . . . . . . . . . . . . . . . . 24,000.00

Estimated building contribution . . . . . . . . . . . . . . . .. .$ 96,000.00
Estimated building recapture 25 yrs. or .04 per
year or ' .' , .

Remaining for interest on land and building .

$12,000.00

3,840.00

$ 8,160.00

Interest rate indk;ted by the sale is'R = IjV'--= $8,1<50 divided
by $120,000 = : : -. . ... .... 0.068

This estimated interest rate should then be checked by the band of investment

theory in the following manner:
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Interest rate indicated by the analysis of the sale .. """. , , . .. 0.068
First mortgage-60 per cent of value @ .06 = 0.036
Second mortgage-20 per cent of value @ .015 = 0.015

Total deductions 0.051

Available for return on the equity (20 per cent of the value) 0.017

The .017 remaining for the equity when divided by the 20 per cent of value

remaining as equity indicates an actual equity return of .085. If this is in line with

. the return that other purchasers seem willing to accept on the equity, then it strongly

indicates that the interest rate indicated by the sale is the interest rate at which

such properties are being exchanged in the market.

This indicated interest rate should also be checked by the summation theory in the

following manner.

Interest rate indicated by analysis of sales 0.068,
Less:

The safe rate (Rate on series E Government Bonds) 0.0375
The rate for lack of liquidity . . . . . . . . . . . . . . . . . . . . . .. 0.005
The rate for the management of the money. . . . . . . . . .. 0.005

The total deductions -..-.-.-.-... 0.0475

Leaving the rate for risk '.' , . .. 0.0205

If this risk rate indicated by the market is typical for properties of this same type, it

is a very strong indication that the rate indicated by the analysis of the sale is the

'actual interest rate considered by investors as being typical for the market at that time,

A careful estimation of the. period over which prudent investors are willing to

recapture their investment in the buildings is very important. The best indication of

this investor demand is the' analysis of the actual purchases and sales in the market.

This analysis is made in a manner similar to the analysis of the fnterest rate and it can

be made satisfactorily, after the rate of interest has been estimat~d, by an analysis of a

sufficient number of sales to demonstrate. the ,actual ':interest period in the market at
, " , :.:' I:.:' ,- I

that time. The period of :.re.caph),re;~.he.:,.~n~ e~timated by applying the typical

interest' rate to prop'erties that are re1ati~e1y $im'llar irt both use, age, and condition to

the property under appraisement. An example of estimating the recapture period

requireclby the investors from a particular sale having a nonstable income stream

is as follows:

•

•

•

•

•.

Net annual return before interest or recapture , . , .. , .
Sale price , $110,000.00
Interest on land and building-0.068
Annual interest required in dollars .

Annual recapture indicated in dollars , ,: .
Estimated contribution of land--:-20 per ~ent

Estimated contribution of improvements-80 per cent or ..... , ....
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7,480.00

.$ 2,520.00

$88,000.00



Thus, this sale indicates a recapture period of $88,000.00 divided by ~2,)20.0u or

34.9 years. This is 0.0286 per year.

1£ the sale property is under a long term lease to financially strong tenants, the

income stream is considered as a stable income stream or an annuity. The analysis of

the sale to find the interest rate it indicates is as follows:

9,773.00

$ 2,227.00

·\

:~

!{

J
ii

.ji
.,

I

Net annual income before recapture $12,000.00

Sale price $120,000.00
Land estimated as 20 per cent or .. . . . . . . . . . . . . . . 24,000.00

Estimated building contribution . . . . . . . . . . . . . . . .. $ 96,000.00
Estimated Interest Rate-9 percent
Estimated building recapture 25 yrs.
Inwood factor for 25 yrs. at 0.09 is 9.823

1
$96,000+9.823 = $96,000 x-- (or 0.101802)

9.823
Therefore annual building interest and recapture is

$96,000.00 x 0.101802 = ~ " $9;772.00 or

Remaining for interest return on land .
Interest rate indicated by sale .

R = I/V = $2,227 divided by $24,000 = 0.0928

Since the interest rate indicated is 0.0928 after estimating a 0.09 rate for the

partial payment factor, it is probable that the appraiser will estimate the interest rate

indicated by the sale as 0.09. This indicated interest rate should then be tested by both

the band of investment theory and the summation theory in the same manner as it

was tested in the nonstable income example.

Estimating the recapture period indicated by the market, for properties whose

income streams have the characteristics of an annuity, is somewhat different than in

the case of a nonstable income. An example of the analysis of such a sale is as

follows:

1,980.00

$ 8,020.00

/354

Net annual return before interest or recapture $10,000.00
Sale price $110,000.00
Estimated contribution of land-20 percent or .. . .. $ 22,000.00
Interest on land-@ 0.09
Annual interest required on land in dollars .

Annual interest and recapture on building in dollars .
Estimated contribution of improvements-80 percent

or .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. $88,000.00
Thus this sale indicates a present worth of $1.00

per annum (Inwood coefficient) factor of R
= VII = $88,000 divided by $8,020 = 10.072568

An examination of the 0.09 present worth of $1.00 per annum (Inwood coefficient)

table indicates a factor of 10.961683 for 50 years and 10.974021 for 51 years

Therefore, the recapture period indicated is between 50 and 51 years.
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Capitalization

The selection of the proper method of capitalization is based upon the dura~on

and stability of the income stream. If the income stream is of. long duration,' that is· '

rental paid on leases of five to ten years duration or more, and the lessees are

financially stable, then it may be said to have the characteristics of an annuity. When

the income stream has the characteristics of an annuity, it should be processed as a level

income stream utilizing ille present worth of $1.00 per annum (Inwood coefficient)

compound interest valuation table.

Most urban properties, however, are rented on leases of less than five to ten years

duration to tenants whose financial standing is not considered to be prime. Under

those circumstances. the income stream is considered to be a nonstable income. Such

income streams are processed by the straight-line capitalization method because this

method tends to reflect the lack of stability of the income stream. Such income,
streams may generally be expected to decline slightly over the period of the recapture

of the investment in the buildings, and this decline is reflected in the straight-line

capitalization method.

In using the straight-line capitalization method, the period of time over which

prudent investors have demonstrated their willingness to leave their money invested

in the buildings is divided into the unit one. to indicate the amount of annual

recapture that is required. That is to say, that if the market· has demonstrated that

. investors are willing to leave their money in the type of building under appraisement for

.a period of 35 years, then the annual recapture rate is estimated to be 0.0285. This

recapture rate is then added to the interest rate to· develop the capitalization rate,

which is the sum of the interest rates and the ·recapture rate. The capitalization

rate is then applied to the net income attributable to the improvements to indicate the

value contributed by the improvements.

The straight-line capitalization method indicates a regularly declining income

stream during the estimated recapture period. The rate of decline is calculated by

multiplying the formula i~terest rate times the rate of recapture which is divided by

the interest rate plus the rate of recapture. An example of calculating the annual

rate of decline anticipated in the net income, before interest and recapture, for a

structure having an estimated recapture rate of 0.0285 per year and an interest rate

of 0.068 is as follows:

Annual anticipated rate of decline in the net income before interest and

recapture = 0.068 x 0.0285 +0.068+0.0285 = 0.00194+0.0965 = 0.0201 per

year.

It is recommended that each time the straight-line method of capitalization is used,

the appraiser calculate th~ anticipated rate of decline and compare it with actual

. experience with buildings or the same type, under typical management.
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The appraiser relies upon the annuity method of capitalization for those properties

having stable incomes provided for by long-term leases to financially stable tenants.

Wllfln the property is leased to a stable tenant for a long period and is of a size

that is typically owned by individual investors, the income stream is typically processed

by the use of the present worth of $1.00 per annum (Inwood coefficient) compound

interest valuation table. This method of capitalization provides for an income, in

equal annual amounts, sufficient to satisfy recapture and interest requirements. The

recapture installments are lowest at the beginning of the period and increase each

year throughout the recapture period. The interest received each year is based on the

remaining amount of the investment. The recaptured amounts of the investment are

considered to be invested at the same rate as the interest rate estimated for the

property as a whole. At the end of the recapture period, the total amount of the

recaptured principal, plus the compounded interest on the recaptured principal, will

equal the amount of the investment to be recaptured.

In using this method of annuity capitalization (Inwood coefficient), the appraiser

simply multiplies the annual net income remaining to the improvements, before

recapture, by the factor for the number of years of the recapture period at the interest

rate, to arrive at the value contributed by the income stream. This is the actual value

contributed by the building to the value of the property as a whole. For example:

Net income to building before interest and recapture . . . . . . . . . . . . . .. $ 7,500.00
Estimated recapture period-35 years
Estimated interest rate-Q.07
Present worth of $1.00 per annum (Inwood coefficient) for 35 years

@ 0.07 factor 12.948
The value contributed by the income attributable to the improvements
$7,500.00 x 12.948 $97,110.00

or $97,100.00

Residual Techniques

In order to estimate the contribution (}f the land or the building to the value of

the entire property or to 'estimate the value of the land or the building, certain r6Sidual

techniques are utilized. In these techniques, a portion of the income is processed as

a requirement for either the land or the building, whichever the appra;ser is able to

value by other means, and the remaining income is processed to indicate the value of

the remaining land or building.

Building residual technique' - The most favored residual technique is the

building residual technique, because when this technique is used the actual value

contributed by the building to the value of the entire property is indicated by the

net income that it produces. This technique is used when it is possible to accurately

estimate the market value of the land, bare and subject to improvement, from sales of

.;; .
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similar land. In the use of this technique the income required to pay the interest

on the fair market value of the land is deducted from the net income, before interest

and recapture. The remaining net income is cO!lside.~e9 ~o be the income attributable

to the improvements. This income is then proc,s!~~d ito~~~~dicate the value contributed

by the improvements, utilizing eithenthe, straight,~ine,\~pitalization,method or the

present worth of $1.00 per annum (Inwood coefficient). An example of the

building residual technique utilizing these methods of capitalization is as follows:

Using the building residual technique and straigbt-line capitalization:

An example of the building residual technique using the present worth of $1.00 per

annum (Inwood coefficient) is as follows:

•

•
t'

Net income before interest and recapture .
The land requirement:

Fair market value of the land-$20,000.00
The estimated interest rat~0.07
The annual land requirement-$20,000.00 x 0.07 ',' .

Net income available to the improvements .
Estimated recapture period-35 years or 0.0285 per year
Estimated interest rate-0.07
Capitalization rate-0.07 +0.028~ = 0.0985

The value contributed by the improvements-$7,500.00 divided by
0.0985 = $76,142.13 or $76,100.00

The total property value indicated by straight-line. capitalization using
the buildihg residual technique .
The fair market value of the land .
The value contributed by the improvements .

~

The value of the property : ' .

S 8,900.00

1,400.00

.$ 7,500.00

$20,000.00
76,100.00

$96,100.00

1,400.00

7,500.00

8,900.00

20,000.00
97,100.00

$117,100.00

Net income before interest and recapture . . . . . . . . . . . . . . . . . . . . . . .. $
The land requirement:

Fair market value of the land-$20,000.00
The estimated interest rate-O.07
The annual land requirement-$20,000.00 x 0.07 .

Net income available to the improvements .$
EstimatecJ recapture period-35 years
Estimated interest rate-Q.07
Present worth of $1.00 per annum (Inwood coefficient) factor

12.948
The value contributed by the improvements--$7,500.00 x 12.948

= $97,110.00 or $97,100.00
The total property value indicated by the present worth of $1.00 per .

annum (Inwood coefficient) using the building ·residual technique
The value contributed by the land . . . . . . . . . .. $
The value contributed by the improvements .

The total value indicated .
••

•

•

•

•
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8,530.10

369.90

$ 5,300.00
86,600.00

$91,900.00

i
!

Land residual technique - The land residual technique may be used when it

IS not possible to estimate accurately the fair market value of the land, the building

IS in new condition and the land is improved to its highest, best and most profitable

use. In the use of this method, the net income required to service the buildings,

based upon the estimated depreciated. reproduction cost new of the buildings, is

deducted from the net income before interest and recapture. The remaining net income is

then processed to indicate the fair market value of the land.

An example of the land residual technique using straight.line capitalization is as

follows:

Net income before interest and recapture $ 8,900.00
The requirement of the improvements:

Estimated depreciated reproduction cost new of the imprm'ements
$86,600.00

Estimated recapture period-35 years or 0.0285 per year
Estimated interest rate--Q.07
Capitalization rate-0.07 +0.0285 = 0.0985
The requirements of the improvements-$86,600.00 x 0.0985 =

Net income available to the land ..... . . . . . . . . . . . . . . . . . . . . . . . . .. $
The value contributed by the land-$369.90 divided by .07

= $5,284.28 or . . . . . . .. $ 5,300.00
The total property value indicated by straight.line capitalization using

the land residual technique
The value contributed by the land .
The value contributed by the improvements .

The total value indicated .

If the characteristics of the income stream are such as to indicate the use of the

present worth of $1.00 per annum (Inwood coefficient) table, this capitalization method

may be applied to the land residual technique.

Using the land residual technique and the Inwood coefficient:

Net income before interest and recapture .... . . . . . . . . . . . . . . . . . .. $ 8,900.00
The requirement of the improvements:

Estimated depreciated reproduction cost new of the improvements
-$86,600.00

Estimated recapture period-35 years
Estimated interest rate-Q.07
Present worth of $1.00 per annum (Inwood coefficient) factor
for 35 years @ 0.07 is 12.948
The requirement of thee improvements-$86,600.00 divided by

12.948 = 6,688.29

Net income avaiiable to the land $ 2,211.71
The value contributed by the land-o$2,211.71 divided by 0.07

= $31,595.85 or $ 31,600.00
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The total property value indicated by the present worth of $1.00 per
annum (Inwood coefficient) using the land residual technique
The value contribut~d by the land .$ 31,600.00
The value contributed by the improvements'. . . . . . . . . . . • . . . . . 86,600.00

The total v~lue indicated $118,200.00

Property residual technique - When it is not possible to estimate with

reasonable accuracy either the value of the land or the value contributed by the

improvements, the appraiser may be required to rely upon the use of the property

residual technique. Two capitalization methods are utilized in the application of the

property residual technique. The first capitalization method utilized is known as

direct capitalization, in which the overall capitalization rate is used to capitalize the

net income, before interest and recapture, to indicate the value of the property. This

overall capitalization rate is estimated by simply dividing the total sale prices of

similar properties by their net incomes before recapture. This will produce the

average or adjusted overall capitalization rate which will include the recapture of the

building, the interest on. the building, and the interest on the land.

The second method of using the property residual technique is in connection

with the present worth of $1.00 per annum (Inwood coefficient) and is only applicable

to a stable income stream of long duration. In the use of the property residual

technique with this capitalization method the net income, before recapture and interest,

is processed for the period over which a prudent man will expect to recapture his

investment in the improvements. Then the land value is estimated for the purpose of

reversion. The land value is then reverted to indicate the present worth of the right

to receive it at the end of the recapture period on buildings.

This is an example of the property residual technique using direct capitalization:

, Net income before interest and recapture :. .$ 8,900.00
The overall capitalization rate indicated by sales of similar properties-

0.0968
The value indicated by the property,residual technique using straight-line

; capitalization-.$8,900 divided by 0.0968 = $91,942.10
I or $91,900.00

This is an example of the property residual technique using the present worth of

$1.00 per annum (Inwood coefficient) :

Net income before interest and recapture . . . . . . . .. $ 8,900.00
Estimated recapture period-35 years
Estimated interest rate-O.07
Present worth of $1.00 per annum (Inwood coefficient) factor for 35

years at 0.07 is 12.948
Therefore, the present worth of the income stream is $8,900.00 x

12.948 = $115,237.20
Estimated fair market value of land for purpose of reversion-

$20,000.00
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Present worth of $20,000.00 in 35 years with interest @ O.Ol-hctor
0.937 x $20,000.00 = . 1,874.00

The total value indicated by the property residual technique using the
present worth of $1.00 per annum (Inwood coefficient) = $117,111.20

or $117,100.00

In the proper use of the earnings approach in the valuation of urban properties,

the appraiser estimates both the interest rate and the recapture period required from

the analysis of sales of similar properties. The capitalization method b}' which the net

income, before interest and recapture, is processed is indicated b}' the cha'racteristics of

the income stream. If the income stream is of short duration and is unstable, then

it is capitalized on a straight-line basis. If the income is a stable stream under a long-term

lease signed by a financially competent tenant and the propert}' is of such a nature that

it is typically purchased by individuals, then the income stream is properly processed

using the present worth of $1.00 per annum (Inwood coefficient) .

In selecting the proper residual technique, the appraiser IS limited by the

information that is available to him. If it is at. all possible, he relies upon the

building residual technique because in properly utilizing this technique, he estimates

the actual contribution of the improvements to the fair market value of the land. In

utilizing this technique he has only to estimate the fair market value of the land

from market transactions. Then the income remaining to the improvements indicates,

with accuracy, the actual contribution of the improvements.

If the property is in new condition and it is improved to its highest, best and

most profitable use, the appraiser may use the land residual technique, providing he

is not able to estimate the fair market value of the land from market transactions with

reasonable accuracy, but can estimate the depreciated reproduction cost new of the

improvements with reasonable accuracy. In this technique the net income remaining,

after deducting the amount required .for the improvements, is capitalized at the

interest rate found in the market to indicate the fair market value of the land. When

it is not possible to estimate the fair market value of the land and when the building

is not in new condition or when the land is not improved to its highest, best, and

most profitable use, the appraiser must rely upon the value indicated by the

property residual technique. When utilizing the property residual technique, the net

income produced by the property is either capitalized at an· overall rate including the

recapture on the building, interest o~ the building, and interest on the land, or is

capitalized for the estimate of recapture period applicable to the improvements and

the estimated value of the land is 'reverted to its present worth at the time the appraisal

is made. Thus, the conditions surrounding the appraisal dictate both the capitalization

;method and the residual technique that may logically be applied to the property,

at hand. I
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CHAPTER 29

The Market Data Approach

WILLIAM D. DAVIS

AppraiJal Auociates

Kansas City, Missouri

In the market data approach the fair market value of the subject property is

estimated by comparing it with other similar properties in the same neighborhood

that have recently been sold in the open market. The sales that are relied upon must

be as similar as possible to the property under appraisement as to location, community

. services, size, time of sale, and the terms of the transaction. Ideally, the sale property

must be so similar to the property under appraisement that· it would have been an

acceptable substitute for the subject property if a prospective purchaser had an oppor- :

tunity to buy either of them.

In the use· of the market data approach the entire property under appraisement is

compared with the entire sale property in order to estimate its fair market value.

This is an excellent example of the principle of substitution in that the fair market

value of the subject property is estimated by comparing· it with similar properties,

recently sold, that would have been as equally acceptable to a potential buyer of the

subject property.

In applying the market data approach great care must be used in ~ecognizing

and reflecting the important points of simi~arity and dissimilarity of each of the

comparable sales to the subject property.

Comparing the Rural Property

In a rural property the important individual points of similarity and dissimilarity

that are given particular consideration are location, size, soil classification, land use,

agricultural allotments, drainage, irrigation and erosion control improvements, water

supply, buildings, community services, zoning, taxes, minerals, timber growth, time

of sale, and terms and circumstances of sale. In each case the subject property is com- .

pared with the sale property in order to measure the degree of similarity and

dissimilarity.

The market data approach requires that the appraiser explain in detail exactly

how a particular sale led him to the value indicated by the market data approach.
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An example of how a competent appraiser may explain this indication on a rural

property is as follows:

Sale No. 43, Jones to Smith, made this year, the sale of an improved 320
acre farm located one-half mile from the subject property on the same road,
for a total confirmed consideration of $80,000.00. The subject property is
a 320 acre improved farm in a very similar location and has about the same
type of soil. However, the soil has had better care on the subject property
and the subject property has a larger percentage of its land in cultivation than
the sale property. The subject property is also better improved than the
sale property.

A careful analysis of Sale No. 43 indicates that the improvements contri­
bute approximately $12,000.00 to the value of the sale property. The depre­
ciated reproduction cost new of the improvements on the subject property
totals $15,000.00. Thus, it is the judgment of the appraiser that the buildings
on the subject property contribute $3,000.00 more to its value than do the
improvements on the sale property. This is primarily because the house on
the subject property is newer than the house on the sale property and has
central heat while the sale house is heated by propane-fired space heaters.

The subject property has a good spring in the pasture for stock water.
This is more desirable, in the judgment of the appraiser, than the ponds
on the sale property. From a study of sales of similar properties, it is the
judgment of the appraiser that this desirable water supply contributes $1,000.00
to the value of the subject property over the sale property.

The sale property has 250 acres of Class I soil and the balance is Class
II soil. The subject property has 240 acres of Class I soil and the remainder
is Class II soil. Since the analysis in the cost approach indicates that the
Class I soil contributes $50.00 more per acre than the Class II soil, it is the
judgment of the appraiser that this indicates that the subject property has a
disadvantage of $500.00 compared to the sale property.

The Class I soil on the subject property has had better rotation and has
a higher level of fertility and organic matter than does the Class I soil on
the sale property. It is the judgment of the appraiser that· a prudent,
prospective purchaser will consider that this higher level of fertility will
contribute about $20.00 per acre or a total of about $4,800.00.

It is, therefore, the judgment of the appraiser that Sale No. 43 at
$80,000.00 made this year indicates a value of $88,300.00 for the subject
property. This is because the subject property has better buildings, a better
stock water supply and more fertile Class I soil than the sale property.

Comparing the Rurban Property

In comparing a. rurban property the points of similarity and dissimilarity include

location with particular reference to neighborhood, size, topography, load bearing

capacity of the soil, land cover, water supply, buildings, community services including

zoning, streets, traffic patterns, water, sewer, gas, electricity, and public transportation
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for both people and products, the trend of the neighborhood, restrictions of record,

the time of sale, and the terms and circumstances of the sale. Although each individual

feature of similarity and dissimilarity is considered and reported, such properties are

considered as whole properties just as the prospective purchaser will consider them in

arriving at a decision as to which property to buy.

Comparing the Urban Property

In appraising an urban property, particular consideration is given to the factors of

neighborhood, size, topography, load bearing capacity, water supply, buildings, com·

munity services including zoning, streets, traffic patterns, water, sewer, gas, electricity,

and public transportation for both people and products, the trend of the neighbor.

hood, restrictions of record, and the time and circumstances of the sale. Each

point of similarity and dissimilarity is carefully considered and its influence in leading

the appraiser to the conclusion he has reached, must be clearly analyzed and

reported.

An example of how a competent appraiser might explain in detail exactly how a

particular sale led him to the value indicated by the market data approach for a

single-story warehouse property is as follows:

Sale No. ~, the Joe Ooker Company to the M. M. Martins Company, :
was made this year for a total consideration of $n,ooo.oo, all cash to the
seller. The sale property is on East 46th Avenue, as is the subject' propertY, ;
and is also served by a spur from the AT&SF Railroad and by sanitary and I

storm sewers. Since the sale is only 1,000 feet west of the subject property,
it has the same traffic pattern for trucks and the saine railroad freight and
switching charges as the subject property. Both properties are improved
with single-story warehouse buildings with a very similar proportion of the
total area in air-conditioned and heated office space and with the warehouse
space heated for warehouse use and equipped with similar truck and rail docks.

The warehouse building on the sale property contains 6,400 square feet
of area"compared to 6,000 square feet of area in the building on the subject
property. The depreciated reproduction cost new of the building on the sale
property is $6.25 per square foot. Therefore, it is, the judgment of the
appraiser that this difference indicates that the subject property is 400 square
feet at $6.25 per square foot or $2,500.00 less valuable than the sale property.

There is a substantial amount of deferred maintenance needed on the
building on the subject property while the building on the sale property is in
condition new. The appraiser estimates that even though both buildings cost
about the same amount per square foot to build, a prudent purchaser will
estimate that it will cost him about $0.35 per square foot to cure this deferred
maintenance on the subject property. This deficiency, in the judgment of the
appraiser, indicates that the subject property is 6,000 square feet at $0.35
per square foot or a total of $2,100.00 less valuable than the sale property.
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Although the sale property and the subject property have equally desirable
locations, the sale property has 35,000 square feet of land while the subject
property has 30,000 square feet of land. While the quantity of land nailable
for outdoor storage, parking and future expansion is fully adequate on both
properties, the subject property has 5,000 square feet less land than does the
sale property. The land in this highly developed industrial area is selling
freely at $1.00 per square foot. Therefore, it is the judgment of the appraiser
that this difference indicates that the subject property is 5,000 square feet at
$1.00 per square foot or a total of $5,000.00 less valuable than' the sale
property.

This sale at $75,000.00, in the judgment of the appraiser, indicates
a value of $65,400.00 for the subject property because the subject property
has a smaller building and less land than the sale property, and because
the building on the subject property has considerable deferred maintenance.
Except for these differences, it is the judgment of the appraiser that the sale
property and the subject property are equally desirable.

The key to the use of the market data apprQach is to fully explain how each

comparable sale that was .considered led the appraiser to the conclusion reached. In

this process it is necessary to discuss each of the actual points of similarity and

dissimilarity between the subject property and each comparable sale used in order

to demonstrate why the subject property has a fair market value that is higher,

lower, or the same as the price at which the comparable sale changed hands. A

careful and thorough discussion of each sale is the only way the appraiser can

demonstrate to the user of the appraisal the reasons why the value estimated by the

market data approach is truly the fair market value indicated by the sales of comparable

properties.

The value estimated by the market data approach is generally considered to be

the most persuasive indication of the fair market value of the subject property. This

is particularly true if the comparable sales are truly comparable to the subject property

and when the appraiser has convincingly explained in detail how each comparable

sale led him to the value indicated in the market data approach.

Correlating the Three Approaches

In the final correlation of value, the estimate indicated by the cost approach is

generally considered to be the upper limit of fair market value, because it is arrived at

by adding together the individual values contributed by the various component parts

of the property. Although every effort is made to be certain that the value contributed

by each class of land is actually the fair market value of that class of land, and every

care is taken to make certain that the value fina.HY estimated to be contributed by the

improvements is the amount by which they ehhance the fair market value of the

land, making these estimates with complete accuracy is extremely difficult. For
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example, it is probable that in many cases the appraiser does not reflect all of the

. loss in value suffered by the improvements that is reflected in the market. For that

reason, it is generally considered that the value indicated by this approach is the

upper limit of the fair market value estimate.

In the estimation of value by the earnings approach, the appraiser has estimated

both income and expense items as they apply to the property under appraisement.

Although care has been exercised to base these estimates upon the property itself

and upon similar properties, there is always the possibility that all of the potentials

or deficiencies and all of the net income producing ability of the property being

appraised will not be fully recognized. Further, there is the possibility that the

current management of the property may have an undue influence upon the value

estimate. In addition, the estimates of the interest. rate and the recapture period

involve' the analysis of sales of properties that are as similar as possible to the

property under appraisement;. but since no two properties are exactly alike, either

the interest rate or the recapture rate indicated may be slightly different than that

which would probably be applied to the subject property by typical purchasers and

sellers. In the selection of the proper method of capitalization and in the selection

of the proper residual technique, the possibility of estimating the quality, the quantity,'

and the durability of the income stream in a manner that is not in strict accord

with the facts, as they pertain to the subject property, may sometimes lead to a value

estimate that is not in full accord with the market. Finally, little consideration is

gi~en to the amenities of the property in this approach. Thus, the value indicated by

the earnings approach is generally considered to be the lower limit of the fair market

value estimate.

Since the value indicated by the market data approach is the value indicated by

comparison with sales of similar properties, this approach is genera.J1y considered

to be the .most reliable indication of fair market value. The indication of value by

this approach is actually the value derived from sales of whole similar properties

and it is itherefore more similar to what actually occurs in the buying and selling of

similar properties. This approach is generally selected as the most persuasive estimate

of fair market value.
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CHAPTER 30

Correlation and Final Value Estimate*

The correlation of the data and indicated value estimates made in the three

approaches is the last major step in the appraisal process. Correlation quite literally

means bringing together the facts and fitting them together in such a way as to

conform to cause and effect .relationships. It is the bringing of the elements into

balance with each other to constitute a unified and coherent whole.

The process of correlation runs through the entire appraisal frorp beginning to

end. It is a guiding principle in each of the major steps: the definition of the problem,

the preliminary survey, the data program, the cost approach, the income approach, and the

market data approach. In each of these major steps the data must be integrated so as

to make a convincing support for the conclusion that is formed. In the end, all of

the steps are correlated to reach the final estimate of value. .

The scope of the final correlation is dependent upon the purpose of the appraisal,

the complexity of the appraisal problem, the adequacy or inadequacy of pertinent data,

and the care with which the various processing procedures have been carried out. The

application of each of the three approaches results in an indicated value of the property.

In theory, these three preliminary estimates would be exactly the same, if the appraiser

had ali pertinent. data before him and carried out each step in each of the three

approaches with proper care. The following sections deal in summary form with the

various factors considered in the standard approaches to value.

Review of the Cost Approach

In the application of the cost approach the appraiser has done six things:

1. He has estimated the value of the land.
2. He has estimated the cost to reproduce the structure new.
3. He has estimated in terms of dollars the amount of loss the subject structure

haS suffered by reason of: .
a. Physical deterioration.
b. Functional deficiencies.
c. Adverse economic influences.

4. He has deducted the total amount of the estimated depreciation from the esti­
mated cost of reproducing the structure new.

---
• The material in this chapter is reproduced from the text of The Apprai14J of Real EJI41e,

published by the American Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission to
reproduce this material.

367 .



5. He has by the same means estimated the depreciated reproduction cost of
minor structures and land improvements (unless these latter are included in
the estimated value of the land).

6. He has added the depreciated cost of the structure and other improvements to
the estimated value of the land.

The nlue estimated by the cost approach is the value of the property if:
1. The estimated value of the land is correct.
2. The estimated reproduction cost is correct.
3. The physical deterioration and the functional and economic obsolescence have

have all been estimated correctly.

But the exact amount of loss due to physical deterioration in hidden parts of the

structure is difficult to estimate. Equally difficult is the estimation of incurable functional

obsolescence. Loss in value due to adverse economic influences cannot be measured

precisely. For these reasons, the appraiser knows th.at his cost approach estimate must be

considered as preliminary and subject to review and modification if the income or the

market data approach develops value estimates 'which are at considerable variance with

the cost approach estimate.

Review of the Income Approach

In applying the income approach the appraiser has done seven things:

1. He has estimated the gross income, including
a. The potential gross income (economic rent plus services) .
b. The effective gross income (potential less vacancy and credit loss) .
c. The short·term surplus or excess income, if any (segregated for later

treatment) .
2. He has estimated the total cost of operation broken down into detailed items

of expense, each one of which conforms to current operating cost standards.
3. By subtraction, he has computed the expected net income before recapture (or

net before depreciation).
4. He has selected one of the three basic residual techniques which he believes

to be appropriate and acceptable for use in the solution of the problem.
5. He has selected one of the basic methods of capitalizing the net income.
6. He has selected or developed a capitalization rate which he considers to be

appropriate.
7. He has carried out the mathematical calculations necessary to arrive at an

indication of value.

The value estimate by the income approach is the value of the property if:
1. The gross income has been accurately forecast.
2. The operating cost estimates have been made with exactness.
3. The capitalization rate is correct in all respects.
4. The correct techniques and methods have been used.
5. T~e mathematical processes have been without error.

There' are many points in the income approach where the appraiser cannot be

sure he has all the data. For this reason he knows that he must consider his estimate by
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the income approach as approximate and preliminary until he has checked it and

correlated it with other approaches.

Review of the Market Data Approach

In applying the market data approach the appraiser has done five things:

1. He has found similar properties in the area for which pertinent sales, listings,
offerings, and rental data are available.

2. He has qualified the prices as to terms, motivating forces, bona fide nature,
etc.

3. He has compared the important characteristics of the subject property ""ith
the corresponding characteristics of each of the comparable properties, under
the general divisions of time, location, and physical factors.

4. He has evaluated each of the important characteristics of the subject property
in tenus of the degree to which the corresponding characteristiEs of the com­
parable properties are more or less desirable.

5. In the light of the comparisons thus made he has formulated an opinion of
the relative value of the subject property as a whole, or by units, compared with
each of the similar properties.

The estimate of value by the market data approach is the value of the property if:
1. There is an adequate amount of market data available.
2. The relative merits and demerits of the subject property as compared with

similar properties for which there is adequate data have been properly weighted.

But it may' happen freql.1ently that the appraiser cannot obtain an adequate

number of comparable properties or complete enough information about these properties

to enable him to make adequate comparative and weighted estimates. In such cases,

his estimate by the market data approach has less weight. He will, therefore, check the

indicated value by the market data approach against the results of the other two

approaches before he is willing to come to a final conclusion.

Correlating the Value Indications
i

The appraiser knows that whatever his final estimate of value is, it must be

reasonable and capable of being convincingly supported. With this in mind he may

proceed in anyone of a number of different ways, depending upon his own mode of

thinking and upon various aspects of the appraisal problem, to correlate his estimate.

As good a way as any to start the process of correlating is to analyze and review the

indicated value figures that limit the range of reasonable value. In doing so the

appraiser contemplates the width of the indicated value range between the upper and

lower figures in order to determine the reason for the spread between the figures.

Such a process usually involves an objective and critical reexamin~tion of each

step and phase of the appraisal process as it has been executed. At eacH point in his

review the appraiser will ask himself such -questions as: Have I been correct here;
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have I given the proper weight to the factors I have considered pertinent; and have I

overlooked any significant data? After completing the review of each approach he

will ask himself: Am I justified in changing my preliminary estimate? Can I con­

vincingly support another figure from the facts?

The critical review of the approaches setting the upper and lower estimates may

result in bringing them closer together. Then the appraiser considers whether or not

the spread is reasonable or unreasonable. He knows that somewhere within the

bracket lies the figure he will finally select as the estimate of value he will report.

But before choosing this figure, he may ask himself another series of questions,

such as:

1. Do the figures I have before me adequately reflect:
a. The effects of private and public restrictions?
b. The attitude of typical users of this property toward:

(1) Social standards and trends? . .
(2)' Economic co~ditions and prospects?
( 3) Political trends?

2. Which one of the three approaches do typical purchasers of this type and class
of property consider most important?

3. What figure within the bracket can be most convincingly substantiated by
the facts?

4. Am I, in my own thinking, leaning more toward one approach than the other
two because I happen to have more reliable data for use in that approach?
If this is true, am I sure that I have assembled all of the available data in
the other two approaches?

The appraiser does not average the indications of value by the three approaches.

He selects the one which is most applicable, and rounds to a final figure.

Finally, if applicable, the appraiser will consider any excess or deficiencies whir.h

are applicable to the particular property, and will add or subtract accordingly.

Through such a process of thinking and reasoning, keeping at all times an unbiased

and impartial point of view, the appraiser finally arrives at an estimate of value which

his own conscience tells him is fair and reasonable.
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GIAPTER 31

Leases
LeROY C. MOSER

Chief; Right-ot·Way Division

Maryland State Roads Commission

The practice of leasing property is rooted in ancient history. When the Romans

swept over the continent of Northern Europe and the British Isles, they 'introduced the

practice of leasing land in these areas. Early rulers exercised absolute control over the

land and apportioned it among the favored few, who thus became the lords of the

land, usually with an obligation to pay some type of tribute to the ruler for the favor

bestowed upon them. These lords, being able to use only a small portion of the land:

themselves, devised a leasing system in which the lord became the lessor and the tenant

the lessee. With variations, this custom has continued until this day.

The practice of leasing property became very deep rooted in England and was

carried by the English colonists to America. In this country, leases for terms of years,

particularly for long terms, began to gain extensive use about the beginning of the

eighteenth century in the cities of Baltimore and Philadelphia, which were settled largely

by English colonists; These early American leases were the familiar "ground rents"

which played such an important part in the residential real estate development in the

city of Baltimore and, to a lesser degree, in Philadelphia. They were usually for a term

of 99 years, and quite commonly with a clause making them renewable forever. Some of

the old English leases, however, were for longer periods,which occasionally have original

terms of 999 years.

Just why leases came to be made for periods of 99 years or even 999 years is

uncertain. It is supposed by some that there was an old English common law that

. ptevented the leasing of property for periods in terms of centuries, such as 100 or 1,000

years, and therefore, leases .were made for a somewhat briefer period of 99 or 999 years;

however, no real evidence has ever been found to substantiate this theory.

Generally speaking, any agreement entered into by an owner of land with another

person to use the land is a lease. Leases may be either verbal or written and extend

for varying lengths of time. They may run for a day, a month or a year; others may run

for 5 years, 10 years and the ground leases, for 99 or e~en 999 years. Many provide for

fixed terms, which are further ca.pable of limited or indefinite extension through



. ,

renewals provided for in the lease. Many have no. fixed terms, but continue on

indefinitely by mutual consent or by custom or operation of law.

Although the practice of making leases is age-old and was introduced to America

during colonial times, its adaptation to the needs of American cities is comparatively new.

The kind of building leases which are now being written differ materially from the

old-type leases, of which there are so many in England. The modern American 99

year ground lease is also a much more elaborate and comprehensive document than any

conceived up to 30 or 40 years ago and it is being constantly refined and enlarged

to care for new problems which appear.

All States have laws governing leases. Any person making a lease, appraising a

leased property, or carrying out any function involving a lease, should first be familiar

with the laws of the State that govern the relationship between landlord and tenant.

The laws of most States provide that a lease for more than one year must be in writing

to be valid. Another common requirement for validity is 'that they must be recorded if

the life of the lease is greater than a certain specified length of time. A few States,

however, permit oral leases for longer periods than one year. In Maryland, for example,

leases for more than three years must be in writing to be valid and, if for more than

seven years,. must also be acknowledged and recorded, like deeds, in the office of the

county circuit court clerk, or, if located in Baltimore City, in the office of the Clerk

of the Superior Court for records in that city.

•. DEFINITIONS

Basic to an understanding of leases is a. clear conception of the meaning of terms

used in connection with this contractual relationship between the owner of the property

and the person to whom he transfers the use thereof. The o~ner is the landlord and

the user is the tenant. Following are some of the major terms used in this relationship

and their generally accepted definitions.

BOl1US va/ue - .The value of any rental ·in excess of the rent reserved in the

lease which the tenant could obtain if he sublet the premises on the open rental market.

It is the difference between the lease rent (contract rent) and the rent being paid by

other tenants for comparable space in the vicinity of the subject lease (economic rent).

If a tenant is paying a lower rent under a lease than the rent being paid by tenants in

a competitive market for comparable space in a given area, then the subject lease has

a bonus va/ue for the unexpired term of the lease. This is calculated on a present

worth value. Conversely, if the tenant is paying a higher (or equal) rent than that

which is being paid competitively by other tenants in the area for comparable space,

then the lease has no bonus value.

Contract rent - The amount of rent provided for under the terms of the

lease; the actual rent that is agreed to be paid. In the ~rjtten lease it is specifically set
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forth as one of the, terms; and under an oral rental agreement, if the amount can be

proven, it likewise is considered contract rent.

Economic rent - The amount of rent that could be reasonably expected if the

property were available for rent. It is a fair, proper, and reasonable rental which would

result from informed, intelligent, and prudent bargaining in the usual. course of business.

Contract rent often differs from economic rent although the former usually tends

to approximate the latter at the time the lease is made. However, as time elapses and

economic conditions change, their respective values often spread apart. Usually, in a

rising economy, the economic rent will rise above the contract rent and during

depressions, the economic rent may fall below the contract rent. If the contract rent

is e<}ual to, or more than the economic rent, then the lease is said to have no bonus

value; but when the economic rent exceeds the contract rent, then, and only then, does

the lease have a bonus value. '

Economic life - The estimated period over which it is anticipated that a

property may be profitably utilized. It is the period over which a property will yield a

return on, and a return of, the investment over and above the economic rent due to land.

This period can never exceed the physical life of the improvements erected on the land:

and most generally is shorter than their physical life.

Effective age - The number of years of age that is indicated by the condition

of a building. If a building has been maintained better than average, its effective age

is iess than its actual age and if it has been inadequately maintained, its effective age

probably will be greater than actual age.

Fair rental value - The monetary amount reasonably expected for the right to

use of the real estate. It may be expressed as an amount per month or other period of

time, or per room, per front foot, per square fQOt, or other unit of property. Usually, it

is established by competitive conditions. It is synonymous with economic rent.

Freehold - The unencumbered fee simple property, free of any division of

interests. \

GroJJ leaie - A lease of property whereby the lessor is to meet all property

charges regularly incurred through ownership.

Ground leau or ground rent The payment made for use of unimproved land;

usually, though not necessarily always, on a basis which is completely llet to the

owner.

LeaJe A contract, written or oral, for the 'possession of lands and tenements

by one party with a recompense of rent or other income by the other party. It is a

contract by which one person divests himself of real property and another person takes

possession thereof for a determinabl~ ,and limited time, though not necessarily stated as

a period of time.
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The term lease, as used in this chapter, usually refers to a written instrument or

contract, binding the owner or lessor, and the tenant or lessee, to fulfill certain

covenants or agreements. The tenant's interest created thereunder is known as a lease·

hold estate equity, but is commonly referred to as a leasehold. The lessor's interest is

referred to as a leased fee estate, or fee owner's interest and more commonly as a

leased fee. An oral agreement is usually referred to as a rental agreement.

Lease alJignment - The lessee assigns and the new lessee assumes all of the

terms of the original lease. The original lessee is relieved of further responsibility and

the rent is paid by the new lessee direct to the original lessor.

SubleaJe - This term designates a second lease instrument, when an original

lessee re-Ieases to a new tenant. The original lessee becomes the holder of a sandwich

lease and the new lessee the holder of a sublease.

LelJor - One who rents real property to another or one who conveys or

leases the right of use of real estate to another, the landlord. He usually is the fee

owner, but not always, for example a lessee who subieases to another party. The original

lessee then also becomes a lessor and the owner of a sandwich lease interest. The lessor's

interest is known as the leased fee.

Lessee - One who acquires the right of use of the property of another. He is

the one to whom the lease is granted or the property is rented under the lease. The

lessee's interest is known as the leasehold.

LeaJed fee or leIJor's interest - The title to real estate subject to a lease, or a

property held in fee with the right of use and 'Occupancy conveyed under a lease to

others, with the right to receive rentals over the period of the lease and then ultimately

repossess the real estate. The landlord's or lessor's interest is referred to as the leased

fee estate, or the fee owner's interest, or more commonly, as the leased fee.

Upon the consummation of a lease, the fee holder becomes the lessor, the possessor

of a leased fee estate or a lessor's interest. He is now the holder of two different

properties :

(1) The lease and the income it commands; and

(2) The title to the fee subject to the lease, which includes the right to

recover the property at the expiration of the lease; the reversion.

This interest, therefore, consists of:

(1) The present ~orth of the future net rents.

(2) The present worth of the value of the improvements, if any, at the end of

the term of the lease; and

(3) The present worth of the land at the end of the term of the lease.

LeaJehold or lessee's interest - A property held under tenure of a lease, consist­

ing of the right of use and occupancy of real property by virtue of a lease agreement.
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It is the right of a lessee to use and enjoy real estate for a stated period of time and

upon certain conditions, such as the payment of rent. This is the tenant's or lessee's

interest, and it is referred to as a leasehold estate equity, but more commonly as a
leasehold.

The lessor conveys to the lessee the right to occupy and use the property for the

term of time specified in the lease. For this privilege the lessee agrees to pay the lessor

the. rent specified and also promises to fulfill the various terms and conditions contained

·in the lease contract. The lessee is now the possessor of certain definite interests in the

real property, the primary ones being the right to posse:;sion of the property, and the

right to collect profits in the form of the excess of any net gain over expenses during

the term of the lease. With the signing of the lease, the tenant becomes the lessee and

the owner of a ,leasehold interest that consists of:

(1) The bonus value in the lease, if any, if the lessee is paying' less than the

economic rent; and

(2) The present value (not cost) of improvements owned by the lessee.

Net lease - A lease under which the lessee assumes complete responsibility for

the operation of a property, including the obligation of operating expenses, and all:

charges, including taxes, insurance, replacements, and any special assessments.

Net ground lease - A lease of unimproved land which provides that the lessee

assume all property charges, including charges against land and improvements to be

constructed by the lessee.

Rent - The payment for the right of use and occupancy of a property.

Reversion - The right to repossess and resume the full and sole use and

proprietorship of reai' property which has been temporarily alienated by lease, easement,

or otherwise. According to the terms of the controlling instrument, the reversiona'ry

right becomes effective at a stated time or under certain conditions such as the termina­

tion of a leasehold, abandonment of a right-of-way, or at the end of the estimated

economic ~ife of the Improvements.
\

Surplus income - A surplus income is an excess rent which a landlord or

lessor enjoys over and above the fair rental value when contract rent exceeds economic

rent.

Surplus income may anse because of temporary shortage of similar properties,

excellent management, a monopoly, or a rapidly increasing rent. The income from a

lease of this type should be divided into two amounts before processing into a capitalized

value, the amount representing the fair rental value, and the surplus income above the

fair rental value. This surplus income should be capitalized at a higher rate because of

the risk involved in the collection,,
The following factors must be considered when processing surplus income:

(a) Amount of income; (b) duration; and (c) the credit behind it. The greater the
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amount of surplus income, the longer the unexpired term of the lease, and the poorer

the credit of the lessee, the greater the risk will become, r«:<Juiring a higher capitalization

rate that should be used in processing the surplus income.

TYPES OF LEASES

Leases can be made for either short or long terms, as duration has no effect upon

the terms of the lease other than to set the length of time that the terms will apply.

The four basic and commonly accepted types of leases are:

(1) The flat or ungraded lease.

(2) The graded or step-up lease.

(3) Revaluation leases, in which new rentals are periodically established.

(4) Percentage leases on which gross sales serve to establish rental values.

Any of these four types of leases can be made for either vacant land or land that

has already been improved with a building. When improved, the contractual rights

of the lessor and lessee are subject to somewhat different conditions than those when

the lease merely involves the rental of land. These matters are, of course, all provided

for by the terms of the lease which est;lblishes the rights and obligations of lessor and

lessee.

Another type of lease, which is not often used is the so-called "index-lease."

As in the case of the percentage lease, it is am~ther instrument used by the lessor to

protect himself against the future. A recognized national index of the value of the

dollar is usually used as the basis of the rental payment with rental adjustments being

made at designated periods in accordance with this index.

Flat or Ungraded Lease

The flat or ungraded type of lease provides that the lessee pay a fixed monthly,

semiannual or annua( rental for the entire term of the lease.. It has been, and

probably always will represent, the fairest and most satisfactory type of lease. Any

subsequent increase in the earnings of the property, over and above the value of current

rental value, are not participated in by the lessor, but remain the property of the

lessee. This is as it should be, as the lessee takes most of the risk, usually furnishing

the money with which to improve the property, pay the taxes and, through his manage­

ment and effort, makes the property produce.

Graded or Step-up Lease

The graded or step-up type of lease provides that the rental shall be increased or

stepped up at the end of various stipulated periods in the future. This type of lease is

usually brought about by the insistence of the lessor to participate in expected future
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increased earning power of the property. This type of lease may be entered into in

order to provide a lower rental during the early life of the lease to enable the lessee

to build up his business, become established and lessen the possibility of failure. The

rate of mortality of this type of lease is higher than for any other type, because of their

speculative nature. The step-ups in rental are often too ambitious especially when they

are made during good times and the business outlook is good. However, when a reces­

sion or depression strikes, the lessee finds himself paying a peak and often exorbitant

rent for the cUrrent economic conditions.

Although seldom used, there is a reverse or step-down type of the step-up lease,

which provides for higher rents during the first periods of the lease and lower rents

during the latter periods. Usually, these leases are made for a special kind of improved

property that it is anticipated will produce more stable and greater income when the,
improvements are new and that the income will decline rapidly as the structure ages.

Revaluation Lease

The revaluation lease is another form of lease that is usually dictated by the

lessor as an effort on his part to participate in future increase in the economic value

of the property by increased rentals. This type of lease usually provides for a fiat rent

for the initial period and then every five, ten or fifteen years, or at other similar

intervals of time, the property shall be revalued, usually by appraisers or arbitrators,

and a -~ew rental shall be based upon this valuation. This type 'of lease is seldom

made -as it is usually not advantageous to either the lessor or the lessee.

Difficulty usually ensues in arriving at the new appraised value and the estab·

lishment of the new rent. The lessee is always reluctant to spend money to improve

the property and it is almost impossible to finance improvements under such lease

conditions as mortgage and lending agencies usually shy away from them. Invariably,

the lessee no sooner reaches a stage where he begins to enjoy a fairly nice profit, then
I

the property is snatched from him by the lessor who demands a higher rental.

Percentage of Gross Sales Lease

The percentage, or percentage of gross sales lease, is one that has developed

rapidly in recent years. It provides for the lessee paying, as rent, a stipulated percentage

of the gross sales actually made on the premises. Usually, the lessor receives five to ten

percent of the gross receipts. Often, these lease agreements -contain minimum rental

clauses, representing from fifty to seventy-five percent of the fair or current rental

-valu~, which serves to protect the lessor with at -least a small guaranteed investment

return in case the business venture does not enjoy anticipated success. Some percentage
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leases made to large organizations with proven sales records often contain no minimum

rental provision. These can be very hazardous to the lessor, and there is often a recapture

clause which will go into effect in the event reasonable revenue returns are not paid

for the premises. In this type of lease, the percentage rate will often vary for different

types of businesses, as various retail businesses can afford to pay differing percentages,

because of their fluctuating operational costs and different mark·up on their sales or
services.

If the percentage rental is fair by comparison with the rental normally paid by

business of the particular type, such leases will tend to produce the economic rental value

of the property. However, operating costs and margins of profits often change and

percentage leases, therefore, may.produce more or less than the current economic rental

value of the real estate. This type of lease seems to enjoy most popularity among the

large chain stores, gasoline companies and similar organizations.

Sandwich Lease

The leasing of a property does not always terminate ",'ith the original lessee.

Often, the original lessee subleases to a third party, in which case the interest of

the original lessee becomes known as the sandwich lease interest, because it lies between

the interest of the original lessor and that of the sublessee. The original lessee, or

sandwich party, then becomes the lessor to the sublessee. Occasionally, there is still

further subleasing which complicates the interests more.

Ordinarily, a sandwich lease involves the subletting of the entire premises, so

that the prime or first lessee is no longer the occupant; how~ver, he is still obligated

to the original lessor as per the terms of the original lease. Usually, there is a bonus

value in a sandwich lease which pays the prime lessee for his lease equity.

Short Term or Long Term Leases

Leases are usually spoken of as being long term or short term leases. This implies

that there is a specific time period which divides all leases into these two groups. As

a matter of fact, however, there is no such dividing line. For example, it is customary

for the tenants in an apartment house to lease for a period of one year. A 3 or 5 year

lease for an apartment would be considered a long term lease. By comparison, a 3 to 5

year lease for a store or other business place would be considered as a short term,

rather than a long term lease, which would be for 10 to 25 years. Just where a short

term lease ends and a long term lease begins cannot be definitely stated. In real estate

parlance, leases are usually classified as short term if they are for periods of less than

10 years and as long term when they are for periods of from 10 to 99 years and more.
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INCOME CAPITALIZATION

It is essential in the appraisal of leasehold estates that the appraiser be familiar

with capitalization of income into value and particularly the theory and use of

compound interest annuity tables.

All leases involve the matter of future rental payments. It becomes necessary in

any appraisal to weigh these payments and calculate their value. The fact that a property

is leased for 25 years at $1,000 annually certainly does not mean that the value today

of the right to collect this sum over the next quarter century is worth $25,000.

Deductions must be made for loss of interest. One dollar due 12 months hence, at

six per cent, is worth approximately 94 cents today. Consequently, $1,000 col­

lectable a year hence, is worth $943.40 today; two years hence, $890.00; three years

hence, $839.62; and decreasing proportionally as the years increase. Co~versely, an

investor seeking a six per cent investment can afford to invest $943.40 today for the

privilege of collecting $1,000 one year hence; $890.00 for two years hence; and $839.62

for three years hence. This explains briefly the theory of ·the present worth of future

payments. It is an interest discounting process of compounding order, and it is

often referred to as the capitalization or annuity approach.

Capitalization is a procedure in the appraisal process by which the value of real

property can be estimated from the quantity, quality, and duration of its net income

expectancy. It is the process of determining the value of a property through the use

of an interest rate which is believed to represent the proper relationship between the

value of the property and the net income it will produce.

.There are two kinds of capitalization: the first is capitalization in perpetuity, which

is the application of a rate to income or value that does not include an allowance for

recapture of the improvements placed on the land; and the second, a capitalization for

a limited period of time is the application of a rate to income or value that includes

. both interest on, and recapture of, the value of the improvements placed on the land.

The first rate is an interest rate and the latter is more properly referred to as a,
capitalization rate.

Capitalization of income in perpetuity, involving no return of the investment,

IS a si,mple matter of translating income into value by dividing the income by the

interest rate. However, capitalization involving the recapture of the investment in

improvements can take a variety of patterns as to the method of handling the

recapture. It can be on a straight line basis, i.e., the return of an equal amount each

year for a set number of years until the whole is recaptured; it can be on a declining

basis, an increasing basis,' or a funding with interest basis. When capitalizing income

into value including the recapture of capital, although there are a munber of methods

"'used, the best known and most frequently used methods are: (1) Straight Line Capital­

ization, (2) Straight Line Capitalization with Sinking Fund Recapture, (3) Inwood

•

•

• : ..
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Compound Valuation Premise, and (4) Hoskold Sinking Fund Valuation Premise.

The latter two, Inwood and Hoskold, are annuity premises.

An annuity is a series of periodical payments, usually, although not necessarily,

equal in amount and made at equal intervals of time, such as annually or semiannually.

In the appraisal process of the today market value of the annuity, it becomes necessary

to translate these future payments, which are merely reflections of value, into their

present worth. This is accomplished by means of a discounting process wherein the

future amounts recei\'able are discounted for interest.

Actually, either the Inwood or Hoskold Premise could be applied In processing

the income from leased properties; however, from an examination of the following

tabulation of the characteristics of the two straight line methods and the two annuity

methods, it should become apparent' that lease income, (except for very short term

leases) has more of the characteristics of the two annuity .premises than the two straight

line premises and that it is more closely related to the characteristics of the Inwood

Premise than to the Hoskold Premise.

These characteristics are as follows:

1. In respect to behavior of net income before depreciation:

a. The straight line method is based on declining income.

b. The straight line with sinking fund recapture method IS based on

moderately declining income.

c. The Inwood premise is based on level or contract income.

d. The Hoskold premise is based on level income.

2. In respect to recapture:

a. The straight line method calls for regular equal installments.

b. The straight line with sinking fund recapture method calls for equal but

less than pro rata installments, with the deficiency made up by funding

the recapture at interest.

c. The Inwood premi~e calls for initially small installments increasing in size.

d. The Hoskold premise calls for equal but less than pro rata installments,

with the deficiency made up funding the recapture at interest.

3. In respect to interest:

a. The straight line method calls for interest on the outstanding unrecaptured

portion of the investment.

b.. The straight line with sinking fund recapture method calls for interest

on the portion not yet recaptured in the fund.

c. The Inwood premise calls for interest on the outstanding unrecaptuied

amount of investment, except that the outstanding amounts are larger

than in the case of straight line method. i
d. The Hoskold premise calls for interest on the original investment.
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Where a lease is of very short term and the durability is not substantial enough

to warrant the characteristics of an annuity, then straight line capitalization is appropriate.

At this point, it would be well to mention that the I~JL~~tpisc",..,ill produc.1;

the higher value, the Straight Line with Sinking Fund Recapture Method and the

Hoskold Premise (identical results) the intermediate value and the Straight Line

Method, the lowest value. This order of production is in accorda~ce with the inherent

assumptions, and risks of the several premises. The Inwood Annuity Premise being the

most stable and more gilt edge.. so to speak, it naturally follows that good, well·secured

lease income falls in this category. It represents one of the most stable and soundest

types of real estate investments,

Use of Annuiry Factors

Annuity tables provide for payments at the end of the given period, as for

example, at the end 9f the year. In projecting income into capital value, the base of

capitalization under normal circumstances is the annual net income after it has been

received. Therefore, when payments are made in advance, or half yearly, or monthly,

the factors as found in the annuity tables must be adjusted to meet the conditions.

As an illustration, assume that the annual net rental of a property is $1,600, the

term of the lease is 10 years, and the applicable interest rate is 6 percent. Based on

these facts, the following computations will show the difference in treatment of the

income stream, on an annual, semi·annual, and monthly basis, as well as advanced and

at the end of the period payments.

Annual payments - The Inwood factor for the present worth of $1.00 per

annum, payable for 10 years, d'iscounted at 6 per cent; is 7.360. To compute the factor

for the present worth of $1.00 per annwn, payable in advance for 10 years, dis·

counted at 6 per cent, it is necessary to determine the factor for 9 years from the

tables and add 1.000.

•

•

•

•

I
I,
I

I,
I

Inwood Factor for present worth of $1.00 per annwn for
9 years, discounted at 6 per cent, is .

, Plus .

Inwood Factor for present worth of $1.00 per annum for 10
years, discounted at 6 per cent, payable in advance, equals

6.802
1.000

7.802

•

•

•

•

RENT PAYABLE AT END OF PERIOD--ANNUALLY
$1,600 x 7.360 = '. . . .. $ 11,776

RENT PAYABLE IN ADVANCE-ANNUALLY
$1,600 x 7.802 = $ 12,483

Half-yearly pa)'ments - Instead of 10 annual payments of $1,600, the rent

will be in 20 half yearly payments of $800 each.
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Interest at 6 per cent divided by 2, equals 3 per cent.
Inwood Factor for present worth of $1.00 per annum for
20 years, discounted at 3 per cent, is 14.877.

Inwood Factor for present worth of $1.00 per annum for 19
years, discounted at 3 per cent, equals , . . .. 14.324

Plus. . . . . . 1.000

Inwood Factor. for present worth of $1.00 per annum for
20 years, discounted at 3 per cent, payable in advance, equals 15.324

RENT PAYABLE AT END OF PERIOD--HALF·YEARLY

$800 x 14.877 = .$ 11,902

RENT PAYABLE IN ADVANCE-HALF·YEARLY

$800 x 15.324 = '.' $ 12,259

Monthly payments - Instead of 10 annual payments of $1,600, the rent will

be in 120 monthly payments of $133.33 each.

Interest at 6 per cent divided by 12, equals Y2 per cent.
Inwood Factor for present worth of $1.00 per annum for
120 years, discounted at Y2 per cent, is 90.073.
Inwood Factor for present worth of $1.00 per annum for
119 years, discounted at Y2 per cent, equals 89.524

Plus. . . . . . 1.000

Inwood Factor for present worth of $1.00 per annum for
120 years, discounted at Y2 per cent, payable in advance,
equals 90.524

RENT PAYABLE AT END OF PERIOD--MONTHLY
$133.33 x 90.073 = .$ 12,009

RENT PAYABLE IN ADVANCE-MONTHLY
$133.33 x 90.524 = ' $ 12,069

Thus, it can readily be seen that leases providing for advance payments are

technically worth more than those that provide for payments at the end of the rental

period. Likewise, monthly, and half.yeady rentals are worth more than annual rentals.

In practice, however, the tendency is to. consider the income as if received once a year

and at the end of the year. Even if rentals are received monthly or half.yeady, there

is bound to be a time lag between receipt of funds and their reinvestment; and since

the appraisal process is not an exact science, the extra time consuming calculations

are seldom warranted.

Lessor's and Lessee's Interests in Leased Property

An undivided ownership of a parcel of property embraces a great number of

things, among which are the right to its occupancy and, use, the right to sell in whole

or in part, the right to transfer by bequeath, and the right to transfer by contract for a

specific period of time, and to reserve to one's self all or part of the benefits derived
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from occupancy and use of the real estate. These various rights and privileges are

known as the bundle of rights ~oncept of real property ownership,

An owner who leases real estate transfers one of these basic rights to another

party in accordance with the provisions of the lease contract. He retains for himself all

other rights in the bundle. Upon the signing of the lease, there are two separate and

distinct interests in the property. that of the landlord or lessor and that of the tenant or

lessee. The lessor's interest constitutes what is known as a leased fee estate and the

lessee's interest that of a leasehold estate.

The rights and interests of the lessor and lessee are briefly as follows:

1. LeIJor's interest-leased fee

a. The right to collect the contract rent provided for in the lease.

b. The right to repossess the property at the end of the lease term..

This is the total of his interest. and the measure of its value is as follows:

a. The present worth of the future net rent .returns under the terms of the

lease; and

b. The present worth of the property at the end of the lease, which is called ..

the reversionary value. This reversion is subject to any building adjust- I

ment clauses pertaining to fixtures, etc., which may be 'pro~ided fo~ in i
the lease agreement if any. . J··;;~L i i ! !'~ J

2. Lmee:s intereJt-leaJeh~ld ;. y+~V I:Lf' H- f
a. The right to occupy and use the property for the duration ,Of: the lease;:

b. The .right to any profits from the property over and above the contract

rent provided for in the lease; and

c. Tr.e obligation to surrender the property at the termination of the lease.

This is the total of his interest, and the measure of its value is as follows:

a. The present worth of the difference between the economic rent and the

contract rent, if the latter is the lower,' for the unexpired term of the

lease, including any options of renewal. This is also known as the "bonus

value" in the lease.

b. The present value (not cost) of the improvements, constructed by the

lessee; and

c. The present value of any improvement adjustments in favor of the lessee

at the end of the lease term for fixtures, etc., attached to the improvements

by the lessee and not required to be left for the lessor, as provided for

in the terms of the lease, o.r operation of law.

In order for the lessee to. have a valuable interest in a leased property, it is essential

that he could sublet the property for a higher rent than that which he is obligated to

. '~.



pay under the terms of the lease, or that he has made valuable improvements to the

property. Expressed another way, the market value, or bonus value, of a lease is the

amount that a lessee could obtain as a bonus rental, if he made a sublease.

EFFECT OF VARIATION IN CONTRACT AND ECONOMIC

RENT ON LESSOR'S AND LESSEE'S INTERESTS

When Contract Rent and Economic Rent are Equal

When real estate is currently leased at its fair rental "alue, contract rent and

economic rent are the same. Under these circumstances, the lessee has no marketable

interest in the property and the leasehold estate cannot be sublet at a profit. In such

case, the leased fee estate or lessor's interest constitutes the entire fee simple market

value of the property.

When Economic Rent Exceeds Contract Rent

When economic rent exceeds contract rent, a pOSItive leasehold estate or posItIve

lessee's interest is created. Under these circumstances, the leasehold estate is said to

have a bonus value, to the extent that the lease can be sublet at a profit. The lessor has,

in fact, conveyed to the lessee an extra portion of his valuable property rights and his

leased fee estate is reduced in value proportionally. When economic rent exceeds con­

tract cent, the sum of the lessor's and lessee's interest tends to equal the fee simple

value of the property as if no lease existed. However, although the sum of the two

cannot be worth more' than the fee simple value of the property, it can be worth less.

A iease is a contract in which the property rights are divided between lessor and

lessee, in accordance with the terms of the lease. These terms may adversely affect either

the lessor's or lessee's interest. They may restrict the utilization of the property to the

fullest extent and reduce its productivity both now and for the duration of the lease.

Such circumstances can render the combined market value of the lessor's and lessee's

interest less than the fee simple market value, as if the lease did not exist.

When Contract Rent Exceeds Economic Rent

When contract rent exceeds economic rent, a negative leasehold estate or lessee's

rent liability is created. The lessee, by virtue of the contractual obligation creat:d by the

lease instrument, is liable for payment of the surplus rent, even though he in reality is

receiving no value for these excess payments, Under these circumstances, the market

value of the combined lessor's and lessee's interests can be and usually are more than the

fee simple market value of the property. The property is then composed of both tangible

and intangible parts. There' is now something more than real estate which is a physical

thing composed of land and improvements. We have an added component of an

384



3,000

.$ 12,000

•

•

•

•

•

•

•

•

•

•

•

abstract nature. The two embrace the "real property" concept, that property rights may

attach to tangible things, such as real estate and also to intangible things, such as the

existence of a lease favorable to the lessor. This excess value is not assignable to either

land or buildings, but to the third element of value, the favorable lease.

When contract rent exceeds economic rent, the lessee may possibly default. Legal

proceedings to compel payment of the rent may result, or an adjustment in the rent

may be agreed upon between lessor and lessee as the only practical solution. However,

in the case of a financially strong lessee the situation can be quite different. He prob.

ably will not default and will voluntarily meet the contract rent payments, and if he

should not, it is almost a certainty that the rent can be collected as a result of legal

proceedings, if necessary.

As a~ example of real property market vaiue, assume two identical properties that

are located adjacent to each other and enjoy the same advantages of location. The land

areas of both are identical in size, shape and other features. The buildings on each are

identical in all respects. Both were constructed ten years ago and both are considered

to have a remaining economic life of 40 years. The highest and best use of both proper·

ties is the same. The land value of each is well established at $50,000, through com·

parable sales. Economic rent for each is well established at $D,OOO per year, net, by

comparison with comparable rentals. One of the properties was leased 10 years ago

at $18,000 per year, net, for a term of 50 years. The other property is not presently

subject to a lease. A fair rate of return for both land and building is considered to be

6 per cent. A reasonable and fair rate of return on the surplus rent, because of the

uncertainties and hazards involved, is considered to be 12 per cent.

First property-not subject to lease
Net income to property before recapture , .$ 15,000

Less return on land
$50,000 x 60/0 = ~ ' .

Residual net income imputabl~ to building (before recapture)
Interest - 6%
Recapture - 2Y2% (40 yr. R.E.L.)

Capitalization rate- 8Y2%
Building Value-

$12,000 + 8%% = $141,176, Say $140,000
Plus land value '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50,000

Fee simple market value of property (not subject to surplus contract
rent) $190,000

Second property-subje,ct to lease .
Land (real estate) $ 50,000
Building (real estate) 140,000
Excess value (Intangible) due to excess contract rent of $3,000 per
year for 40 years.
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The present worth of the income stream:
The P. W. of $1.00 per annum for 40 years, discounted at 12%, is 8.244
Then $3,000 x 8.244 = $24,732, Say. . . .. . . . . . . . . . . . . . . .. . .. . . 25,000

Total market value of propert}' (subject to surplus contract rent) .... $215,000

The second property has neither a higher land value nor higher building value.

It does, however, have a higher market value due to the fact that there is attached to the

ownership the right to an extra $3,000 per year, net rental over and above the current

economic rent. The entire market value of the property is a part of the interest of the

lessor, with the lessee's position being not only devoid of market value, but conversely

the lessee has a rent liability to the extent of the present value of the excess rent"

which he is obligated to pay under the terms of tpe lease.

In cases where only the land is leased, usually under a long term lease, and the

lessee has constructed a building on the premises, and the contract rent exceeds the

economic rent for the land, the current surplus contract rent may cause the lessor's

interest to encroach upon the value of the building. As an example of this situation,

assume a property subject to a long term ground lease with a contract rent of $5,000

per year, net. The lessee has constructed a commercial building and he operates the

real estate, which produces for him a net income, before building recapture, of $10,000

per year over and above his rent obligation and all other expenses of operation.

Assume further that the land has a present value of $50,000, if vacant, for its highest

and best use, as substantiated through comparable sales. It is further assumed that 6%

represents a fair rate of return on the current land value.

Under these circumstances, if the real estate were not subject to the lease, the

return on the building investment over and above the economic rental value of the land

would be as follows:

The present annual net income' (before recapture) $10,000
Economic anual rental value of the land-$50,000 x 6% = 3,000

Balance imputable to building (before recapture) $ 7,000

However, the lessee who owns the building does not own the land. He has posses-

sion under a long term net ground lease at $5,000 per year which results in a balance

imputable to the lessee's building as follows:

The present annual net income (before recapture) , $10,000
Contract rent as per ground lease .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,000

Balance imputable to lessee's equity in the building $ 5,000

Therefore, the lessee is paying $2,000 of his $7,000 annual building income to

the lessor. In effect; the lessor's interest not only embraces a return on his land but also

a return on a substantial portion of the building, which was erected and paid for by the

lessee.
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Conversely, when unimproved land is leased for less than its Current economic

rent and the lessee erects a building thereon, his interest consists not only of the value

of the building but also embraces an interest in the value of the land.

1£, in the previous example, the contract ground lease had been $2,000 per year,

net, the lessee's interest would be as follows:

The present annual net income (before recapture) $10,000
Contract rent as per ground lease , . . . . . . . . 2,000

Balance imputable to the lessee's interest in the building and part of the
land .$ 8,000
Less income imputable to the building (before recapture) 7,000

Balance imputable to the lessee's interest in the land ..... _ , .. , . .. .$ 1,000

Since the land value is $50,000 and 6% is the accepted rate of return on the land,

the lessee's interest of $1,000 per year in the land represents one-third or $16,666 of the

land value. This is in addition to the value of the building.

INTEREST RATES APPLICABLE TO LESSOR'S

AND LESSEE'S INTERESTS

Interest rates applicable to a leased fee or lessor's interest tend to correspond to

first mortgage rates, and rates for a leasehold or lessee's interest are the counterpart to

equity rates. Accordingly, it follows that if the original lessee subleases to a third party,

the sublessor's interest, which is known as the sandwich lease, has risk characteristics of

a second mortgage and the applicable interest rate would have a similar position.

For example, if it is determined that 6% is appropriate to attract capital to a given

well secured leased fee, then, after considering all factors, it may be appropriate to

assign an 8% rate to the leasehold interest. On the other hand, if a sandwich lease

were involved, a rate in between would be appropriate for this interest, since that

interest is not as secure as the leased fee and better secured than 'the leasehold, and

enjoys the in·between position.

Said another way, if the interest rate necessary to attract investors to invest capital

in land and buildings as a unit is 7%, then it may be found that the lessor's interest,

being the land under most circumstances, may be capitalized at 6% and the lessee's

interest, being the building under most instances, may be capitalized at 8%.

1£ the lessee has a favorable ground lease, that is, if his contract rent is less than

the economic rent, and his lease has a bonus value, then the rate applicable to the

lessee's interest in the land would be processed at the same rate as that applicable to

the lessor's interest.

These comments are intended only as extremely general guides. The appraiser,

when selecting the applicable rates, should weigh all the risks involved and whenever

possible go to the market to obtain the rates that are being paid in transactions between

buyers and sellers.
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FLAT OR UNGRADED LEASE

Lessor's Interest (Leased Fee)

ExampLes - Assume that a parcel of vacant land was leased on January 1, 1950,

for a term of 99 years, at a net rental of $9,000 per year; that 6 percent is a fair rate of

return on the lessor's income and it is desired to know the value of the lessor's interest

as of January 1, 1962, further assuming that the land has a value of $150,000 at the

time of the appraisal.

Based upon these conditions, the value of the lessor's interest is as follows:

EXAMPLE I

(1) The present worth of the income stream:
The P. W, of $1.00 per annum for 87 years,
discounted at 6 percent, is 16.562,
Then $9,000 x 16,562 = , .. , .,., ,. ,." $149,058

(2) The present worth of the reversion: .
The P. W. of $1.00 (a single payment) collectable
87 years hence, discounted at 6 percent, is 0.006.
The value of the land in 87 years is assumed to be
S150,000 ($9,000 divided by 6 percent).
Then $150,000 x 0,006 = ,..... 900

VALUE OF LESSOR'S INTEREST = " ,.. ,... , $149,958, or $150,000

However, if $200,000 were assumed to be the land value at the time of the appraisal

and all other conditions were as stated in Example I, then the value of the lessor's

interest would be as follows:

EXAMPLE II

(1) The present worth of the income stream:
Same as in Example I .. , , . , , , . , .

(2) The present worth of the reversion:
$200,000 x 0.006 = ., ,." " .

VALUE OF LESSOR'S INTEREST = , ,;., .

$149,058

1,200

$150,258, or $150,000

Then, if the facts were as stated in Example I, excepting that the land value at the

time of the appraisal was $100,000, then the value of the lessor's interest would be as

follows:

EXAMPLE III

(1) The present worth of the income stream:
Same as in Example I , , , , , , " $149,058

(2) The present worth of the reversion:
$100,000 x 0,006 = .. , , ,.. 600

VALUE OF LESSOR'S INTEREST = ,.. " $149,658, or $150,000

The th.cee examples show that the value of the lessor's interest is made up

almost entirely from the income stream and the land reversion is rather insignificant.

In fact, if the assumed value of the land at the time of the reversion were 100 percent
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In error, it would not affect the total value of the lessor's interest by more than one

percent; similarly, the reversion would have only a present worth of about five cents

on the dollar, if it were 50 years hence and only about ten cents on the dollar if it

were 40 years hence. This demonstrates that the reversion portion of the lessor's interest

is negligible in long term leases that still have the greater portion of their term to run,

Lessee's Interest (Leasehold)

Examples - As an illustration, continue with Example I given before in

explaining the lessor's interest. This constitutes the same vacant lot, leased on January

1. 1950, for a term of 99 years, at a net rent of $9,000 per year, with an assumed land

\'alue of $150,000 and 6 percent as a fair rate of return. In this case, the lessee is paying

the full amount of the fair ground rent ($150,000 x 6 percent = $9,000) and the

leasehold, therefore, has no bonus value, and the lessee's interest is zero.' It is further

assumed that the lessee in this case has not erected any improvements on the leased

premises and therefore has no improvement value.

However, if this problem is now modified so that the assumed land value at the

time of the appraisal is $200,000, and as a consequence, the fair rental value (economic'

rent) is $12,000 per year ($200,000 x 6 percent), then, since the obligation as set

forth in the lease is $9,000 (contract rent) per year, it follows that the lessee has a plus

margin of $3,000 per year or "bonus value" of this amount for the duration of the

lease, which has 87 years yet to run. For the purposes of this illustration, again assume

that the lessee has not made any improvements on the leased premises. Then, in this

(:vent, the lessee's interest or "bonus value" would be as follows:

EXAMPLE I

The present worth of the bonus rent:
The P. W. of $1.00 per annum for 87 years, discounted at 6 percent, is 16.562
Then $3,000 x 16.562 = $49,686

By reference to the previous examples when explaining the lessor's interest and

using a $200,000 land value, it was found that the lessor's interest was $150,258. Then

the respective interests of th~ lessor and lessee would be as follows:

VALUE OF LESSOR'S INTEREST .... $150,258
VALUE OF LESSEE'S INTEREST. • .• 49,686
TOTAL VALUE OF PROPERlY ..... $199,944, or $200,000

If the lessee had made any improvements on the leased premises, the present value

(not cost) of such improvements would be added to his interest.

Again use the same data as in Example I, under the explanation of the lessor's

. interest, but assume that the fair rental value of the leased premises is only $6,000 per

year (6 percent x $100,000). The contract rent, however, is $9,000 per year, which the
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lessee is obligated to pay for the remaining 87 year duration of the lease. Then, instead

of the lessee having a bonus value in the lease, he has a $3,000 per year rent liability

for the remaining 87 year duration of the lease. This liability would be discounted on

a present worth basis, at the rate of normal expected fair return, which in the example

has been set at 6 percent. In the event the lessee should have construaed any valuable

improvements on the leased premises,. the rent liability would be subtracted from the

value (not cost) of these improvements, in figuring the lessee's interest. Expressed

another way, when a lessee obligates himself under a lease on vacant land to pay more

than the fair rental value of that land, and he subsequently erects improvements thereon,

he has no equity in his improvements up to the present worth of the rent deficiency.

This portion of the building value is part of the lessor's interest, by virtue of his advan·

tage in the lease.

In this example, if it were assumed that the lease is adequately secured, that the

lessee is financially strong enough so that it would be expected that the contract rent

obligation would be paid throughout the remaining 87 year duration of the lease, then

the respective interests of the lessor and lessee would be as follows:

EXAMPLE II

LeJJor'J inUrnt (/eaJed fee)

(1) The present worth of the income stream:
The P. W. of $1.00 per annum for 87 years, dis­
counted at 6 percent, is 16.%2.
Then $9,000 x 16.562 = :.. $149,058

(2) The present worth of the reversion:
The P. W. of $1.00 (a single payment) collectable 87
years hence, discounted at 6 percent, is 0,006.
Then $150,000 x 0.006 = ,. 900

VALUE OF LESSOR'S INTEREST = $149,958

LeJJee'J internt (/eaJeho/d)

The present worth of the rent liability stream:
(1) The P. W. of $1.00 per annum for 87 years, dis­

counted at 6 percent, is 16.562.
Then $3,000 x 16.562 = .$49,686

LESSEE'S INTEREST (A Liability or Minus Value) 49,686

TOTAL VALUE OF PROPERlY = $199,644, or $200,000

If the lessee should improve the leased premises, he would have no equity in· such

improvements up to $49,686 of their value (not cost).

Distribution of Lessor's and Lessee's Interests
- '

Assume a property that has a reasonable fair market value of $600,000, of which

S200,OOO is the value of the land, as if vacant, and $400,000 is the value (not cost) of
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• the building erected by the lessee, on a long term ground lease. Then the distribution

of the total property value between the lessor and lessee would be as follows:

Hypothetical case - assume that a parcel of vacant laqd was leased on January 1,

1950, for a term of 99 years, at a net rental of $9,000 per year; that 6 percent is :I fair

rate of return on the lessor's investment; and it is desired to know the value, of'the lessor's

interest as of January 1, 1962, further assuming that the land has a value of $150,000

at the time of the appraisal. The lessee has erected a building with a value (not cost)

of $400,000 and if the land were now vacant and available for lease, the fair ground

rent would be $12,000 per year ($200.000 x 6 percent), rather than $9,000 per rear

as per the terms of the lease. Then, under these conditions, the lessee would have a

bonus value, all of which would be in the land, and the distribution of the respective

interests of the lessor and the lessee would be as follows:

•

•

•

•

EXAMPLE I

LeIJor'J illternt (leased fee)

In land .
In building ., ' .

LeIJee'J interest (leasehold)

In land , " .
In building .

TOTAL VALUE OF PROPERTY ; ; .

$200,000
NONE

NONE
400,000

$600,000

900

$149,958
NONE
$149,958

449,686

$599,644, or $600,000

•

•

•

•

•

•

EXAMPLE II

LeIJor's internt (leaJed fee)

(1) The present worth of the income stream:'
The P. W. of $1.00 per annum for 87 years, dis­
counted at 6 percent, is 16.562.
Then $9,000 x 16.562 = $149,058

(2) The present worth of the reversion:
The P. W. of $1.00 (a single payment) collectable
87',years hence, discounted at 6 percent, is 0.006.
Then $150,000 x 0.006 = .
Lessor's Interest-In Land = .
Lessor's Interest-In Building = .

VALUE OF LESSOR'S INTEREST = .
LeIJee's interest (leaJehold)

The present worth of the bonus rent or profit:
The P. W. of $1.00 per annum for 87 years,
discounted at 6 percent, is 16.562.
Then $3,000 x 16.562 = $ 49,686
In building ,..... 400,000
VALUE OF LESSEE'S INTEREST = i .

TOTAL VALUE OF PROPERTI .........••...............
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However, using the same example as before and assuming that the fair current

rent for the land is $6,000 per year, whereas the lessee is obligated to pay $9,000

per year, and all other conditions being as before described, the lessee would have a

yearly rent liability of $3,000.

The present worth of this rent liability for the 87 years that the lease still

has to run would be $49,686 ($3,000 x 16.562), as shown previously.

The distribution of the lessor's and lessee's interests would be as follows:

EXAMPLE III

Leuor's interest (leased fee)

In land $200,000

In building ",.,., , :,.;" .. , .. , ".,. 49,686

VALUE OF LESSOR'S INTEREST = ,., ,. $249,686

Lessee's interest (leasehold)

In land .. , ", ,............ NONE
In building $400,000
Les Ground Rent Liability , , . . . 49,686

VALUE OF LESSEE'S INTEREST·.", , , . . . . .. 3~O,314

TOTAL VALUE OF PROPERTY ,., , $600,000

GRADED OR STEP-UP LEASE

The appraisal of a graded or step-up lease involves the application of the same

principles that apply when appraising a flat or ungraded lease, except that each period

of the lease must be appraised separately.

To illustrate, assume that a parcel of vacant land was leased on January 1, 19~9,

for a term of 40 years. The net contract rentals specified in the lease are: the nrst 5

years at $8,500 per year, the second 5 years at $9,600 per year, the third 5 years

at $10,800 per year, and the remaining 25 years at $12,000 per year. The lessee has

constructed a building that has a fair market value of $400,000 (not cost) which

adequately secures the leased fee. The economic life of the building is estimated to

be 50 years, and it becomes the property of the lessor at the expiration of the lease.

Investigation of the market established $200,000 as the value of the land by com­

parison, and a 6 percent rate for the lessor's interest and a 6Y2 percent rate for the lessee's

interest, as of the time of the appraisal, January I, 1962. It is also ascertained that the

economic rent for the land as of January 1, 1962 is $12,000 per year.

Based upon these facts, the value of the lessor's and lessee's interests are as

follows:

Lessor's interest (leased fee)

a. First 5 Year Period
2 years to run.
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•

•

•

•

•

•

•

•

•

•

•

The present worth of the in­
come stream:
The P. W. of $1.00 per annum
for 2 years, discounted at 6
percent, is 1.833.
Then $8,500 x 1.833 = S 15,581

b. Second.5 Year Period
The present worth of the in­
come stream:
The P. W. of $1.00 per annum
for 7 years, discounted at 6
percent, is 5.582

(minus)
The P. W. of $1.00 per annum
for 2 years, discounted at 6
percent, is 1.833
The P. W. of $1.00 per annum
for 5 years, discounted at 6
percent, deferred 2 years,
equals 3.749
Then $9,600 x 3.749 = $ 35,990

c. Third.5 Year Period
The present worth of the in­
come stream:
The P. W. of $1.00 per annum
for 12 years, discounted at 6
percent, is 8.384

(minus)
The P. W. of $1.00 per annum
for 7 years, discounted at 6
percent, is , 5.582
The P. W. of $1.00 per annum
for 5 years, discounted at 6
percent, deferred 7 years,
equals 2.802
Then $10,800 x 2.802 = , $ 30,262

d. Final 2.5 Year Period
(1) The present worth of the

income stream:
The P. W. of $1.00 per
annum for 37 years, dis­
counted at 6 percent, is ., 14.737

(minus)
The P. W. of $1.00 per
annum for 12 years, dis-
counted at 6 percent, is 8.384
The P. W. of $1.00 per
annum for 25 years, dis­
counted at 6 percent, de- ,
ferred 12 years, equals ;. '6.353
Then $12,000 x 6.353 = $76,236
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(2) The present worth of the
land reversion:
The P. W. of $1.00 (a
single payment), collect­
able 37 years hence, dis-
counted at 6 percent, is 0.116
Then $200,000 x 0.116 = $23,200

(3) The present worth of the
building reversion:
Economic life of building
-50 years = 2 percent
depreciation per year 10
years R.E.L. at end of
lease
Then $400,000 x 2 per-
cent x 10 = .$80,000
The P. W. of $1.00 (a
single payment) collect-
able 37 years hence, dis-
counted at 6 percent, is 0.116
Then $80,000 x 0.116 = .$ 9,280
Total for final 25 year period $108,716

VALUE OF LESSOR'S INTEREST = $190,549

Leuee's interest (leasehold)

a. First 5 Year Period
2 years to run.
The present worth of the rent
margin in the incoC?e stream:

Economic Rent .. : .. $12,000
Contract Rent. . . . . .. 8,500

Rent Margin $ 3,500

The P. W. of $1.00 per annum
for 2 years, discounted at 6Y2
percent, is .. ;............. 1.821
Then $3,500 x 1.821 = .$ 6,374

b. Second 5 Year Period

The present worth of the rent
margin in the income stream:

Economic Rent $1'2,000
Contract Rent 9,600

Rent Margin $ 2,400
The P. W. of $1.00 per annum
for 7 years, discounted at 6Y2
percent, is 5.485

(minus)
The P. W; of $1.00 per annum
for 2 years, discounted at 6Y2
percent, is 1.821
The P. W. of $1.00 per annum
for 5 years, discounted at 6%
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percent, deferred 2 years,
equals 3.664
Then $2,400 x 3.664 = $ 8,794

c. Third.5 Year Period
The present worth of the rent
margin in the income stream:

Economic Rent .$12,000
Contract Rent ~ 10,800

Rent Margin $ 1,200
The P. W. of $1.00 per annum
for 12 years, discounted at 6V2
percent, is 8.159

(minus)
The P. W. of $1.00 per annum
for 7 years, discounted at 6V2
percent, is ..... ~ . . . . . . . . .. 5.485
The P. W. of $1.00 per annum
for 5 years, discounted at 6V2
percent, deferred 7 years,
equals 2.674
Then $1,200 x 2.674 .........................•. .$ 3,209

d. Final 25 Year Period
. (1) The present worth of the

rent margin in the in­
come stream:

Economic Rent .. $12,000
Contract Rent ., $12,000

Rent Margin ....NONE

(2) The value (not cost) of
the improvement, less
building adjustment in
favor of lessor, as per
terms of the lease:
Present building value $400,000

Economic life of build-
ing-50 years = 2 per-
cent depreciation per year
10 years R.E.L. at end of
lease.
Then $400,000 x 2 percent x 10 = . $80,000

The P. W. of $1.00 (a
single payment), collect-
able 37 years hence, dis-
counted at 6 percent, is.. 0.116
Then $80,000 x 0.116 = .$ 9,280

Therefore, ~400,OOO minus
$9,280 equals .$390,720,
the present market value
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of the building to the
lessee ,., .. , , , , ,., $390,720

VALUE OF LESSEE'S INTEREST ",.,." , .. , $409,097

TOTAL VALUE OF PROPERTY, , .... , ..• , . , , , .. , , , ., , .. , , . " , ... , $599,646

The figures should be rounded and the distribution made as follows:

LESSOR'S INTEREST $191,000

LESSEE'S INTEREST 409,000

PROPERTY VALUE $600,000

REVALUATION LEASE

Revaluation leases, or as they are sometimes called, reappraisal leases, are usually

unsatisfactory to both lessor and lessee, and those who are informed in such matters

discourage their use. Consequently, although they had rather common use around

the turn of this century, they are seldom used today.

Properties subject to these leases will not sell to advantage. It is more difficult

to arrange financing for such properties. More often than not, the results of the revalua­

tion of the lease develops into dissatisfaction for both the lessor and lessee. Unless a

lessee is pennitted, under the terms of the lease, to have flexibility and unrestricted

opportunity to develop the property to its highest and most productive use, he not only

cannot achieve success for himself but likewise the lessor will be deprived of receiving

the highest and best return from the property. The very nature of a revaluation lease

constantly places the lessee in a position that makes him hesitate t? place expensive and

. adequate improvements on the premises, because the revaluation might later almost

confiscate these interests and make it aIinost impossible to operate the property.

The major and usually the controlling factor in the valuation of a property subject

. to a revaluation lease is the date specified in the lease for revaluation. As this date

approaches, the lessee's, and for that matter also the lessor's, position becomes more

uncertain. The only stable income stream that can be projected is for the present

unexpired tenn, which is often for quite short duration. An income projection-beyond

this point is foolhardy; Under such circumstances, nonnal annuity capitalization, which

is th~ basis for most lease appraisals, would seldom if ever ~arrMltl=d~--e-uRserv.ativ~.., .' ,. __

straight line capitalization for the most part would apply.

Since these ,leases are not in general use today and the appraiser is seldom called

upon to appraise such property, and the problems presented are usually unique to the

particular appraisal assignment, generalized examples and their solutions will not be

given here. It suffices to say that the appraisal of this type of leased property requires

detailed study and analysis and then the applicatio~ of the usual and accepted normal

appraisal practices and techniques and more particularly those principles and techniques

that· are most applicab~e to leased properties.
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PERCENTAGE LEASE

Leases in which the rental is based on a percentage of the gross sales have become

quite popular in recent years. Often they pose puzzling problems for the appraiser

because of their complexity. However, their appraisal involves the application of the

same basic principles and techniques, as a Bat or ungraded lease or for that matter any

other type of lease. Their basic distinction is that they are designed to produce economic

rent or near economic rent as a condition of the contract. There usually is little if any

problem to apportioning the total value between lessor's and lessee's interest, since only

rarely does the lessee have a bonus value in this type of lease.

In percentage leases, where the lessee is paying the maximum rental, which is

usually the case, the lessee would not have any bonus value or value that could be sublet

at a profit. The lessor's interest would then represent the entire fee ,simple value of the

property. This will be found to be true in the majority of percentage leases unless the

lessee has erected a building, or has attached fixtures to a lessor owned building at his

own expense; then the lessee's interest would be the market value of the building, if

erected by him, or that amount which the .fixtureS' would add to the ~arket value of

the building if installed by him. Except for buildings or fixtures owned by him, the

only time that a lessee can have a bonus value in a percentage lease is if his' agreed base

rental rate of percentage on gross sales is less than that for like or similar leased

property, selling like or similar merchandise. ". ,

The percentage lease is designed so that the lessor will recei~'e, as nearly as possible,

the full economic' rent for his premises. If the percentage on gross sales, 'provided for,'

in ,the lease, is at the same rate as that found in the market for li~e or similar type

leased properties, selling like or similar'merchandise, then the economic rent 'should be

produced. When contract rent and economic rent are the same, the lessor's interest

represents the entire market value of the property and the lessee's marke~ value, is nil:

In determining economic rent, or fair rental value, two compa:rison~ should be
made: A comparison of the subject rental' with other rentals paid for comparable

space, and a compari~~n of subject sales volwne with sales volwnes of lik~ or similar

, tenants. ' .
.:-:._'."'-,",.' .. 4~'~;:'. "_\""'_ • .,.~_ ••. __ V~I~':'-.'~~._-.."(_-:-.,,,,,,~~_,~_,,.,,:,,'.'",.;........ ~._.: ._- ".1-- _, ... .... ,

In percentage leases, the lessor in reality becomes a partner in the business with,

the lessee. It, therefore,. behooves the lessor to select his lessee carefully and also to see '

that the terms of the lease are not only protective to his interests but are not a burden

to the lessee, so that 'they will allow the tenant to operate efficiently and successfully.

Usually, the lessor will insist that the lease contain not only a minimwn rental clause

but also a recapture clause; so that if the lessee does not operate successfully and reach

a desired level of sales within an agreed upon period, the lease may be subject to

cancellation.
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Management plays a very important part in the value of a property subject to a

percentage lease. If the management is poor or inferior and the net income produced

falls below the economic rent, then the lessee not only does not have any valuable market

value interest in the property, but the lessor's interest is reduced below that which would

be normal market value for the property, unless the lease contains an appropriate recap­

ture clause to protect the lessor's interest. Conversely, if the management is superior

and produces an income in excess of economic rental, then the property can have a total

value greater than the fee simple market value of the property without the lease. Here

we would have a real property value, composed of both tangible and intangible parts.

This would be an example of the two property concept; one part of the total value

being that of the real estate and the other part not assignable to either land or buildings,

but to 'superior management by the lessee. Such added market value would attach only

to the lessor's interest and not to the lessee who created it; howev'er, the tenant is not

without reward as he will be compensated for his efforts tIyugh added business profits.

The appraiser should examine and analyze the percentage payments very critically.

He should also examine and analyze data to establish an annual stabilized rent to be

used as the basis of determining the fair fee simple value of the real estate as indicated

by the income approach. If the stabilized rent is in excess of economic rent, this excess

or surplus income must be capitalized separately and at a higher rate to reflect the

hazards and uncertainties of this surplus income.

Todar, the practice of creating percentage of gross sales leases is used for almost

every kind and variety of retail sales operation. They run the whole gamut of the

alphabet, from automobile accessory stores, bakeries, cigar stores, drug stores, electrical

supply stores, and on through service operations, such as banks, restaurants and theaters.

The percentage rates vary in accordance with profit margins and 'sales volumes for the

particular retail line or service. Gasoline service station leases are usually on a percentage

basis, such as 11'2 cents or 2 cents per gallon, for the gallonage sold on the premises.

Regardless of the type of lease involved, the same standard principles of lease

property appraisal apply. For the purpose of this discussion and to demonstrate the

principles of appraisal involved. in percentage leases, a hypothetical, retail clothing

outlet store will be examined.

Examples - Assume that a landlord, 10 years ago, erected a one-story brick

masonry retail store building on a vacant lot, along with an adequately paved parking

area to support the proposed retail sales operation contemplated for the premises. On

January 1, 1952, the landlord leased the premises to a men's clothing merchandising

chain for a term of 20 years, at a net lease rental (before providing for replacement

of improvements) of 6 percent on gross sales volume. The lease further provided for

a minimum guaranteed rent of $6,500 per year; and also if the total rental, based on

6 percent of gross sales volume, is less than $5,000 for the previous year, the lease
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can be cancelled at the option of the lessor on 90 days notice. An appraisal is to be

made of the value of the property and the respective interests of lessor and lessee as of

January 1, 1962. By comparison, it has been determined that the land, if vacant, has a

fair market value of $25,000. The improvements are estimated to have a present fair

market value of $100,000 and an economic life of 40 years. For the purposes of this

. -example, it will be assumed that the paving on the parking atea will have the same

life as the building and the entire improvement will be treated as one unit. In practice,

they should be separated with a proper economic life assigned for the paving and this

item treated separately in the appraisal. After an examination of the income produced by

the lease for the past 5 years and in analysis of future trends and indications, the

stabilized rent is determined to be $10,000 per year (including recapture of improve­

ments) and $7,500 net per year after provision for recapture of improvements. These

figures are based upon stabilized gross sales of $166,000 per year. Further analysis of

the market leads to the conclusion that a 6 percent interest rate would be applicable to

all phases of the investment.

Based upon these facts, the values of the lessor's and lessee's interests are as

follows:

EXAMPLE

Leuor'J illternt (leafed fee)
(1) The present worth of the income stream:

Stabilized contract rent-Sl0,OOO (before recapture) .
Stabilized contract rent-$7,500 net (after recapture) .
Economic rent-$7,500 net.
The P. W. of $1.00 per annum for 10 years, discounted at 6 percent
is 7.360. .
Then $7,500 x 7.360 = $ 55,200

(2) The present worth of the land reversion:
'The P. W. of $1.00 (a single payment) collectable 10 years hence,
\discounted at 6 percent, is 0.558.
Then $25,000 x 0.558 = 13,950

(3) The present worth of the building reversion:
The P. W. of $1.00 (a single payment) collectable 10 years hence,
discounted at 6 percent, is 0.558.
Then $100,000 x 0.558 = 55,800

VALUE OF LESSOR'S INTEREST· $124,950
Rounded to $125,000

LESSEE'S INTEREST-LEASEHOLD NONE

PROPERTY VALUE $125,000

No'f assume that the stabilized contract rent produced by 6 percent on gross sales

volume (before building recapture) is $1,2,000 per year, or $2,000 more than economic

rent. Also assume that it has been determined, after study and analysis" that the surplus
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stabilized rent over economic rent, because of uncertainty and hazards, should be capital­

ized at a 10 percent rate. All other conditions of the problem remain the same.

Under these conditions, the values of the lessor's and lessee's interests are as

follows:

EXAMPLE 11

Lessor's interest (leased fee)

(1) The present worth of the income stream:
Stabilized contract rent-$12,000 (before recapture)
Stabilized contract rent-$9,500 net (after recapture).
Economic rent-$7,500 net.
Surplus rent-$2,000
(a) The present worth of the economic rent;
The P. W. of $1.00 per annum, for 10 years, dis-.
counted at 6 percent, is 7.360.
Then $7,500 x 7.360 = S 55,200
(b) The present worth of the surplus rent:
The P. W. of $1.00 per annum, for 10 years, dis­
counted at 10 percent, is 6.145.
Then $2,000 x 6.145 = . . . . . . . .. . 12,290
Total value of income stream .

(2) The value of reversion:
The land-
Same as in Example I $ 13,950
The building-
Same as in Example I , , . . . 55,800
Total value of the reversion , , ..

VALUE OF LESSOR'S INTEREST· .

Rounded to .
LESSEE'S INTEREST-LEASEHOLD ' .

PROPERlY VALUE ..........•....................................

$ 67,490

69,750

$137,240
$137,500

NONE

$137,500

Now assume that the stabilized contract' rent produced by 6 percent on gross sales

volume (before building recapture) is $9,000 per year and .$6,500 after recapture and,

therefore, $1,000 less than economic rent. All other conditions of the problem remain

the same.

Under these conditions, the values of the lessor's and lessee's interests are as

follows:

EXAMPLE III

Leuor's il1terest (leased fee)

(1) The present worth of the income stream:
Stabilized contract rent-$9,000 (before recapture).
Stabilized contract rent-$6,500 net (after recapture).
Economic rent-$7,500
Rent deficiency-$1,OOO
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The P. W. of $1.00 per annum, for 10 years, dis-
counted at 6 percent, is 7.360. .
Then $6,500 x 7.360 = .

(2) The present worth of the reversion:
The land-
Same as in Example I . . . . . . . . . . . . . . . . . . . . . . . . .. $ 13,950
The building-
Same as in Example I . . . . . . . . . . . . . . . . . . . . . . . . . . 55,800
Total value of the reversion .

VALUE OF LESSOR'S INTEREST ..•.............................
Rounded to .

LESSEE'S INTEREST-LEASEHOLD ......•..........................

PROPERTY VALUE (Subject to lease) .
FEE SIMPLE VALUE OF PROPERTY (if not subject to lease) .

$ 47,840

69,750

$117,590
$117,500

NONE

$117,500
$125,000

•

•

In this situation, not only is the lessor's interest lowered, and the lessee has no
\

valuable interest, but the market value of the property is penalized because of a poor

tenant. In practice, this situation seldom should occur, as an alert lessor would insist

on having a recapture clause in the lease instrument for the purpose of remedying

such situations.
Now assume that all of the conditions set forth in Example I are the same except;

that the lease calls for 5 percent on gross sales volume rather than 6 percent, which is

. established as representing the economic or going fair percentage rental for this type

of merchandising.

•
I

•

•

•

•

•

EXAMPLE IV

Lessor'J intereJt (leaJed fee)
(1) The present worth of the income stream:

Stabilized contract rent (5 percent x $166,000)­
$8,300 net (before recapture).
Stabilized contract rent-$5,800 net, after recapture.
Economic rent-$7,500
Rent saving (bonus value)-$1,700
\!be P. W. of $1.00 per annum, for 10 years, dis-
counted at 6 percent, is 7.360.
Then $5,800 x 7.360 = .

(2) The present worth of the reversion:
The land-
Same as in Example I $ 13,950
The building-
Same as in Example I ... . . . . . . . . . . . . . . . . . . . . . . 55,800
Total value of the reversion .. , .

VALUE OF LESSOR'S INTEREST' .....................•.........

LeJsee'J interest (leasehold)
The present worth of the rent saving:.
The P. W. of $1.00 per annum, for 10 years, discounted at
6 percent, is 7.360.
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12,512

$124,940*

Then $1,700 x 7.360 = .
VALUE OF LESSEE'S INTEREST .
(*This figure should be $125,000.)

The figures should be rounded and the distribution made as follows:

LESSOR'S INTEREST $112,500

LESSEE'S INTEREST 12,500

PROPERTY VALUE $125,000

In this situation the lessor has, in effect, conveyed to the lessee a part of his

valuable property rights because of committing himself in the lease to a lower base

percentage rate on gross sales than that rate which is established in the market for this

type of merchandising.

SANDWICH LEASE

If a property is leased and then subleased, the original lessee becomes the owner

of a sandwich leasehold. This interest, as the phrase implies, is an in-between interest,

created by the two transactions. The first is the creation of a leased fee estate and a

leasehold estate by the making of the original lease, which can be either for a short or

long term. The second transaction is a sublease from the original lessee to a third party.

Without losing his status as a tenant, the original lessee now becomes a landlord as

well. The sublessee obtains control, use and occupancy of the physical property. The

original lessee is now the owner of the sandwiCh lease. He receives the rent as agreed

upon in the sublease, and is obligated to the original lessor for all the terms of the

original lease and the payment to him of the rent reserved in that lease. The difference,

if any, between the rent reserved in the original lease and that reserved in the sublease,

often referred to as the rent margin, represents the interest of the sandwich leaseholder.

Obviously, the sandwich iiiterest can have value only in the event that the rental obliga­

tion of the sandwich lessee is less than the rental obligation of the sublessee.

Occasionally, the sublessee will default and, in that event, the sandwich lessee must

step in and operate the property. This is an added potential hazard and risk which must

be reflected in the interest rate applicable to the sandwich lease.

There are many variations in sandwich leases. They may be for the full remaining

unexpired term of the original lease, they may be for a shorter term, but they cannot

be for a term longer than the unexpired term of the original lease. In the event that

the sublease is for a shorter term than the original lease, then the sandwich leaseholder

will have to step in at the expiration of the sublease and operate the property or else

create a new sublease. In complex situations, the premises covered by the original lease

may be divided, in that only a part of the original leased premises is subleased or

several subleases may be created. Sometimes the sublease is further subleased. There
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are no particular difficulties in evaluating these intermediate lease positions in a parcel

of real property, provided all the facts are known.
The following is an example of the valuation of a sandwich lease:

Assume that a parcel of vacant land was leased by A to B on January 1, 1940, for a

term of 99 years at a net rental of $3,000 per year. On January 1, 1950, B subleased to C

for the remainder of the original term of the lease at a net rent of $5,000 per year.

-It is desired to ascertain the value of the sandwich lease as of January 1, 1962, the date

of the appraisal. It is determined that as of January 1, 1962, the land had a value of

$150,000, by comparison, and the economic rent of the land was $9,000 net, based on

a 6% rate of return.
The value qf the three interests are as follows:

$ 51,087

•

•

•

•

•

T be interest of "A" (lea!ed fee)

(1) The present worth of the income stream:
The P. W. for $1.00 per annum for 77 years, dis-
counted at 6 percent, is 16.479. .
Then $3,000 x 16.479 = .$ 49,437

(2) The present worth of the reversion:
The P. W. for $1.00 (a single payment), collectable
77 years hence, discounted at 6 percent is 0.011.
Then $150,000 x 0.011 = 1,650

VALUE OF LEASED FEE INTEREST .

The interest of "B" (!andwich lease)

The present worth of the rental margin:
The P. W. for $1.00 per annum for 77 years, discounted
at 6 percent, is 16.479.
Then $2,000 ($5,000 minus $3,000) x 16.479 = $ 32,958
VALUE OF SANDWICH LEASE INTEREST .

The illtere!t of "G" (JUb-leasehoIJ)
The present worth of the rental margin In the income

stream:
The P. W. for $1.00 per annum for 77 years, discounted
at 6 p~rcent, is 16.479.
Then $4,000 ($9,000 minus $5,000) x 16.479 = $ 65,916
VALUE 01' SUB-LEASEHOLD INTEREST .

TOTAL VALUE OF PROPERlY .

Note: * This is the value of the land, since no buildings were considered
as being erected on the land for purposes of this problem.

Rounding of the figures would produce the following allocation of value:

LEASED FEE .$ 51,000

SANDWICH LEASE .. , 33,000
SUB-LEASEHOLD .... 66,000

PROPERlY VALUE .,. $150,000

32,958

65,916

$149,961*

•

•

•
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CHAPTER 32

The Appraisal of Leases

LeROY c. MOSER

Chief, Right-of-Way Division

Mary/al1d State Roads Commission

It has been noted in the preceding chapter that appraising properties subject to

leases presents some of the most involved problems encountered by a real estate appraiser.

Good appraising of real estate requires time consuming effort and analysis. Appraising

commercial property, and for the purposes of this chapter discussion is primarily of

leased commercial properties, consumes more time and analysis than the average run­

of·the-mine appraisal. When another complication is added, that of divided interest,

the problem becomes even more involved and time consuming. There are no short

cuts. All of the major basic steps necessary for any properly executed appraisal must

first be carried out and then the more specialized steps peculiar to the appraisal of

leased interests must'be applied in the determination and apportioning of the total value

between the interests of lessor and le·ssee.

The following basic steps 1D the appraisal of leased property should be followed

In the order given:

Examine the Lease

Before; beginning any appraisal of real property subject to a lease, first obtain

a copy of the lease an.d examine it in detail. This instrument sets forth the obligations

of the respective parties; such as who is responsible for maintenance, who pays the

taxes and the insurance, etc. These questions are vital in making an allocation of

expenses and a determination of net income for the capitalization approach to value.

Many leases have unusual, devious and complicated provisions which may have an effect

upon the fee simple value of the property and a serious effect upon the value of the

lessor's and lessee's interest. Each lease document requires study and no appraisal

of a leased property should ever be made solely upon the basis of the amount of rent

. stipulated in the lease. Lease documents, especially those for long term leases, are usually

quite involved, and they are by no means universal in their terms and provisions.
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As the first step in the appraisal problem, the lease instrument must be carefully

examined and analyzed from the "iewpoint of the property as a whole and then

. from the viewpoint of both lessor and lessee individually.

Applying the Appraisal Process

1. Determine the highest and best use of the property.

The highest and best use of a property is the optimum or most profitable

likely use to which a property can be put. It is that most profitable,

reasonable, continuous use to which the property is adapted and needed or

likely to be in demand in the reasonably near future.

In determining this use, take into consideration all relevant regional,

local and neighborhood characteristics as well as the physical, functional and

economic features peculiar to the particular property. Limitations, such as

deed and zoning restrictions, must be considered and weighed.

2. Gather, classify, and analyze all pertinent data.

This involves an orderly process of determining the necessary data that

wjll have a bearing or effect in any way upon the valuation problem and the

acquiring, classifying and analYSis of this data in a most thorough and

efficient manner to serve as tools to establish the value of the subject property.

3. A preliminary estimate of the indicated market value of the property as a

whole, by an application of the three classic approaches.

a. The Cort Approach - The reproduction COSt new less accrued depre­

ciation, due to physical, functional and economic causes, plus the value

of the land as determined from comparable sales of similar land or

by the use of a land residual technique.

b. The Market Approach - A comparison with similar properties which

have been sold, making allowances for essential differences between the

comparables and the subject property.

c. The Income Approach - The capitalization of the net income at a

proper rate of return, using either a land, building or property residual

technique, the one used being the one best adapted to the facts of the

particular case.

4. A correlation and final estimate of fee simple value of the property as a

whole.

This IS a bringing together into a single final value the preliminary

indications of value as developed by the several approaches.

All things being equal, the i~come approach probably will carry the

greatest weight in the final determination of value, primarily because in leased
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property, one is dealing strictly in rent income producing property. The two

other approaches for the most part should serve as checks and balances

in developing· a true fair market value of the property. This is a general

statement, however, and should not be followed carte. blanche as, under

certain circumstances, there will be exceptions to the general rule.

5. The final step in the appraisal of property subject to a lease is to allocate

the total fee simple value between the interests of the lessor and lessee on

the basis of the present worth of their future interests in the property.

Allocation of Fee Value Between Leased Fee and Leasehold Interests

In the previous chapter, the components of the lessor's and lessee's interests

are defined as well as the method of calculating these interests. It is not necessary in,
every appraisal problem of leased property to calculate both the interest of the lessor

and that of the lessee. Usually, it is only necessary to calculate that interest which is

the simplest to calculate, and' then to subtract this interest from the value of the

whole property to determine the other interest. The following procedure is considered

not only the most practical but the best method in most cases.

If the lease is a long term lease, it is best to make the lessee's interest residual,

by deducting the present worth of the lessor's interest from the fee simple value of

the property. This is done in the long term lease, because the lessor's interest is the one

, that is more specifically defined, easier to calculate, and there is less chance of error

likely to occur. Where a lease is well secured and runs for 40 or 50 years, the reversion

rights are negligible. All that it is really necessary to calculate is the present worth

of ·the fixed, definite, recurring income. However, although the reversion is of little

consequence, its discounted value is usually added to present worth of the income

stream in figuring the lessor's interest as it completes the theoretical valuation of the

interest even though it adds very little to the final result.

If the least is a short term lease, it is best to make the lessor's interest residual

by deducting (he present worth of the lessee's interest from (he fee simple value of (he

whole property. This is done in the shon term lease, because the lessee's interest is (he

one that is the easier to calculate, usually the minor interest, and there is less chance of

error in its calculation.

The following examples illustrate the most commonly encountered distributions

made between the lessor's and lessee's interests for both short and long term leases in

accordance with the above practice.

In each case, it is assumed that the use is the highest and best use for the land

and that improvements, if any, are. properly placed.
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Allocation of Value between Lessor's and Lessee's Interests

Example I

SHORT TERM LEASE-UNIMPROVED LOT. CONTRACT RENT EQUAL TO ECONOMIC
RENT.

Essential facts:

(1) Contract rent-$I,200 per year, net.
(2) Economic rent-$I,200 per year.
(3) Unexpired term-5 years,
(4) Value of fee simple property on comparative basis-.$20,OOO
(5) Local investors demand a 6 percent return on land.

Fee simple value of property

By both comparison and income approaches .$ 20,000

Lessee;s interest (leaJehold) ,
Since both contract rent and economic rent are equal, there is no leasehold
bonus value in the lease.
(Minus) The lessee's interest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. NONE

Lessor's interest (/eaJed fee) '..... .$ 20,000

Example II

SHORT TERM LEASE-UNIMPROVED LOT. CONTRACT RENT EXCEEDS ECONOMIC
RENT.

Essential facts:

(1) Contract rent-$1,500 per year, net.
(2) Economic rent-$1,200 per year.
(3) Unexpired term~5 years.
(4) Value of fee simple property on comparative basis-$20,OOO
(5) Local investors demand a 6 percent return on land.
(6) Because of the added risk involved, an analysis reveals that the

surplus rent would require a 7 percent rate of return.

Fee simple value of property

By both comparison and income approaches , .$ 20,000

Lessee's interest (leaJebo/d)

Since the contract rent exceeds the economic rent by .$300 per year, not
only is there an absence of a leasehold bonus value in the lease, but the
lessee has a rent liability of .$300 each year for the remaining 5 rear dura­
tion of the lease. This rent liability is:

The present worth of the rent liability stream:
The P. W. of $1.00 per annum for 5 years, discounted at 6 percent,
is 4.212.
Then $300 x 4.212 = $1,264, say $1,250, which is the total amount
of the lessee's rent liability.
(Min~) The lessee's interest. . . . . . . . . . . . . . . . . .. . . . . . .. . . . .. NONE

LESSOR'S INTEREST~(In real estate) $ 20,000

However, in this case,' because of a lease contract favoring the lessor,
to the extent of $300 per year 'in excess of the economic rent, the
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lessor has in this extra rent an added property value over and above
the value of the real estate. This is an intangible asset that attaches
itself to the lease, and not the real estate. This extra value is as
follows:

The present worth of the surplus rent stream:
The P. W. of $1.00 per annum for 5 years, discounted at 7 per­
cent, is 4.100.
Then $300 x 4.100 = $1,230

LESSOR'S INTEREST (In the lease) .

TOTAL LESSOR'S INTEREST (LEASED FEE) S
Rounded to . . . . .. S

1,230

21,230
21,250

1,264

$ 23,736

Example III

SHORT TERM LEASE-UNIMPROVED LOT, ECONOMIC RENT EXCEEDS CONTRACT

RENT.

EIJetltiaJ facts
(1) Contract rent-$l,200 per year, net.
(2) Economic rent-$1,500 per year.
(3) Unexpired term-5 years. .
(4) Value of fee simple property on comparative basis-$25,000
(5) Local investors demand 6 percent return on land.

Fee simple value of property
By both comparison and income approaches , $ 25,000

Lessee's interest (leasehold)
Since the economic rent exceeds the contract rent by $300
per year, there is a leasehold bonus value of this amount

. each year for the remaining 5 year duration of the lease.

This bonus value is:
The present worth of the bonus rent:
The P. W. of $1.00 per annum for 5 years, dis­
counted at 6 percent, is 4.212.
Then $300 x 4.212 = $1,264
(Minus) The lessee's interest .

LeIJa,.'s intfrest (leasehold fee) .
\

The figures should be rounded and distribution made as follows:
LESSOR'S INTEREST .•.. $23,750
LESSEE'S INTEREST 1,250
PROPERTY VALUE $25,000

•

•

•

•

•
Example IV

•
SHORT TERM LEASE-IMPROVED LOT,. BUILDING ERECTED BY LESSOR. CONTRACT

RENT EQUAL TO ECONOMIC RENT.

EIJential facts:
(1) Contract rent-$6,300 per year, net (before recapture).
(2) Contract rent-$4,800 per year, net (after recapture).
(3) Economic rent-$4,800 per year.

•
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(4) Unexpired term-8 years.
(5) Economic life of the building-40 years.
(6) Value of lot, if vacant, on comparative basis-.$20,OOO
(7) Value of fee simple property-Correlation of 3 approaches­

$80,000
(8) Value of building (not cost)-$60,000
(9) Local investors demand a 6 percent return on land and 8Y2 percent

return on buildings of this type (6 percent interest and 2Y2 percent
recapture). .

Fee simple value of property
By correlation of the 3 approaches ..... . . . . . . . . . . . . . . . . . . . . . . . . .. .$ 80,000 .

LeHee's interest (leaseho!d)
Since both contract rent and economic rent are equal, there is no leasehold
bonus value in the lease.
(Minus) The lessee's interest. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. NONE

LeHor's interest (leased fee) $ 80,000

Example V

SHORT TERM LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSOR. CONTRACT
RENT EXCEEDS ECONOMIC RENT.

EHentiai facts:
(1) Contract rent-$6,900 per year, net (before recapture).
(2) Contract rent-$5,400 per year, net (after recapture).
(3) Economic rent-$4,800 per year.
(4) Unexpired term-8 years.
(5) Economic life of the building-40 years.
(6) Value of lot, if vacant, on a comparative basis-$20,OOO
(7) Value of fee simple property-Correlation of 3 approaches-$80,000
(8) Value of building (not cost)-.$60,000
(9) Local investors demand a 6 percent return on land and 81/ 2 percent

return on buildings of this type (6 percent interest and 2Y2 percent
recapture).

(10) Because of the added risk involved, analysis reveals that the surplus
rent would require an 8 percent rate of return.

Fee simple value of property
By correlation of the 3 approaches . . . . . . . .. $ 80,000

LeHee's interest (leasehold)
Since the contract rent exceeds the economic rent by $600 per year, not
only is there an absence of a leasehold bonus value in the lease, but the
lessee has a rent liability of $600 each year for the remaining 8 year dura­
tion of the lease. This rent liability is:

The present worth of the rent liability stream:
The P. W. of $1.00 per annum for 8 years, discounted at 6 percent,
is 6.210.
Then $600 x 6.210 = $3,726, say $3,750, which is the total amount
of the lessee's rent liability.
(Minus) The lessee's interest . . . . . . . . . . . . . . . . .. NONE

LESSOR'S INTEREST-(In real estate) .$ 80,000
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However, in this case, because of a lease contract favoring the lessor
to the extent of $600 per year of rent in excess of economic rent, the
lessor has in this extra rent an added property value over and above
the value of the real estate. This is an intangible asset that attaches
itself to the lease, and not the real estate. This extra value is as
follows: .

The present worth of the surplus rent stream:
The P. W. of $1.00 per annum for 8 years, discounted at 8 percent,
is 5.747.
Then $600 x 5.747 = $3,448
LESSOR'S INTEREST (In the lease) .

TOTAL LESSOR'S INTEREST-LEASED FEE ............•..... .$
Rounded to .$

3,448

83,448
83,500

Example VI ,

3,726

$ 86,274

•

•

•

•

•

•

•

•

SHORT TERM LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSOR. ECONOMIC

RENT EXCEEDS CONTRACT RENT.

Euential facts:
(1) Contract rent-$6,300 per year, net (before recapture).
(2) Contract rent-.$4,800 per year, net (after recapture).
(3) Economic rent-$5,400 per year.
(4) Unexpired term-8 years.
(5) Economic life of the building--40 years.
(6) Value of lot, if vacant, on a comparative basis-$30,000
(7) Value of fee simple property-Correlation of 3 approaches-$90,000
(8) Value of building (not cost)-.$60,000
(9) Local investors demand a 6 percent return on land and 8Yz percent

return on buildings of this type (6 percent interest and 2¥2 percent
on recapture).

Fee simple value of property
By correlation of the 3 approaches . . . . . . . . . . . .. $ 90,000

uuee's interest (leasehold)
Since the economic rent exceeds the contract rent by $600 per year, there
is a leasehold bonus value of this amount each year for the remaining
8 year duration of the lease. This bonus value is:

The present worth of the bonus rent:
The P. W. of $1.00 per annum for 8 years, discounted at 6 percent,
is 6.210.
Then $600 x 6.210 = $3,726
(Minus) The lessee's interest .

uuor's interest (leased tee) .

The figures should be rounded and distribution made as follows:

LESSOR'S INTEREST .••• $86,250
LESSEE'S INTEREST 3,750
PROPERTY VALUE •.••. $90,000
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Example VII

LONG TERM GROUND LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSEE.

CONTRACT RENT EQUAL TO ECONOMIC RENT.

Esselltial facts:
(1) Contract rent-$3,000 per year, net.
(2) Economic rent-$3,000 per year.
(3) Unexpired term-60 years.
(4) Economic life of the building-50 years.
(5) Value of lot, if vacant, on comparative approach-$50,000
(6) Value of fee simple property-Correlation of 3 approaches-

$250,000
(7) Value of building (not cost)-$200,OOO
(8) Local investors demand a 6 percent return on land and an 8 percent

return on buildings of this type (6 percent interest and 2 percent
recapture) .

Fee simple value of pl'openy
By correlation of the 3 approaches . . . . . . . . . . . . . . . . . . . .. $250,000

Lessor's illterest (leased fee)

(1) The present worth of the income stream:
The P. W. of $1.00 per annum for 60 years, dis­
counted at 6 percent, is 16.161.
Then $3,000 x 16.161 = .$ 48,483

(2) The present worth of the reversion:
The P. W. of $1.00 (a single payment), collectable
60 years hence, discounted at 6 percent, is 0.030.
Then $50,000 x 0.030' = :..... 1,500
(Minus) The lessor's interest , .. .. . . . . .. . . .. 49,983

Lessee's illterest (leasehold) $200,017

The figures should be rounded and distribution made as follows:

LESSOR'S INTEREST $ 50,000
LESSEE'S INTEREST 200,000
PROPERTY VALUE $250,000

Example VIII

LONG TERM GROUND LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSEE.

CONTRACT RENT EXCEEDS ECONOMIC RENT.

Esselltial facts:
(1) Contract rent-$4,500 per year, net.
(2) Economic rent-$3,000 per year.
(3) Unexpired term-60 years.
(4) Economic life of the building-50 years.
(5) Value of lot, if vacant, on comparative basis-$50,000
(6) Value of fee simple property-Correlation of 3 ap-

proacbes-S250,000 .
(7) Value of building (not cost)-$200,000
(8) Local investors demand a 6 percent return on land

and an 8 percent return on buildings of this type
(6 percent interest and 2 percent recapture) .
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(9) Since the lessee's building adequately secures the
surplus rent, the same 6 percent interest applicable to
land and building would be applicable to the surplus
rent.

Fee Jimple value of property
By correlation of the 3 approaches .

LeJJorJ intel'elt (leaJed fee)
(1) The present worth of the income stream:

The P. W. of $1.00 per annum for 60 years, dis­
counted at 6 percent, is 16.161.
Then $4,500 x 16.161 = $ 72,725

(2) The present worth of the reversion:
The P. W. of $1.00 (a single payment), collectable
60 years hence, discounted at 6 percent, is 0.030.
Then $50,000 x 0.030 = 1,500

(Minus) The lessor's interest ~ .

LeJJee'J internt (leaJehold) .

The figures should be rounded and distribution made as follows:

LESSOR'S INTEREST ..• $ 74,250
LESSEE'S INTEREST ..• 175,750
PROPERTY VALUE •..• $250,000

$250,000

74,225

$175,775

•

•

•

•

•

•

In this case, the building on the property has a present market value (not cost)

of $200,000. However, despite the fact that this building was erected and paid for

by the lessee, he does not completely own it. Since the contract ground rent exceeds the

economic rent by $1,500 per year, the building, to the extent of the present worth of

$1,500 per year for the 60 year remaining term of the lease, is security for the surplus

rent obligation. ($1,500 x 16.161 = $24,242, say $24,250) To this extent, the

lessee, by virtue of the adverse lease, has contracted to the lessor 'this amount of

value in th.e building.

Example IX

LONG TERM GROUND LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSEE.

ECONOMIC RENT EXCEEDS CONTRACT RENT.

EJjential facts:

(1) Contract rent-.$3,000 per year, net.
(2) Economic rent-$4,500 per year.
(3) Unexpired tenn-6O years.
(4) Economic life of the building-50 years.
(5) Value of lot, if vacant, on comparative basis-$75,000
(6) Value of fee simple property-Correlation of 3 ap-

proaches-$275,000
(7) Value of building (not cost)-$200,000 ,
(8) Local investors demand a 6 percent return on land

·and an 8 percent return on buildings of this type
(6 percent interest and 2 percent recapture).
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Fee simple value of property
By correlation of the 3 approaches $275,000

Lessor's interest (leased fee)

(1) The present worth of the income stream:
The P. W. of $1.00 per annum for 60 years, dis­
counted at 6 percent, is 16.161.
Then $3,000 x 16.161 = $ 48,483

(2) The present worth of the reversion:
The P. W. of $1.00 (a single payment), collectable
60 years hence, discounted at 6 percent, is 0.030.
Then $75,000 x 0.030 = 2,250

(Minus) The lessor's interest.. . . .. . . . . . .. . . . .. . 50,733

Lessee's interest (leasehold) $224,267

The figures should be rounded and distribution made as follows:

LESSOR'S INTEREST $ 50,750
LESSEE'S INTEREST 224,250
PROPERTY VALUE $275,000

In this case, since the contract ground rent is $1,500 less than the economic rent,

the lessee has a bonus value of $1,500 per year for the remaining 60 year term of the

lease. Its percent value is the present worth of $1,500 per year for 60 years at 6 percent

(Inwood factor is 16.161). (6 percent is the going rate for this type of investment)

Therefore, the bonus value is $1,500 x 16.161 = $24,242, say $24,250. This amount

added to the $200,000 building value accounts for the lessee's total interest of $224,250.

The lessor has in fact, by virtue of making an adverse lease, conveyed to the lessee

$24,250 of the $75,000 lot value, leaving to himself only a $50,750 interest in the lot,

despite its market value of $75,000 if vacant and not subject to the lease.

Example X

LONG TERM LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSOR. CONTRACT

RENT EQUAL'TO ECONOMIC RENT.

Essential facts:

(1) Contract rent-$19,000 per year, net (before recapture).
(2) Contract rent-$15,OOO per year, net (after recapture).
(3) Economic rent-$15,OOO per year.
(4) Unexpired term-20 years.
(5) Economic life of the building-50 years.
(6) Value of lot, if vacant, on comparative basis-$50,000
(7) Value of fee simple property-Correlation of 3 approaches­

$250,000
(8) Value of building (not cost)-$200,OOO
(9) Local investors demand a 6 percent return on land and an 8 percent

return on buildings of this type (6 percent interest and 2 percent
recapture). .

Fee simple value of property
By correlation of the 3 approaches .... . . . . . . . . . . . . . . . . . . . . . . . . . .. $250,000

414



•

•

•

•

•

•

•

•

•

•

Leuor's illterest (leased fee)
(1) The present worth of the income stream:

The P. W. of $1.00 per annum for 20 years, dis­
counted at 6 percent, is 11.470.
Then $15,000 x 11.470 = $172,0:;0

(2) The present worth of the land reversion:
The P. W. of $1.00 (a single payment), collectable
20 years hence, discounted at 6 percent, is 0.312.
Then $:;0,000 x 0.312 = 15,600

(3) The present worth of the building reversion:
The P. W. of $1.00 (a single payment), collectable
20 years hence, discounted at 6 percent, is 0.312.
Then $200,000 x 0.312 = 62,400

(Minus) The lessor's interest $250,050·

Leuee'J interest (leasehold) NONE

(* This figure should be $250,000)

Example XI

LONG TERM LEASE-IMPROVED LOT, BUILDING ERECTED BY LESSOR. CONTRACT

RENT EXCEEDS ECONOMIC RENT.

Euential facts:
(1) Contract rent-$20,500 per year, net (before recapture).
(2) Contract rent-$16,500 per year, net (after recapture).
(3) Economic rent-$15,OOO per year,
(4) Unexpired term-20 years.
(5) Economic life of the building-50 years.
(6) Value of lot, if vacant, on comparative basis-$50,000
(7) Value of fee simple property-Correlation of 3 approaches­

$250,000
(8) Value of building (not cost)-$200,000
(9) Local investors demand a 6 percent return on land and an 8 percent

return on buildings of this type (6 percent interest and 2 percent
recapture) .

(10) Because of the added risk involved, an analysis reveals that the
surplus rent would require a, 10 percent rate of return.

Fee JimpJe value of property
By correlation of 3 approaches . . . . . . . . . . . . . . . . . . . . . . .. $250,000

Leuors interest (leaJed fee)
(A) Lessor's Interest (In real estate)

(1) The present worth of the economic rent income
stream:
The P. W. of $1.00 per annum for 20 years,
discounted at 6 percent, is 11.470.
Then $15,000 x 11.470 = $172,050

(2) The present worth of the land reversion:
The P. W. of $1.00 (a single payment), collect·
able 20 years hence, dis90unted at 6 percent, is
0.312.
Then $50,000 x 0.312 = 15,600
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(3) The pres~nt worth of the building reversion:
The P. W. of $1.00 (a single payment), collect­
able 20 years hence, discounted at 6 percent, is
0.312.
Then $200,000 x 0.312 = 62,400
LESSOR'S INTEREST (In real estate) $250,050*

(* This figure should be $250,000)

(B) Lessor's Interest (In the lease)
Since the contract rent is $1,500 more than the
economic rent, the lessor has an added property value'
over and above the value of the real estate. This is
an intangible asset that attaches itself to the lease,
and not to the real estate. This extra value is as
follows:

The present worth of the surplus rent stream:
The P. W. of $1.00 per annum for 20 years,
discounted at 10 percent, is 8.514,
Then $1,500 x 8.514 = ,.. 12,771

TOTAL LESSOR'S INTEREST· , $262,771
Rounded to $262,750

Lessee's interest (leaJehold) ,., ,... * NONE
* In this case, since the contract rent exceeds the

economic rent by $1,500 per year, not only is there
an absence of a leasehold bonus value in the lease, but
the lessee has a rent liability of $1,500 each year for
the remaining 20-year duration of the lease. This rent
liability is:
The present 'worth of the rent liability stream:
TheP. W. of $1.00 per annum for 20 years, dis­
counted at 6 percent, is 11.470.
Then $1,500 x 11.470 = $17,205, say $17,250, which
is the total amount of the lessee's rent liability.

Example XII

LONG TERM LEASE-IMPROVED LOT. BUILDING ERECTED BY LESSOR. ECONOMIC.
RENT EXCEEDS CONTRACT RENT.

Esse11tial facts:
(1) Contract rent-$19,000 per year, net (before

recapture) .
(2) Contract rent-$15,OOO per year, net (after recapture).
(3) Economic rent-$I6,500 per year.
(4) Unexpired term-20 years.
(5) Economic life of the building-50 years.
(6) Value of lot, if vacant, on comparative basis-$75,OOO
(7) Value of fee simple property-Correlation of 3

approaches--$275,000
(8) Value of building (not cost)-$200,000
(9) Local investors demand a 6 percent return on land

and an 8 percent return on buildings of this type
(6 percent interest and 2 percent recapture).
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LESSOR'S INTEREST ... $257,750
LESSEE'S INTEREST. . . 17,250
PROPERTY VALUE .... $275,000

•

•

•

•

•

•

•

•

•

•

•

Fee simple valTie of property
By correlation of 3 approaches ., ..... , .. , .. , .. " ..... , .... , .. , ., $275,000

LeJSor's interest (leased fee)
(1) The present worth of the income stream:

The p, W. of $1.00 per annum for 20 years, dis­
counted at 6 percent, is 11.470.
Then 11.470 x $15,000 = .. " , " .. ,. $172,050

(2) The present· worth of the land reversion:
The P. W. of $1.00 (a single payment), collectable

. 20 years hence, discounted at 6 percent, is 0.312.
Then $75,000 x 0.312 = ..... ,................. 23,400

(3) The present worth of the building reversion:
The P. W, of $1.00 (a single payment), collectable
20 years hence, discounted at 6 percent, is 0.312,
Then $20,000 x 0.312 = ." " ,.. 62,4°0

(Minus) The lessor's interest " .. , , , .. , $257,850

Lessee's illterest (leasehold) $ 17,150

The figures should be rounded and distribution made
as follows:

In this case, since the contract rent is $1,500 less than the economic rent, the lessee

has a bonus value of $1,500 per year for the remaining 20 year term of the lease. Its

value is the present.worth of $1,500 per year for 20 years at 6 percent (Inwood fador

is 11.470). (6 percent is the going rate for this type of investment.) Therefore, the

bonus value is $1,500 x 11.470 = $17,205, say $17,250. The lessor has in fact, by

virtue of his making an adverse lease, conveyed to the lessee $17,250 of the $275,000

property value, leaving to himself only a $257,750 interest in the property which,

however, would be $275,000, if the lease were not in existence.
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CHAPTER 33

The Rights of the Lessor and the Lessee in Eminent Domain Cases

LeROY C. MOSER

Chief, Right-of-Way DiviJion

Mary/and State Roads Commiuion

The Fifth Amendment to our Federal Constitution provides that private property

cannot be taken for· public Qse without the payment of just compensation, The pro­

visions of this amendment are restrictive against the Federal Govern~ent. The Four­

teenth Amendment, on the other hand, applies to the States and it prohibits the

.. taking of private propertY for public use without due process of law. Without exception,

although varying as to phraseology and details, the constitutions and statutes of all

the States provide for due process of law and, with one exception, the payment of just

compensation when private property is taken for public use.

A basic principle of real estate ownership is that a tract of land and any improve­

ments erected thereon are looked upon as a bundle of rights. The rights constituting

this bundle are many in number, such as the right to the occupancy and use of the

property, the right to sell it in whole or in part, the right to bequeath it by will,

the right to transfer the benefits to be derived from its occupancy and use for a specified

period of time, and many others.

An owner who leases real estate to a tenant transfers one of the rights in his

bundle, namely, the right to the use and occupancy in accordance with the terms and

provisions of the lease contract. He retains all other rights in the bundle. As

compe?sation for the temporary relinquishment of this right, the owner or the lessor,

as he is known, receives rent from the tenant or lessee. This rent constitutes a property

separate and apart from the remaining property not transferred to the lessee from the

bundle. After the lease is consummated, the lessor is the possessor of two different

properties, the lease and the income it commands, and the title to the fee, subject to the

lease, including the right to a recovery of the real estate at the expiration of the lease.

The lessee obtains a right of temporary use and occupancy, and the right to the

benefits from the property during the term of the lease; and in return for these rights,

he has an obligation to pay the rent as per the terms of the lease. The interest of the

lesS?r is known as the leased fee estate and the interest of the lessee is termed a

leasbhold estate.
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Even though the ownership of these several rights are divided and vested in

different people, they still are property rights just as if they had remained under one

ownership. It is, therefore, fundamental that the lessee, as well as the lessor who owns

the fee subject to a temporary use by the lessee, is entitled to compensation when all

or part of the leased property is taken or damaged under eminent domain proceedings

during the term of the lease. This statement is subject to the qualification that the

lessee's interest has a market value.

Just Compensation

In measuring the just compensation to which any property owner is entitled

under eminent domain taking, the courts have held that it shall be measured in terms

of the fair market value. The courts have laid down guide lines for the determination

of this fair market that are usually referred to as the willing buyer-willing seller

concept, and they are defined as:

The price which would be paid by .a willing buyer, not compelled to buy
to a willing seller, not compelled to sell, assuming that both buyer and
seller are fully informed as to the uses and limitations of the property
and that a reasonable time is allowed in which to find a purchaser.

The courts have further held that this is not the "value to the user." What the

property may be worth to him individually is immaterial; it is measured as to its

value in the free and open market place. The courts have also held that it is not the

"going concern value" nor the "valuation that may be found by the summation of the

value of the separate interests in a property such as a leased fee and leasehold estate".

The one and only fair market value accepted by the courts is the willing buyer-willing

seller concept and a consideration of the property as a single' entity and, if there are

divided interests, they are carved out of the value of the whole.

Undivided Fee Rule

With minor and unusual exceptions it has been held that the sum total to

which the lessor and lessee is entitled is the fair market value of the property

as a whole. The first step, therefore, in arriving at an appraisal or award for a leased

property is to value the entire bundle of rights as if they were under a single ownership.

The second step is to apportion this lump sum between the various interests as they

appear, If there is a sublease, the leasehold interest is divided and three interests have

to be considered: the If!ased fee, the sandwich lease, and the sublease. Each is entitled

to a portion of the award in' direct proportion to his ownership of the rights

making up the total bundle of rights. This rule, as promulgated by the courts, is

referred to as the Undivided Fee Rule/and is usually stated:
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r No contract between owners of different interests in land can affect the right
of the government to take the land for public use, or obligate it to pay by
way of compensation more than the entire value of the land as a whole.

With but few exceptions, therefore, the appraiser can follow the general rule

that compensation must be paid for the real estate that is taken, regardless of the

separate interests in the property and that the sum of the separate values of the divided

interests may not exceed the value of the whole.

Lessee·Erected Improvements and Fixture Installations

Generally speaking, in eminent domain takings, a lessee is entitled to compensa·

tion for improvements erected by him if he has the right to remove them during,

or prior to, the termination of the lease. This is also true of fixtures or other

improvements installed by the lessee in the lessor's building if the lessee has the,
right to remove such fixtures or other improvements. This right could be either through

operation of law or as provided for under the terms of the lease contract. Conversely

it has been held that a lessee is not entitled to compensation for fixtures or other im­

provements, installed by him in a lessor's building, when he does not have the

right to remove such improvements. Such holdings usually have been in reference to

items like electric wiring, pipes, store fronts and similar. improvements which,

when an~exed to the lessor's building, are not adaptable to removal without partial

.destruction or damage to portions of the building. It has also been held in a number

<)f cases, that although the lessee is not entitled t? compensation for fixtures and other

improvements installed in a lessor's building, the cost of such improvements may be

.considered as an element in determining the value of the lessee's interest.

Another problem which is sometimes vexing is whether or not a fixture is personal

property, or has become a part of the lealty. If it is personal pro'perty and readily

movable from the leased premises, the lessee, of course, is not entitled to any compensa­

tion. Trade fixtures would be classified as personal property. However, it has been held

that fix~res are to be regarded as personalty as between the tenant and the landlord

-so far as the right of removal is concerned, but as between the tenant and the acquiring

:agency, they are regarded as part of the realty for purpose of allowable compensation

·so long as they remain fixtures. When, by the exercise of eminent domain, they are

taken, destroyed or injured in value, damages may be recovered by the lessee therefor.

Although the law is somewhat complex and confusing, it can be said as a'

..general rule that if fixtures or other improvements, annexed to a lessor's property by

the lessee, are determined to be a part of the realty and not personal property, they

are considered to be part of the real estate in determining the value of the property

-as a whole and in the apportionment of this value between the interests of the

lessor and lessee. The value is awarded to the lessee if he has the right of removal
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during the term of the lease or prior to its termination, otherwise their value is

awarded to the lessor.

In most cases involving installed fixtures or improvements made to a lessor's

building by the lessee, legal problems are inherent which the appraiser should not

attempt to resolve. He should seek the advice of counsel for a determination of what

is personal property and what is a part of the realty, and whether they are the property

of the lessor or lessee for the purpose of an eminent domain award. Variations in

these findings no doubt will occur in different jurisdictions as the .law may differ.

After these matters are resolved by an attorney, then, and only then, is the appraiser

ready to proceed with his evaluation of the property as a whole and, following this,

an apportionment of his total valuation between the interest of lessor and lessee.

Entire Takings

If the entire leased property is taken the lease terminates and the lessee's obligation

to pay rent is discharged. In this event the lessee's just compensation is the value of

his normal lessee rights as previously defined under "Leases", and for purposes of

emphasis is again repeated:

(1) The present worth of the difference between the economic rent and the

contract rent for the unexpired term of the lease, including any options of

renewal. This i5 also known as the "bonus value" in the lease.

(2) The present value (not cost) of the improvements, constructed by the lessee.

(3) The present value of any improvement adjustments for fixtures, etc., attached

to the improvements by the lessee and not required to be left for the lessor,

either by operation of law or as provided in the terms of the lease.

The courts have held that it must be presumed that the lessee will avail himself

of any renewal options that are provided for in the lease contract.

In order for the lessee to have a valuable interest in a leased property it is

essential that he could sublet the property for a higher rent than he is obligated to

pay under the terms of the lease or that he has made valuable improvements on the

property. Expressed another way, the market value or bonus value of a lease is

the amount that a lease could obtain as a bonus rental, if he made a sublease.

The lessee's interest as defined above is subtracted from the fee simple value

of the property and the remainder constitutes the just compensation to which the lessor

is entitled. When contract rent and economic rent are equal, the lessee has no marke~able

interest or bonus value. Similarly, when the contract rent is less than the economic

rent, the lessee has no bonus value in the property. In both cases, the lessor is entitled

to the entire ~ward. However, where the contract rent is less than the economic rent,
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the fair market value of the lessor's interest would be less than the fee simple value of

the property. Despite this situation the lessor would receive the full fee simple value

of the property as his just compensation since the rule is that the property shall first be

appraised under the undivided fee rule and then the total apportioned between lessor

and lessee, as their respective interests appear.

It also should be pointed out that the converse can happen to the lessor when the

contract rent exceeds the economic rent and the combined interests of lessor and

lessee exceed the fee simple value of the property. These instances can occur when

land under a lease is not improved and the contract rent exceeds the economic rent,

a ground lease is not improved sufficiently by the lessee to offset the difference between

contract rent and economic rent, when the former exceeds the latter, and when

contract rent exceeds economic rent for an improved property under a lease. Here

there is a total property value that exceeds the fee simple value of the property. This

value is composed of both tangible and intangible parts. The two embrace the real

property concept, that property rights may attach to tangible things, such as real

estate and also to intangible things, such as the existence of a lease favorable to the

lessor. This excess value is not assignable to either land or buildings but is another

element of value. Consequently, although the leased fee could be sold at a price

in excess of the value of the fee simple title, in eminent domain takings the owner

of this leased fee is entitled to the value of the fee simple property only under the

undivided fee rule. Just compensation allowed is for the "land and improvements

themselves and not for the sum of the different interests therein. The public pays for

the market value of land and improvements only. The money awarded stands in the

place of the land and improvements and it is divided between lessor and lessee according

to the rights of their respective estates. This is the general or common law rule, and

can !>e followed in the vast majority of cases by an appraiser. When very unusual

lease problems are encountered they should always be referred to legal counsel for

advice and determination before the appraisal is undertaken.

"

Partial Takings

Just as in the case of an entire taking, in the case of a partial taking, the lessee's

interest, if any, is subtracted from the fee simple value of the property and the

remainder constitutes the just compensation to which the lessor is entitled. However,

partial takings are more complicated and involved. The appraiser must first make two

appraisals before he can begin with an apportionment between lessor's and lessee's

interest. These two appraisals consist of a valuation of the property immediately

"before" the taking and a valuation of the remainder immediately "after" the taking.

Both are of the fee simple value of the property and both as if the property were not

subject to a divided ownership. The difference between the "before" and "after"
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appraisals represents the total amount due all of the interests for the taking and the

resulting damages to the remainder. The first step preparatory to a consideration of

the division between lessor's and lessee's interest is to break down the difference between

the "before" and "after" appraisals into the value of the part taken and the resulting

damages to the remainder, if any. Next, make an apportionment of the total amount

of the award between the interests of lessor and lessee, each to receive his fair share

of the total award as his interests appear.

Under the common law rule that IS In effect in most jurisdictions, an eminent

domain acquisition of an 'entire property will terminate a lease, but the taking of only

a part of a leased property will not affect the lessee's obligations created by the

lease. The prevailing rule is that a taking is considered to be only a partial taking

unless the premises are (endered unte~able. 'This rule has been superseded by statutory

laws in some States and by lease provisions in some cases where the common law rule

still applies.,' These exceptions generally provide for a proportionate abatement of

the rent, which is all the lessee would be entitled to if the taking did not affect the

utility of the remainder or the lease did not contain a bonus value. In a rent abate­

ment situation, the lessee will not receive his just dues unless consideration is given

to a diminution in the value of the remainder as well as the value of the taking when

the reduction of the rent is considered. If the lease contained a bonus value, the

lessee would be entitled to the present worth of the difference between the economic rent

and the contract rent for the remaining life of the lease.

In partial takings the lessee's interest is measured as follows:

(1) The present worth of the contract rent, not in excess of economic rent, for

the portion taken for the unexpired term of the lease, ~ncluding any option of

renewal. This should be computed on a proportionate basis.

(2) If the lessee enjoys a bonus value in his lease because the economic rent

exceeds the contract rent, he is entitled to the present worth of that portion of

the bonus value he loses on the part taken for the unexpired term of the

lease, including any option of renewal.

(3) The market value of any buildings, fixtures, or other improvements erected

or installed by the lessee and which he has the right to remove during the

term of the lease or prior to the end thereof, which are taken or partially

taken.

(4) If the taking results in a damage to the remainder, the present worth of

that portion of the contract rent, not in excess of the economic rent, which

represents the difference in the rental value of the remainder as a part of

the whole and the rental value of the remainder after the taking, for the

unexpired term of the lease, including any option of 'renewal.
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(.5) If the lessee enjoys a bonus value in his lease because the economic rent

exceeds the contract rent, and also if the taking results in a damage to the

remainder, then he is entitled to the present worth of the reduction in

bonus value of the remainder as a part of the whole and the remainder

after the taking, for the unexpired term of the lease, including any option

of renewal.

(6) The reduction in market value due to the taking of any buildings, fixtures or

improvements which remain after the taking, and which were erected or

installed by the lessee and which he has the right to remove during the

term of the lease or prior to the end thereof.

(7) The cost or allowance for repairs or adjustments to remaining improvement

necessitated by the taking.

Partial Taking; Improvement Destroyed or Requiring Repairs because of Taking

In following the common law rule, if the entire property is taken, the rent

obligation of the lessee ceases. However, when the taking greatly affects or partially

destroys the improvements, or renders the remainder of such size, shape, etc., that the

property becomes of questionable utility, there is a difficult question to be resolved

whether the taking constitutes a total taking and the rent will cease, or whether

it constitutes. a parti~l taking and the rent shall continue undiminished as per the

terms of the lease agreement.

At common law, the prevailing rule 10 these cases is that they are considered a

partial taking unless the premises are rendered untenantable by the taking of a part

thereof. Unless the lessor and lessee can mutually resolve this point, it would be
necessary to resort to litigation to adjudicate the question.

When there is a severe taking necessitating reasonable repairs to the improve­

ments to make them tenantable, for example, a street widening requiring the con­

struction of a new front on a building, it has been held that the lessee is entitled to

that porfion of the damages to the remainder represented by the cost of repairs and

restoration. This is because a partial taking does not cancel the lease and the lessee

must continue to pay the full contract rent. He has no way to force the lessor to repair

~ the building unless there was a clause in the lease to this effect, and consequently,

equity demands that this portion of the award go to the lessee to make the remainder

tenantable.

Condemnation Clauses ·in Lease

Condemnation clauses in the lease can change the common law and perhaps

statute law rights of the parties to a contract. In an involved partial taking the

apportioning of an award between lessor and lessee, in accordance with the common
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or statutory laws, can become difficult in application. A condemnation clause in the lease

can clearly spell out the respective rights of lessor and lessee, as agreed upon, in the

event of a taking in eminent domain, and if properly tonceived and drawn, will

protect both lessor and lessee. Competent attorneys should always be engaged to

draft such clauses and the appraiser should make sure that he understands the intent

and meaning of such clauses before proceeding with the division of his award

between lessor's and lessee's interests.

There are four types of condemnation clauses in common use. The first usually

provides that the award in the case of a taking under eminent domain shall be divided

between the parties in the proportion which the appraised values of their respective

estates bear to each other, or to the. value of the property as a whole, The second

type usually provides that the lessor shall receive that portion of the award which is

made on account of land value, and the lessee that portion awarded for building. The third

type grants the lessor the capitalized value of the rentals reserved, the balance going

to the lessee.' The fourth type calls for termination of the lease, and the entire award

going to the lessor. Besides these four common types, there are many others

containing varied provisions. Because of the great variations in these condemnation

clauses, they must be thoroughly studied. Often legal counsel should be obtained

by the. appraiser before attempting to make an apportionment of the value of the whole

between the leased fee and leasehold estates in accordance with the intent and the

legal rights of each party under the terms of the contract agreement.

Eminent domain laws vary with the statutes of the several States, and consequently,

the appraiser should first be familiar witl) the basic condemnation laws of the jurisdiction

in which he appraises; and secondly, when appraising a property subject to a lease

he should always very carefully examine and analyze the terms of the lease, as 'they may

have a definite bearing on his appraisal and the apportionment of the award between

the lessor's and lessee's interests.

Jury Apportioning Award

In the event of condemnation proceedings, the law in most States does not

require that the awarding body, whether it be by commissioners or by common law jury,

make separate awards for the leased fee and leasehold interests. In such cases

the jury award is in a lump sum for the entire taking and damages to the remainder,

if any. It is for the court thereafter to hear testimony and then pass orders for

the distribution to the respective parties according to their. interests. In other

jurisdictions, usually by virtue of special statutes or special court rules, express

authority is given to the jury to make separate awards to the lessor and lessee, In

these States the court will instruct the jury in the niles to be followed in making

their awards and these instructions usually will be that the jury first make a finding as
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to the fair market value of the taking and resulting damages to the remainder, if any,

as if there were no division of ownership, and then to apportion the award between

the interests of the lessor and lessee as their respective interests appear and are affected.

Whether the law of the State provides for the jury merely to make a single award

for all interests, or provides for the apportioning of the award does not alter the

desirability of the appraiser to make an appropriate division in his original appraisal;

in fact, the appraisal should not be considered complete until this is done. This is

essential in order to arrive at a successful settlement by amicable negotiations. Although,

on occasion, the landlord may assume full responsibility for negotiating with his lessee,

seldom are the landlord and tenant able to agree as to the rights and values of their

respective interests without the advice of the negotiator, supported by an adequate

and well-reasoned appraisal of the value of these separate interests.

Apportionment of Award Between the Interests of Lessor and Lessee

To illustrate the apportionment of the award between the respective interests of the

lessor and lessee, an analysis will be made of the same 12 examples used in chapter 31.

An apportionment between the lessor's and lessee's interests for entire takin'gs

under eminent domain acquisitions, in these 12 examples, would be as follows:

• EXAMPLES

ENTIRE TAKINGS

LESSOR'S AWARD LESSEE'S AWARD

•

•

•

•

•

•

I

II

III

ALL $20,000
The total fee simple value of the
property-an unimproved lot.

ALL '......... $20,000
In this case, the lessor's total prop­
erty value is $21,250 or $1,250 10

excess of the fee simple value of
the property, because the contract
rent exceeds the economic rent. In
an eminent domain taking he is
only entitled to the fee simple value
of the real estate and not the value
of the intangible property created
by the advantageous lease. '

$23,750
In this case, the fee simple value
of the lot is $25,000; however,
since the' lessor has made a dis­
advantageous lease and thus created
a bonus value for the lessee, this
bonus value of $1,250 attaches to
the land value. .,
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NONE

NONE
In this case, the lessee who has a
$1,250 rent liability, because the
contract rent exceeds the economic
rent, will be relieved of this rent
liability since the taking of the
entire property cancels the lease
and thus the lessee is relieved of the
requirement to continue to pay rent
for the premises.

$1,250
In this "ase, the lessee has a valu­
able interest, because the economic
rent exceeds the contract rent and
thus a leasehold bonus value is
created.



EXAMPLES

IV

ENTIRE TAKINGS

LESSOR'S AWARD

ALL $80,000
The total fee simple value of the
property consisting of $20,000 for
land and $60,000 for improve­
ments.

LESSEE'S AWARD

NONE

V

VI

VII

VIII

ALL $80,000

In this case, the lessor's total
property value is $83,500, or $3,500
in excess of the fee simple value
of the property, because the con­
tract rent exceeds the economic
rent. In an eminent domain taking,
he would only be entitled to the
fee simple value of 'the real estate
and not the value of the intangible
property created by the advantage­
ous lease.

$86,250

In this case, the fee simple value
of the property is $90,000; how­
ever, since the lessor has a di~­

advantageous lease, which created
a bonus value for the lessee, this
bonus value of $3,750 attaches to
the property value, and reduces the
lessor's equity by that amount.

$50,000

The fee simple value of the land.

$74,250

In this case, the lessor leased only
the land, and its present fair market
value is $50,000; the difference of
$24,250 is due to the fact that
the contract rent exceeds the eco·
nomic rent, and because of this
rent liability of the lessee to the
lessor, the lessor's interest auto­
matically carries over into the build­
ing value to the extent of this rent
liability.
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NONE

In this case, the lessee who has a
$3,750 rent liability, because the
contract rent exceeds the economic
rent, will be relieved of this rent .. "
liability, since the taking of the
entire property cancels the lease and
thus the lessee is relieved of the
requirement to continue to pay rent

, for the premises,

$3,750

In this case, the lessee has a valu­
able interest because the economic
rent exceeds the contract rent and
thus a leasehold bonus value is
created.

$200,000

The fee simple value of the im·
provements.

$175,750

In this case, the building erected
by the lessee has a present fair
market value of $200,000; the dif·
ference of $24,250 is due to the
fact that the contract rent exceeds
the economic rent and thus creates
a rent liability, This rent liability
automatically attaches to the lessee's
building and reduces his equity by
that amount. Since the taking of
the entire property cancels the
lease, the lessee is relieved of the
requirement to continue to pay rent
for the premises and his rent lia­
bility is therefore cancelled.



•
EXAMPLES

ENTIRE TAKINGS

LESSOR'S AWARD LESSEE'S AWARD

•

•

•

•

•

IX

X

XI

XII

$50,750
In this case, the fee simple value of
the land is $75,000; however, since
the lessor has made a disadvantage­
ous lease and thus created a bonus
value for the lessee, this bonus
value attaches to the land value.

ALL $250,000
The total fee simple value of the
property, consisting of $50,000 for
land and $200,000 for improve­
ments.

ALL $250,000
In this case, the lessor's total prop­
erty value is $262,750 or $12,750
in excess of the fee simple value of .
the property, because the contract
rent exceeds the economic rent. In
an eminent domain taking he is
only entitled to the fee simple
value of the real estate and not the
value of the intangible property
created by the advantageous lease.

. $257,750
In this case, the fee simple value
of. the property is $275,000; how­
ever, since the lessor has a dis­
advantageous lease, which created
a bonus value for the lessee, this
bonus value of $17,250 attaches to
the property value and reduces the
lessor's equity by that amount.

$224,250
In this case, the lessee has a valu­
able interest because the economic
rent exceeds the contract rent and
thus a leasehold bonus value is
created.

NONE

,

NONE
In this case, the lessee who has a
$12,750 rent liability, because the
contract rent exceeds the economic
rent, will be relieved of this rent
liability since the taking of th~
entire property cancels the lease and
thus the lessee is relieved of the
requirement to continue to pay rent
for the premises.

$17,250
In this case, the lessee has a valu­
able interest because the economic
rent exceeds the contract rent and
thus a bonus value. is created.

•

•

•

•

•

\

The same 12 examples will now be used assuming a partial taking under

eminent domain in each case. Application will be made of the same conditions of

partial taking and resulting damages to the remainder for each of the several groups

of like or similar properties, but different conditions of taking and resulting damages

will be applied to each of these groups. Following this, an analysis will be made

of the several partial taking problems and the apportionment of the awards between

the interests of lessor and lessee.

This will divide the examples into four groups of three each: Examples I, II

and III; Examples IV, V and VI; Examples VII, VIII and IX; and Examples X, XI

and XII. The groups of problems, the compilation of the awards and the apportion­

ment of the awards between the interests of lessor and lessee are as follows:
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EXAMPLES-I, II AND III

Assume that the taking consists of one·half of the lot and th evalue of the part

taken bears the same proportionate relationship to the whole as it does to the total area.

Assume also that after study of the effects of the taking upon the remainder, it has been

determined that the remainder will suffer a 20 percent damage because of reduction in

size (and any other adverse effects) which affects its utility and thus reduces its fair

market value by this amount. Further assume that this has been verified through the

use of the "market approach" after a thorough analysis of comparable sales.

EXAMPLE I

Fee simple before value of the property .... . . . . . . . . . . . . . . . . . . . . .. .$ 20,000
Fee simple after value of the property .. . . . . . . . . . . . . . . . . . . . . . . . . .. .$ 8,000

Total for taking and damages .$ 12,000

Contract rent and economic rent are the same.
Contract rent-$I,200 net, per year.
Economic rent-$I,200 net, per year.

Taking and damage data:
Value of the taking-$IO,OOO
Contract rent for portion in taking area-.$600
Economic rent for portion in taking area-$600
Damage to remainaer-20 percent or $2,000
Contract rent for remainder-$600
Contract rent for depreciated portion of damaged remainder

-$120
Economic rent for remainder-$600
Economic rent for depreciated portion of damaged remainder

-$120

Leuee'J award

(1) The present worth of the contract rent for the portion
taken:
The P. W. of $1.00 per'annum for 5 years, discounted
at 6 percent, is 4.212.
Then $600 x 4.212 = , .$ 2,527

(2) The present worth of the reduction in contract rent of
the remainder due to damage to the remainder:
The P. W, of $1.00 per annum for 5 years, discounted
at 6 percent, is 4.212.
Then $120 x 4.212 = $ 505

TOTAL LESSEE'S AWARD· $

LeJJor'J award $

These figures should be rounded and apportioned as
follow;s:

I TO LESSOR -$ 9,000
TO LESSEE -$ 3,000

TOTAL AWARD-$12,000
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3,032

8,968

20,000
8,000

12,000

LeJJee'J award
(1) The present worth of the contract rent for the portion .. : .

taken' ' . \ . I . - ; . .. '! f" 1 ') . i.. .~. , ~. .

In this case, the contract rent ~xceeds the economic rent ".1'.:; ,; :'.:;.::i:. :..:;..':
by $150 for the part taken. ThIs $150 of surplus ~ontract: ;.:::;;.:~' I ..

rent obligation is not for real estate but for an mtangi•..', ; .. ' , .~ '.;
ble. lease obl..igatio~, which is not compensable in :,~ ;::'1: ~:.:': -t'! .
emment domaIn takmgs. : I :.;'.: -. . ,. ,
.' . . I .:. .. ;~ .. ~; .

The P. W. of $1.00 per annum for' 5 years, discounted .
at 6 percent, is 4.212.
Then $600 x 4.212 = $ 2,527

(2) The present worth of the reduction in contract rent of
the remainder due to damage to the remainder:
In this case, the contract rent exceeds the economic rent
by $30 for that portion of the remainder represented by

i damaged property.
This $30 of surplus contract rent obligation is not for
real estate but for an intangible lease obligation and is
not compensable in eminent domain takings.

The P. W. of $1.00 per annum for 5 years, discounted
at 6 percent, is 4.212. '
Then $120 x 4.212 = .$ 505

TOTAL LESSEE'S AWARD··· , $

LeJJor'J award $

EXAMPLE II

Fee simple before value of the property $
Fee simple after value of the property . . . . . . . . . . . . . . . . . . . . . . . . . . .. $

Total for taking and damages $

Contract rent exceeds economic rent.
Contract rent-$I,SOO net, per year.
Economic rent-$1,200 net, per year.

Taking and damage data:
Value of the taking-$10,000
Contract rent for portion in taking area-$7S0
Economic rent for portion in taking area-$600
Damages to remainder-20 percent or $2,000
Contract rent for remainder-$7S0
Contract rent for depreciated portion of damaged remainder

-$150 '
Economic rent for remainder before depreciation-$600
Economic rent for depreciated portion of damaged remainder

-$120

•

•

•

•

•

•

•

iTO LESSOR -$ 9,000
TO LESSEE -$ 3,000

TOTAL AWARD-$12,000
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EXAMPLE III

Fee simple before value of the property .. . . . . . . . . . . . . . . . . . . . . . . . .. $ 2~,000

fee simple after value of the property $ 10,000

Total for taking and damages. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. $ 15,000

Economic rent exceeds contract rent.

Contract rent-$1 ,200 net, per year.
Economic rent-$1,500 net, per year.

Taking and damage data:
Value of the taking-$12,500
Contract rent for portion in taking area-$600
Economic rent for portion in taking area-$750
Damages to remainder-20 percentor $2,500
Contract rent for remainder-$600
Contract rent for depreciated portion of damaged remainder

-$120 .
Economic rent for remainder, before depreciated-$750
Economic rent for depreciated portion of damaged remainder

-$150

Lessee's award

(1) The present worth of the contract rent for the portion
taken: . . .

The P. W.' of $1.00 per annum for ~ years, discounted
at 6 percent, is 4.212.
Then $600 x 4.212 = ~ 2.n7

(2) The present worth of the bonus value, or rent saving,
for the portion taken:
In this case, the economic rent exceeds the contract
rent by $1 ~O for the part taken. This is a $150 bonus
value or rent saving, under the terms of the leased
contract.
The P. W. of $1.00 per annum, for ~ years, discounted
at 6 percent, is 4.212.
Then $150 x 4.212 = $ 6~2

(3) The present worth of the reduction in contract rent
of the remainder due to damage to the remainder:
The P. W. of $1.00 per annum for 5 years, discounted
at 6 percent, is 4.212.
Then $120 x 4.212 = .$ 505

(4) The present worth of the reduction in bonus value of
the remainder due to damage to the remainder:
In this case, the economic rent exceeds the contract rent
by $30, for that portion of the remainder of the lot.
represented by damaged property.
This is a $30 bonus value, or rent saving, under the
terms of the lease contract.
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I

I.
I

The P. W. of $1.00 per annum, for 5 years, discounted
at 6 percent, is 4.212.
Then $30 x 4.212 = .$ 126

TOTAL LESSEE'S AWARD , ............•....... S 3,790

USIO,.'! award S 11,210

These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 3,800
TO LESSEE -$11,200

TOTAL AWA~$15,OOO

EXAMPLES-IV, V AND VI

Let us assume that the taking consists of one-quarter of the lot and one-tenth of

the building and that it will cost $10,000 to tear off and remodel and adjust the

building, because of part being within the taking area. Let us further assume that the

remainder of the lot will have the same proportional value after the taking that it had

to the whole before the taking, and this will also be true of the building, after the

cutting off of the part that is within the taking area, and repairs and adjustments are

made to the remainder to meet the new conditions.

EXAMPLE IV
Fee simple before value of the property ., ..... , . . . . . . . . . . . . . . . . . .. .$ 80,000
Fee simple after value of the property (after repairs) .$ 69,000

Taking and damages ; - . .. .$ 11,000
Plus cost to remove part of building and repairs .$ 10,000

Total for taking, damages and repairs .$ 21,000

Contract rent and economic rent are the same.
Contract rent-$4,800 net, per year (after recapture)
Economic rent-$4,800 net, per year (after recapture)

Taking and damage data:
Value of land taking-$5,000
Value of building taking-S6,000
Land to building ratio-l to 3
Contract rent for portion of land in taking area-4300
Economic rent for portion of land in taking area-$300
Contract rent for portion of building in taking area-$360
Economic rent for portion of building in taking area-$360

LeSIU'! award

(1) The present worth of the contract rent for the portion taken:
The P. W. of $1.00 per annum for 8 years, discounted ,
at 6 percent, is 6.210. I
Then $660 ($300 + $360) x 6.210 = .$ 4,099
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(2) *The cost of tearing off and repairing the building $10,000

TOTAL LESSEE'S AWARD· " .$ 14,099

LeIJor'J award ". ; . . . . . . . . . . . . . . . . . . . . . . . ...$ 6,901

These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 6,900
TO LESSEE -$14,100

TOTAL AWARD-$21,OOO

• Note: If in a negotiated settlement where it is agreed between the parties that
the lessor would assume the responsibility of tearing off the portion of the
building that is in the taking and repairing the building, then this $10,000 cost
would go to the lessor rather than the lessee and the apportionment of the award
would be $16,900 to the lessor and $4,100 to the lessee.

EXAMPLE V

Fee simple before value of the property ... . . . . . . . . . . . . . . . . . . . . . . .. .$ 80,000
Fee simple after value of the property (after repairs) .$ 69,000

Taking and damages .$ 11,000
Plus cost to remove part of building and repairs . . . . . . . . . . . . . . . .. .$ 10,000

Total for taking, damages and repairs $ 21,000

Contract rent exceeds economic rent.
Contract rent-$5,400 net, per year (after recapture)
Economic rent-$4,800 net, per year (after recapture)

Taking and damage data:
Value of land taking-.$5,OOO
Value of building taking-$6,OOO
Land to building ratio-l to 3
Contract rent for portion of land in taking area-$338
Economic rent for portion of land in taking area-$300
Contract rent for portion of building in taking area-$405
Economic rent for ~ortion of building in taking area-.$360

LeJJee'J award

(1) The present worth of the contract rent for portion
taken:
In this case, the contract rent exceeds the economic rent
by $83 (land and building) for the part taken. This
$83 of surplus contract rent obligation is not for real
estate but for an intangible lease obligation, which is
not compensable in eminent domain takings.

The P. W. of $1.00 per annum for 8 years, discounted
at 6 percent, is 6.210.
Then $660 ($300 + $360) x 6.210 = .$ 4,099

(2)*The cost of tearing off and repairing the building $10,000

TOTAL LESSEE'S AWARD $ 14,099

UJJor'J awtlrt/ •.................................................. .$ 6,901
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-These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 6,900
TO LESSEE -$14,100

TOTAL AWARD-$21,000

* Note: If in a negotiated settlement where it is agreed between the parties
that the lessor wOl,1ld assume the responsibility of tearing off the portion of
the building that is in the taking and repairing the building, then this $10,000
cost would go to the lessor rather than the lessee and the apportionment of the
award would be $16,900 to the lessor and $4,100 to the lessee.

EXAMPLE VI

Fee simple before value of the property .. . . . . . . . . . . . . . . . . . . . . . . . .. $ 90,000
Fee simple after value of the property (after repairs) .$ 76,500,

,Taking and damages .$ 13,500
Plus cost to remove part of building and repairs $ 10,000

Total for taking, damages and repairs .$ 23,500

Economic rent exceeds contract rent.
Contract rent-$4,800 net, per year (after recapture)
Economic rent-$5,400 net, per year (after recapture)

Taking and damage data:
Value of land taking-$7,500
Value of building taking-$6,000
Land to building ratio--1 to 2
Contract rent for portion of land in taking area-$400
Economic rent for portion of land in taking area-$450
Contract rent for portion of building in taking area-$320
Economic rent for portion of building in taking area-$360

LeSJee's award

(1) The present worth of the contract rent for the portion
taken:
.The P. W. of $1.00 per annum for 8 years, discounted
'at 6 percent, is 6.210. .
Then $720 ($400 + $320) x 6.210 = $ 4,471

. _ (2) The present worth of the bonus value, or rent saving,
for the portion taken:
In this case, the economic rent exceeds the contract rent
by $90 for the part taken. This is a $90 bonus value, or
rent saving, under the terms of the lease contract.
The P. W. of $1.00 per annum for 8 years, discounted
at 6 percent, is 6.210.
Then $90 x 6.210 = : $ 559

(3)*The cost of tearing off and repairing th~ building : $10,000

TOTAL LESSEE'S AWARD ' $ 15,030

LeSJDr's award , , $ 8,470
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These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 8,500
TO LESSEE -$15,000

TOTAL AWARD--$23,500

• Note: If in a negotiated settlement where it is agreed between the parties
that the lessor would assume the responsibility of tearing off the portion of the
building that is in the taking and repairing the building, then this $10,000 cost
would go to the lessor rather than the lessee and the apportionment of the
award would be $18,500 to the lessor and $5,000 to the lessee.

EXAMPLES-VII, VIII AND IX

Let us assume that the taking consists of one-fifth of the lot and one-tenth of

the building, and that it will cost $20,000 to tear off, remodel and adjust the building,

because of the part being within the taking area. Let us further assume that the

remainder of the property both lot and building, as a unit, will be reduced in market

value 5 percent after the taking, and the tearing off of the portion of the building that

is within the taking and the repairs and adjustments made to the remainder to meet

the new conditions.

EXAMPLE VII

Fee simple before value o.f the property S250,000
Fee simple after value of the property (after repairs) $209,000

Taking and damages $ 41,000
Plus cost to remove part of building and repairs . . . . . . . . . . . . . . . .. .$ 20,000

Total for ta'king, damages and repairs '. ' $ 61,000

Contract rent and economic rent are the same.

Contract rent-$3,000 net, per year-Ground rent.
Economic rent-$3,OOO net, per year-Ground rent.

Taking and damage data:

Value of land taking-$IO,OOO
Value of building taking-$20,000
Land to building ratio-1 to 4
Contract rent for portion of land in taking area-$600
Economic rent for portion of land in taking area-$600
Damage to remainder-5 percent or $11,000
Damage to remainder of lot-$2,000
Damage to remainder of building-$9,000 after repairs
Contract rent for remainder of lot-$2,400
Contract rent for depreciated portion of damaged' remainder
of lot-$I20
Economic rent for depreciated portion of damaged remainder
of lot-$120
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Leuee'I award

(1) The present worth of the contract rent for the portion
taken:
The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161.
Then $600 x 16.161 = $ 9,697

(2) The present value of the portion of the building
taken:
Erected by lessee-1110 of $200,000 = $20,000

(3) The cost of tearing off and repairing the building. . . .. $20,000

(4) The present worth of the reduction in contract rent
of the remainder lot due to damage to the remainder:
The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161. .
Then $120 x 16.161 = ... "" .. "" .. ".,., .... .$ 1,939

(5) The depreciation to the building after removal of part
and repairs- '
$180,000 x 5 percent , , .. , ......•. ,. .$ 9,000

TOTAL LESSEE'S AWARD. , .. , , .. , $ 60,636

LeIIor'I award ....................................................$ 364'

These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 300·
TO LESSEE -$60,700

TOTAL AWARD-$61,000

• Note: In this case the lessor's, only interest is the land reversion, 60 years hence,
which at 6 percent is $300.

EXAMPLE VIU

Fee simple before value of the property , $250,000
Fee simple after value of the property (after repairs) $209,000

Taking and damages , , S 41,000
Plus .cost to remove part of building and repairs , , S 20,000

Totai for taking, damages and repairs $ 61,000

Contract rent exceeds economic rent.
Contract rent-$4,500 net, per year-Ground rent.
Economic rent-$3,000 net, per year-Ground rent.

Taking and damage data:
Value of land taking-$10,000
Value of building taking-$20,000
Land to building ratio-1 to 4
Contract rent for portion of land in taking area-$900
Economic rent for portion of land in taking area-$600
Damage to remainder-5 pe~cent or $11,000 .
Damage to remainder of lot.+$2,000 ' .
Damage to remainder of building-S9,OOO after repairs
Contract rent for remainder of lot-$3,600
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Contract rent for depreciated portion of damaged remainder
of lot-$laO
Economic rent for depreciated portion of damaged remainder
of lot-$120

LeUU'I award

(1) The present worth of the contract rent for the portion
taken: '
In this case, the contract rent exceeds the economic rent
by $300 for the part taken. This $300 of surplus con­
tract rent obligation is not for real estate but for an
intangible lease obligation, which is not compensable in
eminent domain takings.

The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161.
Then $600 x 16.161 = $ 9,697

(2) The present worth of the building taking:
Erected by lessee-1/10 of $200,000 $20,000

(3) The cost of tearing off and repairing the building .. ,. $20,000

(4) The present worth of the reduction in contract rent
of the remainder due to damage to the remainder:
In this case, the contract rent exceeds the economic rent
by $60 for that portion of the remainder of the lot
represented by damages to the remaining portion of the
lot. This $60 of surplus contract rent obligation is not
for real estate but for intangible lease obligation and
is not ,.compensable in eminent domain takings.

The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161.
Then $120 x 16.161 = $ 1,939

(5) The depreciation to the building after removal of part
and repairs-$laO,OOO x 5 percent = $ 9,000

TOTAL LESSEE'S AWARD ...•.,..•.•........................ .$ 60,636

Lellor'I award ' $ 364

These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 300·
TO LESSEE -$60,700

TOTAL AWARD-$61,000

• Note: In this case, the lessor's only interest is the land reversion, 60 years
hence, which at 6 percent is $300.

EXAMPLE IX

Fee simple before value of the property $275,000
Fee simple after value of the property (after repairs) $228,000

Taking and damages $ 47,000
Plus cost to remove part of building and repairs . . . . . . . . . .. .$ 20,000

Total for taking, damages and repairs .$ 67,000
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Economic rent exceeds contract rent.
Contract rent-$3,OOO
Economic rent-$4,SOO

Taking and damage data:
Value of land taking-$lS,OOO
Value of building taking-$20,OOO
Land to building ratio-3 to 8
Contract rent for portion of land in taking area-$600
Economic rent for portion of land in taking area--$900
Damage to remainJer-S percent or $12,000
Damage to remainder of lot-$3,OOO
Damage to remainder of building-$9,000 (after repairs)
Contract rent for remainder of lot-$2,400
Contract rent for depreciated portion of damaged remainder
of lot-$120
Economic rent for depreciated portion of damaged remainder
of lot-$180

,

•

•

••

•

•

•

•

•
...

Ltutt'! award
(1) The present worth of the contract rent for the portion

taken:
The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161. .
Then $600 x 16.161 = $ 9,697

(2) The present worth of the bonus value, or rent saving,'
for the portion taken:
In this case, the economic rent exceeds the contract rent
by $300 for the part of the lot taken. This is a
$300 bonus value, or rent saving under the terms of the
lease contract.
The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161.
Then $300 x 16.161 = $ 4,848

(3) The present worth of the building taking: .
Erected by lessee-1/10 of $200,000 $20,000

(4) The cost of tearing off and repairing the building , $20,000

(S) The present worth of the reduction in contract rent
of the remainder due to damage to the remainder:
The P. W. of $1.00 per annum for 60 years, discounted
at 6 percent, is 16.161.
Then $120 x 16.161 = $ 1,939

(6) The present worth of the reduction in bonus value
of the remainder due to damage to the remainder:
In this case, the economic rent exceeds the contract
rent by $60 for that portion of the remainder of the lot
damaged by the taking. This is a $60 bonus value, or
rent saving, under the terms of the lease contract.

The ~. W. of $1.00 per annum for 60 years, dis­
counted at 6 percent, is 16.161.
Then $60 x 16.161 = $ 970
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(7) The depreciation to the building after removal of
part and repairs-S180,000 x 5 percent = oS 9,000

TOTAL LESSEE'S AWARD· S 66,453

Lessor's award " $ 547

These figures should be rounded and apportioned as
follows:

TO LESSOR -$ 500*

TO LESSEE -$66,500

TOTAL AWARD-$67,000

• Note: As in the previous examples VII and VIII, the lessor's only interest is in
the land reversion, 60 years hence. In this case, since the remainder of the lot
suffers a damage because of the' taking, in theory, the land when received by
the lessor, 60 years hence, will have a lower value than jf there had been
no damage. Consequently, the lessor's interest is. affected slightly more than in
examples VII and VIII. .

EXAMPLES-X, XI AND XII

Assume that' the taking consists of one-fifth of the lot, and further assume that

the taking does not physically encroach into the building. However, the remainder

of the property will be reduced in value, both land and building, 10 percent of its

original value as a part of the whole, because of the effect of the adverse conditions

of access, grades, etc., caused by the proposed construction on the area of the taking.

EXAMPLE X

Fee simple before value of the property . . . . . . . . . . . . . . . . . . . . . . . . . .. $250,000
Fee simple after value of the property $216,000

Total for taking and damages ., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. S 34,000

Contrad rent and economic rent are the same.

Contract rent-$15,000 net, per year (after recapture)
Economic rent-S15,OOO net, per year (after recapture)

Taking and damage. data:
Value of the land taking-SlO,OOO
Land to building ratio-l to 4
Contract rent for portion of land in taking area-$600
Economic rent for portion of land in taking area-$600
Damage to remainder-lO percent or $24,000
Damage to remainder of lot-$4,OOO
Damage to building-S20,OOO ..
Contract rent for remainder of lot-$2,400
Economic rent for remainder of lot-$2,400
Contract rent for depreciated portion of damaged remainder
of lot-$240
Economic rent for depreciated portion of damaged remainder
of lot-$240
Contract rent for the building-$l2,OOO
Economic rent for the building-S12,OOO
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Contract rent for .depreciated portion of damaged building
-$1,200
Economic rent for depreciated portion of damaged building

-$1,200

Leuee'J award
(1) The present worth of the contract rent for the portion

taken:
The P. W. of $1.00 per annum for 20 years, dicounted
at 6 percent, is 11.470.
Then $600 x 11.470 = $ 6,882

(2) The present worth of the reduction in contract rent of
the remainder due to damage to the remainder:

The P. W. of $1.00 per annum for 20 years, discounted
at 6 percent, is 11.470.
Then $1,440 ($240 + $1,200) x 11.470 = $16,517

TOTAL LESSEE'S AWARD $ 23,399

Leuor'J award , , , , .$ 10,601

These figures should be rounded and apportioned as
follows:

TO LESSOR -$10,500
TO LESSEE -$23,500

TOTAL AWARD--$34,000

EXAMPLE XI
Fee simple before value of the property .. . . . . . . . . . . . . . . . . . . . . . . . .. .$250,000
Fee simple after value of the property , $216,000

Total for taking and damages ,' , $ 34,000

Contract rent exceeds economic rent.
Contract rent-o$16,500 net, per year (after recapture)
Economic rent-o$15,000 net, per year (after recapture)

Taking and damage data:
Value of the land taking-$10,000
Land to building ratio-1 to 4
Contract rent for portion of land in taking area-$660
Economic rent for portion of land in taking area-$600
Damage to remainder-10 percent or $24,000
Damage to remainder of lot-$4,000
Damage to building-S20,000
Contract rent for remainder of lot-$2,640
Economic rent for remainder of lot-$2,400
Contract rent for depreciated portion of damaged remainder
of lot $264
Economic rent for depreciated portion of damaged remainder
of lot -$240 .
Contract rent for the building-$13,200
Economic rent for the building-$12,000
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Contract rent for depreciated portion of damaged building
-$1,320
Economic rent for depreciated portion of damaged building
-$1,200

LeJJee's award
(1) The present worth of the contract rent for the portion

taken:
In this case, the contract rent exceeds the economic rent
by $60 for the part taken. This $60 of surplus con­
tract rent obligation is not for real estate but for an
intangible lease obligation which is not compensable in
eminent domain takings.

The P. W. of $1.00 per annum for 20 years, discounted
at 6 percent, is 11.470.
Then $600 x 11.470 = .$ 6,882

(2) The present worth of the reduction in contract rent of
the remainder due to damages to the remainder:
In this case, the contract rent exceeds the economic rent
by $144 (land and building) for that portion of the
remainder represented by damaged property. This
$144 of surplus contract rent obligation is not for real
estate but for an intangible lease obligation, v.'hich is
not compensable in eminent domain takings.

The P. W. of $1.00 per anwn for 20 years, discounted
at 6 percent, is 11.470.
Then $1,440 ($240 + $1,200) x 11.470 = 16,517

TOTAL LESSEE'S AWARD $23,399

LeIJor's award , ' $10,601

These figures should be rounded and apportioned as
follows:

LESSOR'S AWARD-$lO,500
LESSEE'S AWARD-$23,500

TOTAL AWARD -$34,000

EXAMPLE XII

Fee simple before value of the property $275,000
Fee simple after value of the property '" . . . . . . . . . . . . . . . . . . . . . . . .. $234,000

Total for taking and damages $ 41,000

Economic rent exceeds contract rent.
Contract rent-$15,000 net, per year (after recapture)
Economic rent-$16,500 net, per year (after recapture)

Taking and damage data:
Value of land taking-$15,000
Land to building ratio-3 to 8
Contract rent for portion of land in taking area-$818
Economic rent for portion of land in taking area-$900
Damage to remainder-l0 percent or $26,000
Damage to remainder of lot-$6,000
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Damage to building-$20,000
Contract rent for remainder of lot-S327
Economic rent for remainder of lot-$3,600
Contract rent for depreciated portion of damaged remainder
of lot $327
Economic rent for depreciated portion of damaged reo
mainder of lot-$360
Contract rent for the building-$10,911
Economic rent for the building-$12,OOO
Contract rent for depreciated portion of damaged building
-$1,091
Economic rent for depreciated portion of damaged building
-$1,200

LeJJee'J award

(1) The present worth of the contract rent for the portion
taken:
The P. W. of $1.00 per annum for 20 years, discounted
at 6 percent, is 11.470.
Then $818 x 11.470 = $ 9,382

(2) The present worth of the bonus value, or rent saving,
for the portion taken:
In this case, the economic rent exceeds the contract rent
by $82 for the part taken. This is a $82 bonus
value or rent saving, under the terms of the lease can·
tract.
The P. W. of $1.00 per annum for 20 years, discounted
at 6 percent, is 11.470 •
Then $82 x 11.470 = .$ 940

(3) The present worth of the reduction in contract rent of
the remainder due to damage to the remainder:
The P. W. of $1.00 per annum for 20 years, dis­
counted at 6 percent, is' 11.470.
Then $1,418 ($327+$1,091) x 11.470 = $16,264

(4) The present worth of the reduction in bonus value of
the remainder due to damage to the remainder:

',In this case, the economic rent exceeds the contract rent
by $142 for that portion of the remainder of the
lot damaged by the taking. This is a $142 bonus value
under the terms of the lease contract.

The P. W. of $1.00 per annum for 20 years, discounted
at 6 percent, is 11.470.
Then $142 x 11.470 = .$ 1,628

TOTAL LESSEE'S AWARD.' ,

LeJJorJ award , .

These figures should be rounded and apportioned as
follows:

TO LESSOR -$13,000
TO LESSEE -$28,000

TOTAL AWARD-$41,000
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The discussions in this chapter and the representative problems with suggested

solutions are by no means intended to be an all inclusive thesis on the subject of

leased properties, the interests therein, the appraisal of these interests when private

sales are involved or when there is a public taking. This work is rather intended to

be elementary and written in a manner that is hoped will provide a better under­

standing for those not. well versed on the subject, and especially those who appraise

leased properties in connection with eminent domain takings.

As a word of final caution, when appraising properties subject to a lease, and

especially for the purpose of a taking under eminent domain, many problems arise

that are legal in nature. They are not for the appraiser to resolve when mat/ers of

legal interpretation are required. The. appraiser should confer with the legal expert

before proceeding with his appraisal, and especially when the appraisal involves the

apportionment of the fee simple value between the interests of the lessor and lessee.

Close cooperation betwe~ the appraiser and the attorney·, each working in his own

field, will result in sounder appraisals that reflect the requirements of law for the

particular jurisdiction in which the property is located.
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CHAPTER 34

The Appraisal of Special Purpose Properties

THOMAS F. MCSWEENEY

Thoma.! F. McSwemey Associates

Consulting alld .Valuation Engilleers

Hingham, Ma.!sachuJettJ

What is a Special Purpose Property?

Probably the best way to open this chapter will be to specify as clearly as

possible the meaning of the term "special purpose properties," as it is to be used.
in this portion of the text, and to show how these differ from the more commonly

encounter~d "general purpose properties," and the valuation techniques that the

differences make necessary. A general purpose property is to be understood as one

with a fairly broad use value, whose market value can be determined largely, if not

entirely, by comparison with truly "comparable" sales and/or rentals of similar prop­

erties. Thus, a factory used for the manufacture of shoes may be shown to have

significant comparability to one housing a knitting company. 'Both have approximately

the same superimposed live load to carry, and the machinery used in each will

fit into the same floor plan. But sometimes the appraiser is confronted by a plant

designed, built and occupied by an owner whose product or methods are highly

specialized, and perhaps protected by patents. It is quite possible that market data

obtained (or the shoe factory or the knitting mill simply do not apply, and that the

conventional techniques of appraisal cannot be stretched to fit this specialized

property. Plants built for a special purpose will' probably require special valuation

methods, if they are to be fairly and acCurately appraised.

The' 'category of special purpose properties clearly applies to the sort of

industrial plant whose particular conditions make the use of comparable market data

difficult or even impossible. It has also been extended to include other types of

yaluation where the exact application of the term is not so direct. No all-inclusive list

of special purpose properties can be drawn up. The explanations and examples given

in this. chapter can, at best, be only illustrative for it is not to be expected that in

any problem involving special purpose .evaluations a clearly marked highway can be

mapped out for the appraiser.



The element of special usage is nothing new, but it is one of rapidly growing

importance in industrial appraisals with the mushrooming use of what used to be

called "labor saving" equipment and which has attained the status now of "automa­

tion." Only a few years ago special purpose structures would be designed and built

to house the required machinery and, as a sort of afterthought, the automation engineer

might be called in to add his gadgets. Today this is all changed, for the ~ew techniques

are proving themselves so thoroughly that their design now often precedes everything

else, and the machinery is made to fit them instead of the former reversal of this

process. The result is increasingly evident in buildings and other structures adapted

for a very specialized use, for which the conventional comparability data so necessary

in the evaluation of a general purpose property may be of little or no assistance to

the appraiser.

It may be helpful in the present discussion to understand something of the

history of condemnation proceedings as they apply to special purpose properties.

Any such outline as this must necessarily be read with a great deal of caution, for

it is intended only to give a layman's background to the particular subject. It certainly

is not intended in any way as iIIusrrative of the legal aspects of a condemnation

appraisal. Matters of this sort always are under the direct supervision of an attorney,

and the appraiser must always be guided by his interpretation of the law either as

it applies generally or in the specific jurisdiction.1

It would seem that in the case of general purpose properties most courts

have felt, even while ostensibly· adhering to the willing buyer-willing seller concept,

that the value to a. "willing buyer" more nearly represents just compensation than that

of the "willing seller." All appraisers who have done much testifying in court cases

involving condemnation proceedings have probably noted the emphasis placed on

the question, "What could you have sold it for ?," asked of the owner or of his

appraisers. If the property is such that fairly comparable parcels are available in the

open market, and if all the factors involved in the willing buyer-willing seller concept

can be considered as operating, this attitude may have justification. But, when the

property taken by eminent domain is properly to be classified as special purpose, it may

well be that more emphasis must be given to the opinions of the seller.2

1. This matter of legal background for the type of work under discussion is thoroughly and
excellently covered in The Valuation of Property, by James c. Bonbright, published by McGraw.
Hill Book Company. Several other excellent reference works should be listed, and, although
they are written for lawyers, rather than for appraisers, anyone doing much work on eminent
domain takings should at least be generally familiar with the standard references in the field.
Of particular note are: ·A TreatiJe on the Law of Eminent Domain in Ihe United Statu (three
volumes), by John Lewis; Handboolt on Ihe Law of DamageJ, by Charles T. McCormick;
Th, u,w of Eminenl Domain (three volumes), by Philip Nichols; and ValMalion Under Ihe
u,w of Emin,,,t Domain, by Lewis Orgel. i

2. Dr'. Bonbrigbt opens his discussion of the law as it has developed by noting the .. . . .
triangular distinction between three possible values, market value, value to the owner and the
value to the taker." Many legal authorities on this matter point out the basic paradox of
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It must be clear that .the. situation resulting from the taking of a piece of property

similar to other pieces which are constantly being bought and sold in an open market

is entirely different from that resulting in a taking of some other parcel containing,

at least in part, elements of value which are irreplacable or replacable only with great

difficulty. This is not a precise statement of the problem arising when it becomes

necessary to assign damages due to the taking of a special purpose property, but it

may be accepted as establishing subjectively a difference between the "general purpose"

and "special purpose" types of realty.s

It must be understood that the type of treatment in a text of this nature must

necessarily be general in its character. Valuation, especially of the sort specifically

treated here, must follow rules, interpretations and procedures laid down by the

legislatures and courts of 50 different States. This text is not a comparative study,
of valuation law, and at best it will be a review of how the law and the local

policies have acted to establish methods followed in a few specific instances. It will

be necessary in the particular States to supply the policy statements .and legal criteria that

are applicable to that individual jurisdiction.

Appraisal work is far from being an exact science,. and it is inevitable that
differences of opinion will become apparent in the theories set out in the various sections.

This is not to be regretted, for such differences are oft~n a healthy sign of growing

and improving techniques. But they do place on anyone who hopes to profit from a

study of, the text the obligation of noting their occurrence, of understanding how

and why they exist, and of deciding for himself which one best answers his needs.

talking about the fair market value of a {'iece of property at exactly the time when no willing
buyer would purchase it, and when the use value, out of which fair market value necessarily
arises, had been terminated by the taking. Consider, for example, the problem confronting an
appraiser who must place a fair market value on a piece of farm land condemned under
eminent domain by a power company which intends to build a dam and Hood the area. It

f can never again be used by the taking authority, supposed to be a willing buyer, or by
anybody else for farming. Realty taken by eminent domain has been deprived of its value to
the owner; its value to the taker involves consideration of possible enhancements due to the
taking\ an element supposedly excluded in legal proceedings. In the conventional definition, the
willing buyer, if there could be one, would not be buying the land for future valuable use.

3. Before leaving this particular part of the discussion something should be said about the use
of the definitions and computations involved in all valuation determinations. Reference has
al~ady been made to the willing buyer.willing seller concept of fair market value. All of
these definitions are highly subjective and lack scientific rigor; at best they indicate the frame
of mind to be adopted by anybody making a valuation study. The~ is no reason for appraisers
or valuation engineers to lament this ·necessary lack of objectivity in their work. Similar
difficulties arise in all types of thought, even in mathematics, which is supposed to be the
most objective of all sciences. One school of mathematicians is constantly attempting to remove
the subjective elements from their discipline by continuously emphasizing the necessity for
"mathematical rigor:' A great many other mathematicians and most engineers question the
necessity of a strict adherence to this type of thought. The worker in valuation techniques should
always strive for more and better objective data, ·but should remember that his work
(especially when and if it gets to court) must conform to rules and limits set up by the
decisions of appellate courts and by legislatures. Neither of these has ever been noted for its
strict adherence to objectivity, but one must follow their laws and rulings if his work is to
be accepted.
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I Finally before starting the detailed explanations of illustrative appraisals of

special purpose properties, it is to be emphasized that in order to arrive at a logical

result it may be necessary to stray from familiar paths. At places the going may

seem to be hard, but, since the special purpose type of appraisal is the most interest·

ing and challenging of all valuation work, the scenery along the way makes the

difficulties worthwhile. There 'may be other roads to follow, but remember that each

of the examples cited represents an actual case tried in court. No one can object and

say that the suggested technique is impossible, for it has been used and it has worked.

It may be that in some other jurisdiction precedents have been established different

from those prevailing in the areas where the cited cases were located. This possibility

has been considered in the quoted statement given above that each state will supply

local criteria "applicable to the particular jurisdiction."

Valuation of Churches and Similar Properties

Consider the first example by asking how much comparable data and how

much of a conventional open market an appraiser could expect to find for an 80·

year old synagogue. It was, and had been since it was built in 1880, in full and

serviceable operation for a strongly established congregation when it was taken

by an authority set up to rehabilitate an old and blighted section of the city. The taking

was total; the damage was to be measured by the fair market value of the property

immediately before the taking was made. The offer made by the authority was

unacceptable to the congregation; a lawsuit was necessary; and the property had to

be appraised for evidence at the trial.

It was immediately apparent to everybody concerned that no comparable sale or

rental data could be expect.ed to apply to this particular case. The only technique to be

used was a summation analysis, in which the desired value was to be computed as

the sum of the fully depreciated reconstruction cost plus the fair value of the land.

. It happened that in this case, as the congregation wanted to remain in the same

general neighborhood where all available land now belonged to the authority, and

as the latter had offered the congregation a suitable lot at an acceptable price, the

question of the land value was not in dispute. Both sides agreed that the value of

the building could be obtained by computing its reconstruction cost, as of the day

of the taking, and subtracting all accrued depreciation,

Experts for both the authority and for the congregation made computations of

reconstruction costs, and the figures derived by both were in substantial agreement.

These costs were computed by the use of a "quantity survey analysis." In the use

of this method, schedules were made of all the materials necessary to complete the

buildings involved, applying to each ~em the unit cost of both labor and materials

necessary for its proper erection. A.llowance must also be made for all overhead
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costs, architects and engineering fees, and the out-of-pocket expenses incurred by the

owner during erection. The reconstruction cost thus obtained is used in the summation

analysis as indicated in the equation:

v = RC (PD+O)

•

•

•

•

•

•

•

•

•

•

Where V = fair market value; RC = reconstruction Cost; PO = physical

depreciation; and a = obsolescence.

Both parties were in substantial agreement as to the first factor in the valuation

equation; the next thing to consider was the factor of overall depreciation, including both

physical depreciation and all elements of obsolescence. At this point a major disagree­

ment arose, caused chiefly by the significant difference in the understanding of the term

"physical depreciation." The authority insisted that any building 80 years old

must necessarily have suffered severely from this factor. The representatives of the

congregation held that there is a possibility of great difference in ~ special purpose

structure like this between physical depreciation, which is a possible loss in value, and

deterioration, which means actual physical impairments such as broken ·walls and

foundation settlements. The two buildings on the property had been very well built and

maint~ined and were in excellent condition. The congregation argued that the building

had, by reason of its long service, acquired the same sort of monumental value shared

by the old cathedrals of Europe and by such historic shrines as Mt. Vernon or Faneuil

Hall.

The same type of disagreement arose over the question of obsolescence. Had the

development of new construction forms and changes. in architectural techniques and

tastes (and there can be no doubt that both are presently affecting the determination of

value in many other types of buildings) necessitated the introduction of an obsolescence

factor? The authority said yes; the former owner, using the arguments already men­

tioned, said no. Taking all types of depreciation into consideration the appraisers for

the authority used a deduction of 80 percent on their reconstruction cost, while the

congregation's experts said· that because of the very special nature of the property no

depredation was chargeable.

This case was tried in Massachusetts where no law or existing court decisions

furnished guideposts to point the way to an acceptable answer as to the matter of

depreciation. To illustrate how local conditions must enter into a question of this

sort, consider the Annotated Code of Maryland, Eminent Domain (Article 33A, Section

10), dealing with the acquisition of cemeteries or churches, which says:

(b) Churches.-Whenever State, county ot city authorities, or their agents,
shall for any public purpose or purposes have the right to acquire or proceed
by the power of eminent domai/1 to acquire, property that is used as a church
or place of worship, the jury, in assessing damages for said church or place
of worship so acquired or to be acquired, shall take into consideration,
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in addition to the fair value of the church or place of worship so condemned,
the difference between the fair value of the church or place of worship
condemned and the cost of erecting or constructing a new church or place of.
worship of substantially the same size, type, design and character of construc­
tion as the structure condemned at some other suitable and comparable location
within the State of Maryland to be provided by the authorities of the structure
condemned. (Ann. Code, 1951, Sec. 10; 194:;, ch. 804, Sec. 9A.)

In the case of the synagogue the court agreed substantially with the congregation.

After the verdict came in the authority c<?nsidered an appeal to a higher court. None was

ever made, however, and this one district court decision cannot be considered as

establishing the law on this matter, even in the jurisdiction where the trial was held. It

is interesting to note, however, that several other cases with similar backgrounds

have recently been appraised on the same theory. One was a Baptist missionary property

taken in a slum clearance; another was a museum and library of an Armenian Cultural

Foundation; and a third was an old and famous school for architects. In the Missionary

Society property trial, the appraiser for the society testified that the heating, plumbing

and wiring had needed repairs. and allowed for their cost, conceding that where

deterioration existed it should be taken into consideration. The attorney for the society

argued that loss in value due to overall depreciation (rather than to lack of maintenance)

in a property such as this was not an elementin the determination of value and should

be omitted from the computations. The trial jury's verdict was in substantial agreement

with this contention.

Valuation of Cemereries

Before leaving the subject of evaluating churches, mention should be made of

the very special difficulties that arise whenever it is found necessary to take cemetery

property. This highly complex matter is well covered by Section 10 of Article 33A,

Annotated Code of Maryland, Eminent Domain.

(a) Cemeteries.-Whenever State, county or city authorities, or their agents,
shall for any public purpose or purposes have the right to acquire, or proceed
by the power of eminent domain to acquire, property that is used as a cemetery,
either public or private, the jury shall, in assessing damages for said land
and improvements so acquired or to be acquired, take into consideration in
addition to the damages for said land and improvements the cost of removal
of bodies, markers and monuments, and the placing of the same at some other
suitable or comparable location within the State of Maryland to be provided
by the authorities of the cemetery discontinued, and such removal and placing
to the location chosen· as above provided shall be effected by the authorities
of the cemetery discontinued or their agents, before payment is made of the
portion of the d~ages assessed for such purposes. Damages to be assessed

. - in favor of any owner who elects to remove a body, marker or monument
to any location other than that chosen as above provided shall be in the same
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amount as if the body, marker or monument had been removed to the said
specified location.

The subject of cemetery valuation is not as specifically covered in most other States,

but it may be assumed (subject again to local criteria applicable to the particular jurisdic­

tion) that the actual practice is quite similar allover the country.

Valuation of Schools

Another type of property in which there is no open market to furnish comparison

data is illustrated by schools, usually private rather than public schools. The situation

they present differs considerably from that described for churches and the like, but

because school properties are seldom bought and sold many aspects of the basic problem

are the same. The summation technique is almost always indicated. Determinations

of reconstruction costs should be made by quantity survey estimates. ,Allowance should

be made for lack of proper repairs caused by faulty maintenance, and serious considera­

tion given to possible deterioration. But, when the questions of physical depreciation

and obsolescence, as distinguished from the type of charges mentioned in the last

sentence, are to be answered, the appraiser must stop, look and listen to the coming

storm of protest fcom college officials and alumni alike to any suggestion that an i"y­

covered dormitory or lecture hall has lost value simply because it 'has been in use
.. \' I" ,

for a hundred years. Perhaps it has lost value, or perhaps the facto'Cof appreciation (this .

is a ne~ative obsolescence that tends to add value through the years j ha~ entered the :
. " .• 1.":1 t : . , •. " , ,

picture. The circumstances of each case will vary so greatly that no :dogmatic rules '

can be established. All special purpose valuation work involv~s' ing~n~itY and under~

standing on the part of the appraiser, as is well illustrated by this question of school

valuation.

It may be of little importance in a condemnation damage determination, but in

two recent appraisals of college property it has been found that the school's records

carry buildings at current reconstruction cost without depreciation of any type.

A:p interesting point (quite different from any previously mentioned) as to the

value of summer camps was raised in a recent Massachusetts case caused by the taking

by the Massachusetts Turnpike Authority of a part of a Girl Scout camp. The

Scouts offered as expert witnesses several of their national camp authorities and

officials who were to testify a.~ to a summation analysis value based on their general

knowledge of such properties. The trial judge, however, excluded their testimony as

to value because of their lack of local real estate experience. The authority's witness

offered compa.rison testimony derived from a study of transactions in land sales, mostly

consisting of small summerhouse lots on nearby ponds and lakes. The case was appealed

to the Supreme Court of the Commonwealth, which overruled the judge and said that tJ1e

Giri 'Scout officials' testimony as to value should have been allowed. This. decision lias
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greatly strengthened the use of the techniques already outlined, especially in Mas­

sachusetts cases. Because Massachusetts is one of the so-called "strong" States in

the acceptance granted its court rulings, it will probably be given consideration in other

jurisdictions.

Valuation of Special Purpose Dwellings

The sort of "special purpose" techniques described may possibly ha\'eto be extended

to almost any kind of an appraisal. Even if it is found that no free and open market

exists for the property, it may be a simple matter to decide on either the price a willing

buyer would offer or that a willing seller would accept. The difficulty is that the two

figures might vary considerably and cannot be brought together. In this case the

criteria of the fair market value definition would not apply. An interesting example

was encountered when it became necessary to put a fair market value on a house

which would have been almost impossible to sell, but which the owner had no intention

of selling under any circumstances. The property had been built before the turn of the

century by a local textile mill owner. It was huge; it had little turrets projecting

unexpectedly at various parts of the roof and porte-cochereJ from the walls; some of

the windows were stained. glass and some were curved plate glass;' and last, but not

least, it contained three ballrooms. It might be well for anyone considering the

appraisal of "special purpose" properties to try to fit such a property into any of tpe

logical appraisal techniques available for the more usual types of dwellings.

Valuation of Special Purpose Industrial Properties

While the "special purpose" techniques to be used in appraisals of churches,

cemeteries, schools, unusual dwellings and the like are both interesting and important,

their application to ind~strial properties is more common and, as has already been

noted, the growing use of automation will unquestionably increase the necessity for

their use. Because such cases are not usual it is impossible to present any definitive

procedure to show how to arrive at the correct solution of aU the problems that might

be' encountered.. ' Almost always. the lack of an open market for the specialized

property' will prevent the establishment of the criteria necessary before the "willing

buyer-willing seller" concept can be adopted. It seems logical to assume that the price

the prospective buyer would offer for a plant that can be used only by the then owner

would differ greatly from the price the owner "'ould be willing or could afford

to accept. As in the case's previously cited the only technique usually available is the

summation analysis. In the case of the specialized industrial plant it is quite probable

, that the easy assumption of zero physical depreciation and/or obsolescence, so helpful

in the case of the church or school, cannot be used. In most cases 'of special purpose
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commercial or industrial properties, both physical depreciation and obsolescence must
be considered and properly evaluated.

Because it is impossible to lay down any general set of rules for this type of work,

the most helpful method of explanation will be to go through a few actual cases in some

detail. The first example refers to the claim made by the United States Gypsum

Company against the Mystic River Bridge Authority for damages caused to their

Char.lestown, Massachusetts, plant by the building of the bridge, a double-deck section

of the elevated express highway across and around Boston.

The plot plan and the two sections shown in the accompanying sketch are offered

to help clarify the statement of the problem. The plant is on navigable water on the

southwest bank of the Mystic River. It has a wooden marginal pier extending into the

stream from a heavY granite masonry sea wall. Behind this wall there are five large

concrete silos (numbered 1 through 5 on the plan), a mill building c~ntaining among

other things two large rotary kilns, a covered train shed with two loading tracks,

platforms, etc., as well as a multistory building which houses the equipment needed

to make gypsum wallboard, and offices, shipping and storage areas. Before the new

bridge was built, an old low-level bridge crossed the river to Chelsea (it is shown as

"Old Bridge" on the plan). This bridge did not touch the gypsum plant at any

point.

Raw material in the form of gypsum ore was brought to the plant from the

company mines in Nova Scotia. It was, and still is, carried by highly specialized ships,

built and owned by the company, from their shipping piant in the Minas Basin at the

head of the Bay of Fundy, The special purpose aspect of the plant begins with these

ships. They are built with belt conveyors running fore and aft below the holds and

just abOve the keel. This conveyor takes the ore to a point near the bow and

drops it onto another shorter thwartship belt which runs into a transfer house on the

pier outside Silo # I, up a series of vertical lift buckets to another conveyor running

across ~e top of the five silos. From these it is dropped onto still another belt in a

tunnel tinder the silos to be carried to the kilns in the mill. After roasting, some of

the gypsum is processed for finishing plaster, and more is transferred to the board

mill where it is made into different types of fireproof wallboard. The mill building

is actually a cover over and around the patented and highly specialized machinery used in·

the process. The entire plant was excellently and efficiently usable for a highly special­

ized process that began in the Minas Basin and ended with the production of closely

controlled products. Most of the building and other improvements (with the possible

.exception of ,the offices) would have been of little value to anybody but the owner;

to him they were exactly what he wanted and needed.

The new Mystic River Bridge passes between the plant and the old bridge, high

enough to allow ocean-going vessels to sail under it. It does not touch on any land

.;'.
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owned by the gypsum company, but it does pass over a ,corner of t,he property, Silo # 1

is almost entirely under the bridge. Far more important is the fact that the two six-foot

diameter stacks from the kilns (they are shown as the two black circles near the end of

the word 'Transformers" on the plot plan) were so nearly under the new structure

that it interfered gre.1t1y with their functioning. Equally important, a river pier carrying

the new bridge lies just off the marginal pier, preventing the gypsum ore carrying

ships from tying up where their specially designed conveyor systems could be used.

This necessitated the relocation of the shore unloading equipment and caused the stern
•

of the ship to project upstream beyond the company's property. It was necessary, there-

fore, to:

a. Relocate the stacks to a point removed from the bridge. This reqUired new

foundations and superstructure to carry them. It also necessitated a great

deal of reconstruction work inside the plant to provide for proper connections

and to insure the maintenance of the necessary draft.

b. Relocation and rebuilding of the shore installed conveyors and bucket hoists,

and the upper hopper from the buckets to the belt running along the tops of

the silos.

c. The purchase of additional land upstream of the eXlstmg company property,

with the continuation of the marginal pier across the mouth of the dock and

far enough upstream to provide new tie-ups for the sterns of the ships.

The lawsuit resulting from the taking was tried in the Suffolk County Superior

Court. Witnesses for the company testified that the property was to be considered as

"special purpose" and that the difference in fair market value, because of the cost of

keeping it that way, was some half million dollars. The expert for the taking authority

disagreed totally. He considered the property to be in the same category as any other

manufacturing plant; the special facilities it had for the processing of gypsum products

were to him something that would not be of any interest to a willing buyer; and that

since the bridge did not touch any part of the company property he set the damages

at zero. However, since some theoretical'air rights were taken, he evaluated these rights

at $2,000.

This may be accepted as a typical example of the wide variation in values derived,

in perfect honesty and good faith, by using two different techniques. The judge ruled

that the company's concept of "special purpose" valuation was correct, and the

jury returned a verdict quite satisfactory to the company, but which was appealed

by the authority. The appeal questioned the qualifications of witnesses, the right of

an owner to recover for damages resulting from the construction of a pier in navigable

water, and most important for the present discussion, the use of the special purpose

concept: The Massachusetts Supreme Court upheld the trial judge and the verdict.
I

I
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To complete the story of this case, the fair market values of the property before

and after the taking were computed by the company expert by the summation analysis

technique. The alterations required were computed at their dale of taking cost, and

the fair market value after the taking as the difference between the two. The before

taking figure was made because it set a limit to the total damages. There was no doubt

in anybody's mind that this value far exceeded the damages, but the company's

attorneys decided that their case would not be complete without it, and it was

computed with piers, buildings, silos, tunnels and all. Physical depreciation was taken

by the "diminishing balance method" using actual ages of the structures and annual

factors varying with the type and use of the separate items involved.

It may be worthwhile to outline brieRy another special purpose industrial taking

because of the peculiar circumstances involved and the two entirely different results

obtained by two appraisers. The building was a one-story struchire used at the time

of the taking for the manufacture of component parts for electronic products made else­

where. The taking was not total; it was made in connection with the widening of a

heavily traveled automobile boulevard leading into the. core city some ten miles distant,

and resulted in slicing about 35 feet off the front of the building. The peculiar quality

of the taking arose from the fact that this 3' feet contained all the office space, all.

the sanitary plumbing, all the usable heating equipment (there was another heater in .the

portion not taken but it had not been used for years and its presence did not offer 'any
.; I" .'

solution to the heating proble.m), all the electric controls, and a very highl)'; classified·

la~ratory used by Federal inspect~rs who checked the plant pr~~iuct. idi '-:1:1 ~i:. ~ ;::. ~
A prelimiuarystudy of the case indicated that the remaining p~rt~on '~(lhe ~uiId.

'ing was of enough value to justify a new front wall, but the taking a!ltPojity'~ app:ra'iser! i :

refused to consider as compensable anything but the minimum tos't: df this ~alL His':
theory, frequently expressed, was that for the purpose of computing damages he should

treat the property as comparable to an "empty garage" rather than as a busy manu­

facturing plant. For the purpose of this discussion it may be of interest to note that the

judge and jury did not agree with him.

Valua~ion of Mineral Rights

The evaluation of land with appurtenant mineral rights is one of the most difficult

of all appraisal problems. When the study involves eminent domain takings, especially

those for controlled access superhighways, the difficulties are compounded by the prob­

ability of complex consequential damages, and by what is perhaps the most perplexing

and unsatisfactory phase of eminent domain law. Because of the peculiar legal aspect

of the proble~, it will be necessary to divide this discussion into two parts. The first

will describe what has come to be known as the "engineering approach;" the second

will attempt to outline the "legal approach" to mineral rights evaluations.
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The "engineering approach" IS based on the fundamental definition given by the

economist, which says th!!t:

Value is the properly discounted present worth of all future benefits__

to accrue to the owner of a property by reason of his ownership.

Every appraiser knows and constantly uses this method. A capitalization analysi~

made to determine the fair market value of an income-producing property, such as an

apartment house or of an office building, adheres strictly to this definition. The engi­

neering solution of the mineral rights evaluation uses exactly the same techniques and

is everywhere recognized as the proper one to be used, with one very important excep­

tion. If an evaluation made by this method were presented in court, it would in all

probability be excluded by the presiding judge. But if the engineer is commissioned

to report on the value of the minerals in a designated area, to deter!TIine how much

they would add to the assets of a mining or quarrying operation, to help an operator

decide as to the purchase of additional land, to plan for long-term capital improvements

to his plant, or to a host of similar problems where court appearance is not required,

the "engineering approach" is the logical and accepted technique to use.

Any complete description of this method would be too long and complicated to

be covered in an article such as this. There are several excellent texts which treat the

subject in slilficient detail, or at least outline the majo'r aspects of the problems

involved.4

The valuation method accepted without question by these authorities and by th~ir

current day followers is de·scribed on page 402 of Marston and Agg's book, Engi­

neering Valuation: .

The value of timberlands, mines, and mineral and ore deposits is

estimated upon the basis of the forecasted earnings of the plant de­

veloped to produce the material or a product produced therefrom.

4. a. Examination and Valuation of Minual Prop~rty by Roland D. Parks. The fourth edition
of this book was issued in 19~7. The first two editions were issued in 1933 and 1939 by
the late Professor Charles H. Baxter and by Professor Parks under the title "Mine Examina­
tion and Valuation." The book is published by Addison-Wesley Publishing Co., Inc.,
Reading, Massachusetts.

b. Engin~~ring Valualion and Depr~dalion by Marston, Winfrey & Hempstead, published by
McGraw Hill ..

In addition to these two, Enginuring Valuation, a McGraw-Hili book by Marston and Agg
published in 1936 and now out of print, contains excellent data on question of timberlands.
And surely any engineer interested in this matter should know Heney Hoskold's pioneering
work, Th, Engineers Vttlllttting Auislttnl, long out of print but still obtainable through rare
book dealers. Hoskold was a successful English mining engineer who spent a large part of his
life in Argentina as Director of Mines for the Federal Government. He is best known for the
two interest cate capitalization formula commonly known as the "Hoskold Equation," but this
was only a part of his contribution to our professional techniques. It may be noted in passing
that a geeat part of ~e methods now used in appraisal work of all types was contributed by
mining engineers such as Hoskold, O'Donaghue, Morkell, Craig, Baxter, Parks and others whose
writings deserve far more study than they ace receiving.
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This, of course, is merely a restatement of the "discounted present worth" definition

of value. It is implemented and translated into a money value by three quite unrelated

lines of study.,

1. It is nrst necessary to determine as precisely as possible the quantity and

quality of minerals appurtenant to the property. The means of doing

this are too varied and complicated to be described here, but they will

undoubtedly require a thorough geological study of the area' involved;

an examination of outcroppings and (if there are any) of nearby workings,

obtaining drill and core samples and the use of engineering ingenuity to

become thoroughly informed as to the type and amount of material avail­

able. No objective crireria can be established to cover all the possible

situations which may arise, but excellent techniques as to sampling and the

meaning of results obtained are available, especially in Professor Park's

book.

2. Secondly, a study must be made of production methods to determine with

all possible precision the cost of extracting the material. If there is a

producing plant involved, its cost and value may become a necessary part

of this portion of the study.

3. Finally, a market study must be made to find out how much of the

material or of the "product produced therefrom" can be sold, the rate at

, which the market will accept the material, the net selling price to be

expected and the' time to be involved in the profitable exploitation of the

deposit.

In theory at least when these data are at hand, the engineer can set up a schedule

of the "future benefits" the owner of the property may fairly expect. Then, when a

proper capitalization rate (or perhaps two proper capitalization rates) is established,

the computation to obtain the discount present worth is the simplest part of the

entire problem.

Very frequently, the computations of the second and third categories can be

conveniently telescoped by establishing a proper royalty to be paid for the material.

In New England, for example, where gravel is the most valuable mineral produced, it

is often possible to set a value in place per unit (almost always per cubic yard) of

the available material. After the first set of investigations has been made by geological

examinations and borings, the quantity and quality of the gravel can be determined.

In many localities, it is usual for the operator to go to the landowner and offer a

royalty of so many cents per cubic yard for the material in the bank. The owner has no

responsibility for any costs of production except payment of real estate taxes (he usually,

but not always, assumes this cost) and less frequently of checking quantities removed.
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Parallel customs are often found for other materials in other sections of the country.

The royalty rate, when there is one, has presumably been decided after both parties

to the contract have given due consideration to the items of plant value, the costs of

mining and producing, and of market conditions. When a standard and accepted

royalty is available, the engineers' job is made much more simple than it is in these

cases where he must compute all the varied elements it covers.

Before going further in this discussion, it should be pointed out that quarries

for the extraction of crushed stone, limestone, or of building stones, clay pits, gravel

and sand banks, and all types of mines, are included in any discussion devoted to mines

and to mineral rights. It might also be noted that such things as coal and other

fossil fuels, sand, gravel, and many building stones are .technically not to be classified

as "minerals." But, as they are always so called in discussions of this sort, they are to

be included here. '

This very much abbreviated outline has made no mention of any of the

complicating factors that always rise up to make the evaluating engineer's task more

difficult. In some western States a so-called "Apex Rule" applies to mineral rights

and must be considered. This says that the owner of the land where a mineral bearing

vein reaches the surface (or comes to its "apex") can exploit all of the vein, even

though it runs underground beyond the limits of his surface ownership. Quite f re­

quently when the schedule of future benefits is being established, it is found that the

net earnings are far from constant which will complicate the computation. Many

instances will be found where two interest rates must be considered (the Hoskold

problem); and very often deferred payments or returns are indicated by the nature

of the problem. When deferments are to be taken together with a two-rate problem

the solution may involve the ':O'Donaghue Formula." The variations are practically

endless. They are well covered in Engineering Valuation and Depreciation and in

Examination and Valuation of Mineral Property mentioned in footnote 4. A much

shorter discussion can be found in the June 1958 edition of Technical Valuation in an
\

article by this writer entitled "The Deferment Problem."

The techniques set up in the "engineering approach" are entirely in accord with

the basic economic concept of value. They are complicated and require a great deal of

careful estimating and computation. If intelligently done by competent engineers,

the result should be at least as precise as the ordinary fair market value appraisal

prepared by the real estate expert.

The. problem specifically under discussion, with its involvement of condemnation

and possible court action, cannot be classified as any of those mentioned at the beginning

of ilie short outline of the "engineering approach." It involves the evaluation of

property taken by eminent domain, and few appraisals made for this purpose are of
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much use unless they can be presented as evidence in a. court proceeding. It is necessary,

therefore, to consider the reaction of our courts to the "engineering approach."e

It is necessary to remember that in any ta.king, the value to be obtained is for

the land; and that anything else, whether buildings, structures, or minerals, are con­

sidered not as separate entities, but as things "appurtenant" to the land. All courts

apparently agree that land may be valued giving due consideration to any use to which

it is clearly adapted inc,luding the "highest and best" use. As for appurtenant mineral

rights, they may be considered, and the courts will accept proper evidence as to their

quantity and quality. Up to this point, the "legal approach" is exactly the same as the

"engineering approach," but from here on the two differ radically. It is highly

improbable that the court will allow the introduction of testimony as to "forecasted

earnings of the plan developed to produce the material or a product produced theref rom,"

the criterion cited previously as the basis of the "engineering approach."e

~. It may be necessary to go on record, most emphatically, by saying that no engineer (unless he
has had formal legal training in addition to his engineering studies) should ever try to interpret
a legal problem, especially one as complex as the one under consideration. Any mineral rights
evaluation in an eminent domain case will have legal counsel in the picture, and it is his
job to chart the course the matter must follow through the courts. His decisions are of
necessity based on legal precedents, on the accepted rulings of the courts in previous similar
cases. No attorney will try to maintain that Jtar~ deciJiJ i5 always logical; but despite the
statement by such an eminent authority as Justice Douglas that the court might well try to
establish precedents rather than to follow them, the lawyer who wants to win his case will
almost cerUinly look up previous rulings and shape his case to conform to them. If the
engineer is to avoid utter confusion in the matter of mineral rights valuations, it is necessary
for him to know what the legal methods set up for him are to be, even though he does
not understand them. A short review of the applicable law, by a layman and for laymen, is
probably justified.

To obtain this background, the evaluation engineer should go to a good law library and spend
as much time as possible with two standard works, one by Philip Nichols, the other by Louis
Orgel, on the law of eminent domain. Both books have, by the addition of periodic supplements
containing the most recent decisions, attained the dignity of imposing size contained in many
volumes. Far more usable for our present purpose is a sixteen page pamphlet by Lorin ].
Broadbent entitled Eminmt Domain V ttltlation of Land Containing Minuah, prepared under
a grant from the Rocky Mountain Mineral Law Foundation at the University of Utah Law
School, and published in Utah Law Review, Volume 6, Spring, 19~9, No.3. Broadbent's
study is all any engineer needs on this subject, and it possesses the great advantage of fitting
with other papers into a briefcase, instead of occupying an entire bookcase.

6. Broadbent begins his pamphlet with the statement that "in the solution of most concrete legal
problems, easily stated rules and definitions afford little if any assistance." Because of this
undeniable fact, and because this discussion is by a layman for laymen, no purpose will be
gained by attempting citations as to decisions to prove the basic difference between the two
approaches. Broadbent understands this difference; he recognizes the correctness of the
engineer's method, but classifies its use in mineral rights valuations testimony as "naive," The
accepted legal opinion may probably be summed up in his statement that: ".... court cases
disclose a wide range in the extent to which opinions of value are based on a proper applica­
tion of full-fledged engineering approach. Many such opinions would be regarded as palpably
erroneous by competent experts oriented in the Baxter Parks methods. On the other hand, the
most conscientious and professional appraisals based on proven or estimated ore reserves, cost
estimates, and capitalizations are sometimes rejected by the courts as of no help in determining
market value." Note that he says engineering valuations are "sometimes" rejected. This un­
doubtedly i5 an' understatement. It would seem that the risk involved in presenting as
evidence a mineral rights evaluation based on a capitalization analysis of future earnings, no
matter how well the computations have been worked out or how correct the basic economic
theory, may be too great for a Iitigant to accept.
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There are several reasons behind the commonly accepted decisions that bar

capitalized future returns analyses of the value of mineral rights. Undoubtedly, one

is that some of the judges who established the precedent setting rulings obviously did

not understand the theory the early engineers were trying to place into the record;

~r perhaps it would be more charitable to say the judges feared the jury would not

understand. More important, perhaps, was the apparent feeling that the witnesses were

attempting to forecast potential profits too problematical to be trusted; and it also is to

be remembered that many of the cases still cited in today's litigation t<Jok place before

modern methods and techniques of valuation had been developed. One case which

frquently crops up involved a taking of land containing coal deposits. The witness

.. testified that the coal was worth $4,000 per acre; the judge decided the land had a

value of $40 an acre. As the $4,000 figure did not allow for costs of extraction or for

discounting deferred income, it is quite possible that the judge was right. But why

this century-old decision should still exclude a properly computed evaluation and

prevent its introduction in a current case is questionable.

The controlling legal feature in an eminent domain evaluation is the concept

of "market (or fair market) value" and it is well established that this must be

established in the type of "market" acceptable to the court. The ideal testimony would

involve the sale of a nearby entirely "comparable" property with all of the attributes

of the "willing buyer-willing seller" concept, and with the transaction having been

made at very nearly the same as the takin~. In any type of appraising, the

matter of comparability is one. of difficulty, often greater than many courts seem to

realize. When the property involves mineral rights, the question of comparability

often, or usually, becomes extremely difficult to prove. This gives rise to an interesting

question in litigation involving the matter of evaluating appurtenant mineral rights.

If'the courts will not accept the objective engineering approach, and if, as usually proves

to be the case, no really sound testimony can be produced as to recent sales of nearby

comparable properties, it is obvious that the entire matter rapidly becomes almost

hopeles~ly confused, However, a procedure which has worked and obtained the

acceptance of the courts in several recent cases may be outlined to indicate one line of

attack which may safely and properly be followed.

The first step is to make the complete "engineering approach" analyses previously

outlined. It is true that the final steps cannot, in all probability, be offered in evidence;

but knowing the answer derived by the discounted present worth capitalization,

witnesses who can qualify because of their experience with properties of similar character

will be allowed to give expert opinion of the before and after taking values of the

property. As in all cases of this type, the damage done is the difference between these

two values. This, of course, assumes that the right-of-way taking does not include

the entire property as it exIsted before the taking. In those rare cases where the
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taking is total, the damage would be the value of the entire property, and would be

derived in the same way as the "before taking" value in the more common partial

taking.

With all the objective engineering data computed and a\'ailable, the witnesses,

who are chosen because of. their experience in the operation of similar properties, and

who are able to judge the nlidity of the conclusions reached in the engineering

analysis can arrive at their opinions of damage. The portions of the engineering

analysis covering the quantity and quality of the minerals, the reproduction cost and

depreciation reserve to be assigned to the plant' (if there is one), the reserves of

material available before and after the taking and the effect of the reduction in these

reserves on the economic life of the irivestment in the plant can be put in evidence by

the valuation engineer. Then, either he, or some other witness who is expert on

operation of similar plants can testify that on the basis of these data, the values before

and after the taking are, in his opinion, the two different amounts he will state.

He is allowed to take into consideration in arriving at these figures all the capitalization

analyses of future profits; but except in the very improbable event that he is asked in

cross examination, he will not be allowed to say what the future profits he considered

were.

There are, of course, a great many important details implicit in this simple

outline, and their nature can be illustrated by a few examples.

(1) Assume that the engineering study shows an investment of a million

dollars 10 a well-built, efficient plant which has a remaining physical

life of 25 years. Before the taking, the reserve of commercial mineral

was 50 years; after the taking, this has been reduced to 15 years; and

because of other conditions, mining costs have been increased. It is

obvious that an obsolescence factor to the value of the plant must be

introduced as a part of the damages incurred by the taking. On the other'

hand, if the available reserves after the taking were good for 30 years,

no obsolescence on the plant need be considered.

(2) Mineral rights properties are usually fairly large in area; right-of-way

takings are apt to be long narrow strips which cross the property from

one side to another. In the case of "nonaccess" superhighways, such a

strip can .easily isolate and destroy the value of the appurtenant minerals

in parts of the property. For instance, if a superhighway passes between

the operating plant and substantial mineral bearing segments of the

property, careful study must be given to the possibility of increased costs

of extraction and t~ansportation to the plan.' Most minerals are heavy, i
low cost materials, and often the increase of a few cents per ton for

trucking charges is enough to extinguish their entire value.
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In most cases, there IS no real "open market" for appurtenant mineral rights,

and the indirect methods outlined are necessary to determine values. But there are

some relatively important exceptions to this statement. For instance, oil and natural

gas rights, percentages of wells or prospects, and stocks in such properties are commonly

bought and sold in some parts of the country. Data on their market prices may

often be evidence of the value of the minerals appurtenant to the land. It is

equally evident that this may 110t be the case, and such prices should not be accepted

~til and unless the necessary criteria of value are established.

As illustrative of the general concepts outlined, two condensed case studies are

worthy of note:

a. Old Colony Crushed Stone Company v. Commonwealth of MauaclJllJettJ

b. State Roads Commiuion of Maryland v. Champion Brick Comp(1/~)'

Plot plans of each of the two properties showing their main features are given to aid

in an understanding of the explanations.

Old Colony Crushed Stone Company

The company owned a tract of slightly over 220 acres almost entirely in the City

of Quincy. The land adjoins a branch of the New York, New Haven & Hartford

Railroad from which a spur had been built into the quarry working. The buildings

or" the plant (and the siding) are.. at approximately Grade + 50. From this low

point the land rose to the west and south to an elevation of approximately +250 at

and near the southwest boundaries of the property.

The entire area is a glaciated outcrop of a hard, dark granitic rock, with a thin

overburden of residual, gravelly soil mostly covered by low scrub oak. This deposit

of stone had been worked for some 40 years; it was quarried, crushed, screened and

sorted into the various commercial sizes from dust to the larger stone used for roadway

subgrade \work. More recently a new and modern asphalt plant had been built and

various types of black top and highway surfacing had been added to the company's

product:· The plant is one of the largest in New England, was in excellent condition,

thoroughly modern, and in profitable operation.

The takings were made in February and March of 1956 for the new Southeast

Expressway, a nonaccess, six-lane road leading .south from Boston. At the southern

end of the Old Colony property the taking widened out as the expressway approached

its interchange with Route 128, another nonaccess expressway. The takings totalled

some 50 acres. In addition, two parcels totalling 34 acres were cut off and isolated.

The damages appraised by the Commonwealth and by the company differed

drastically. The Commonwealth based its figures on what its attorneys contended were

"comparable sales" or areas of the infertile, ledgey backland, far removed from
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streets and/or utilities, and for which the ordinary willing buyer would have offered

little or nothing. The company saw the matter in an entirely different light. Their

operating plant would have cost well over a million dollars to replace. Before the taking,

their figures as to quantity and quality of the minerals appurtenant' to the land showeCl--- - - - _. _.

their reserve of stone was sufficient to supply this plant for about a half century,

which meant that no ob~olescence factor was to be assigned to the plant because of

any possible shortage of raw material. But in taking and isolating slightly over a

third of their land, which included the higher portions where the potential supply was

largely located, the life of the property had been reduced to a point where a large

obsolescence would have been figured by any willing buyer who was interested in the

only use to which the land was obviously available.

At the trial, evidence as to the quantity and quality of the stone (both before

and after the taking), the past and probable future market for the company's products,

and the cost of reconstructing the existing plant and of its depreciation was pre~ented

by the company. Other factors also entered the picture presented to the jury, but the

data' outlined constituted the main contention of the plaintiff. The jury award, which

was not appealed, was over a hundred times the damage figure offered by the.

Commonwealth.

Champion Brick Company

, The second example cited is the suit brought by the State Roads Commission

of Maryland against the Champion Brick Company of Baltimore because of a taking

of part of their day pit near Towson, just outside the city line in Baltimore County.

Basically the situation was very similar to the Old Colony Crushed Stone _taking just

described. Two nonaccess superhighways, the Northeast Expressway and the Baltimore

Beltway, intersect on a parcel owned by Champion Brick and used 'by them as a
source of clay to supply their large brickmaking plant some two-and-a-half miles' to ~._

the southeast on Route 40. The area around the clay pit was being intensively built up

with gooa housing subdivisions, and the State based its original estimate of damages

on appraisais of local real estat~ experts whose estimates were made on the value

of the property for housing. But the brick company claimed that the taking had so

reduced the potential clay supply to their plant that a large obsolescence factor had

been introduced into its value, and that the State computations failed to take. th!s .... _..

important element into consideration, and that their just compensation should be some

16 times the State offer.

The result of this. disagreement was a very complete study of the property,

including tests of the clay found there, and appraisal of the plant .two-a.nd-~-.!!alfmil~s. _

.. distant, a market study of its future prospects, and a long and hard-fo~ghtt~raCAir of" -'-- ---.' ­

the contentions of both sides were thoroughly demonstrated to the court. The final
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result, after many weeks of testimony and legal maneuvering, was a jury verdICt whIch

practically upheld the State's contentions that very little consideration need be given

to the large obsolescence on the plant claimed by the company,
The two examples cited form a most interesting contrast in two very similar

mineral rights appraisals. In both, the dispute reduced itself to a question of whethe; - ­

or not the takings had created an obsolescence factor in the two plants. Both of these

were modern and efficient, and both represented a very large investment. Both cases

required geological studies to determine the quantity and quality of the appurtenant

minerals; both required studies of the past and probable future market for the product

of the production plants; and in both cases depreciated reconstruction cost analyses of

these plants were necessary.
These cases illustrate why a complete mineral rights evaluation study, especially

one necessitated by an eminent domain proceeding, can be the most interesting (if also

the most difficult) of all appraisal problems.
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CHAPTER 35

Depreciation Factors and Special Purpose Properties

THOMAS F. MCSWEENEY

Principal Auociate, Tbomas F. McSweel1e)' Auoc;ates

H;llgbam, Mauacbusetts

The importance of the determination of depreciation arises from one of the

fundamental definitions of value, which says: ,

The value of any object, as of a given date, may be determined by sub­

tracting from the reconstruction cost, as of that date, the total depreciation

suffered by the object from the time of its construction or acquisition to the

date of the valuation.

This concept, which is becoming of increasing importance in valuation work with

the growing necessity for special purpose property valuation studies', may, be expressed

in a formula as follows: '

v = R -(PD+O)

Where V = value as of the given date: R = reconstruction cost as of the
valuation date; PD = physical depreciation to the valuation date; 0

, = obsolescence.

This part of the discussion will be devoted to the concept of phy'sical depreciation

and of methods for its quantitative determination. There are two other elements

required by the use of this technique that must be introduced into the computations.

,Theyar'e:

Reconstructio11 Cost - This term, under different conditions, might be recon­

struction cost (for buildings and/or other structures), replacement cost for personal

property items, and, sometimes reproduction cost. The particular circumstances in

each valuation study will determine the particular usage.

If the item being considered is a building or other physical improvement to the'

land, its reconstruction cost in practically every case must be determined by a quantity

survey analysis. Unit costs (such as cost per square foot or per cubic foot for buildings),

or unit of use costs (such as cost of sports stadia as so much per seat, of schoolhouses

as so much per room, or of hospitals as so much per bed) ,should never be used except

as first approximations or as rough checks on more precise data. It cannot be over-
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emphasized that there is no royal road to good evaluation work, and the unit cost

technique which seems so attractively easy simply is not good enough to be used in a

careful value study.

Obsolesce11ce This may be defined as the total of all the differences between

reconstruction (or replacement or reproduction) cost, and current value which have

arisen from causes external to the item being considered. These are usually to be

subtracted from cost. But occasionally, and especially in the case of an irreplaceable

historical monument such as Mount Vernon or Faneuil Hall, the current value is

greater than cost; and the obsolescence becomes a double negative to be added to cost

as appreciation.

Obsolescence, when it must be evaluated, is the most difficult element the appraiser

will have to treat (physical depreciation runs second in difficulty). It was noted

in the previous chapter that in some cases obsolescence can be set at zero, which

naturally simplifies the computation greatly. When this cannot be done satisfactorily

determinations of obsolescence can usually be made, but the process will probably not

be easy. A brief outline of some of the methods available for the evaluation of special

purpose properties is given later in this section.

Webster's International Dictionary defines the word depreciation as the act of

lessening, or seeking to Jessen, price, value or reputation, and also as the falling of

llaJue; reduction of worth. As used in valuation work depreciation is to be under­

stood as a general term, which includes any loss in value the property may have

suffered from any cause or combination of causes. This loss is to be deducted from the

cost of replacing the property, as new, on the date for which the value is being figured.

In addition to the two elements of (1) physical depreciation and (2) obsolescence,

which are to be described in the following pages, several other elements must be men­

tioned. They are deterioration and depletion .. Neither should be confused with "depre­

ciation" as a partial determinant of value.

For the sake of completeness, a fifth factor should be added to this list. All of the

four already mentioned detract from the value. It is possible, however, to find cases

where value (s greater than cost. The element acting in these cases is appreciation.

This is actually a negative type of obsolescence frequently important in special purpose

studies of properties either wholly or to a large extent irreplaceable.

Physical Depreciation

Physical depreciation is the measure of the loss of value from the reconstruction

or reproduction cost of a property (as of the date of the valuation) caused by wear

and tear or by fue possibility of wear and tear through time. It covers only the

forces acting on the physical structure itself, and is not concerned with the external
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forces to be considered under the heading of obsolescence. It must be remembered that

in this section discussion is only of the market value concept. For other types, such

as "insurable value" or "liquidation value,"' physical depreciation may be (and usually

is) something entirely different from the concept under analysis here.

Physical depreciation is defined as a IOJ! ill value. Often (as 10 well·built and

well·maintained structures) evidences of actual wearing out are few and small. Usually,

however, when any object is able to command less value than an entirely similar though

newer one the difference is due, at least in part, to physical depreciation.

If the conception of loss in value is remembered, the common error of confusing

physical depreciation and deterioration will be avoided. Deterioration represents an

actual impairment of the physical structure; physical depreciation is the loss in value

that arises from the existence, or from the possibility of this impairment. A well·built

concrete factory 10 years old may have worn so little that the evidences'of deterioration

will be hard to find; but the factor of physical depreciation may still be a substantial

percentage of its reconstruction cost. There is but little need for the term deterioration

in a discussion of physical depreciation. If it is to be used at all it must b,e with full

understanding of its true significance.

"Depletion" pertains to the exhausting, by actual removal, of an asset and

differs entirely in its nature from physical depreciation. The oil that creates value in

an oil well property, or the ore in a mine, or the stone in a quarry, can be taken away.

The very fact that these things were there in the nrst place created the peculiar value

the property then possessed. As they are removed this peculiar value changes until it

disappears with the final exhausti~g of the oil or the ore. This loss in value is due

to depletion and cannot be computed by the methods of physical depreciation.

Mea.IlIrement of Physical Depreciation Physical depreciation is a measure of

negative value and, like all such measurements, is necessarily subjective. Experience has

shown, however, that in many cases it can be determined by simple calculations, and

that the result obtained by the use of a proper method should be well within the

limits of the precision of the valuation computation.

Before proceeding to describe methods of computing physical depreciation it is

necessary to consider the question of proper maintenance. If an object has been

neglected, the loss of value may be excessive. On the other hand, if extraordinary

care has been used in maintenance, normal physical depreciation may not have accrued.

If proper maintenance has not been provided, two methods are available to give due con·

sideration to the excess loss in value which will result. The better method is to

figure the cost of the repairs necessary to cover the excess damage, and deduct this

amount from the value obtained by using a normal factor for physical depreciation.

.. ' A less satisfactory method is to use a higher rate than normal in computing the nhysical

depreciation.

473



Methods of Determining Physical Depreciation

Three methods of computing physical depreciation will be examined in this

section. There are others, but for a valuator they are of minor importance. The three

to be discussed are:

(1) Straight line method;

(2) Diminishing value methods;

(3) Sum of years - digits method.

These are the techniques most generally recognized and are the three mentioned by

the Bureau of Internal Revenue in its booklet Y ollr Federal I1/come Tax fol' Indi­

vidllals.

-. Straight Line Method In using the straight line method the depreciating

object is assumed to have a definite useful life, and the loss in value due to physical

depreciation at any time is the ratio of the actual age to the assumed economic life.

For example, if it is assumed that a structure has a useful life of ~o years, and it is
\
actually 30 years old, the factor for physical depreciation is 30/~0 or 60%. Or

ir may be figured that if the useful life is 50 years, the loss in value is 2% of

original cost per year; and for the 30 years the item has actually been in existence

the loss in value is 2% x 30 = 60%. This method has at least one virtue, for it is

easily understood and easily applied. It has been widely used and has had general

acceptance by the courts. It is called the "straight line method" because, if a chart

is made with depreciation plotted against age, the resulting gr~ph is a straight line.

Despite its simplicity and apparent utility, there are several serious objections to the

use of the straight line method. A few of the most important are discussed in the

paragraphs immediately following.

Loss of value does not follow, the course implied in the method. Assume the case

of a building costing $100,000 with a useful life expectancy of ~o years. The straight

line method postulates that this structure will lose $20,000 in value due to physical

depreciation during the first 10 years, and the same amount between the fortieth and

fiftieth year. This probably never happens. Value drops most rapidly during the early

years, and the rate of loss becomes progressively less rapid as the structure becomes

older.

There are many reasons for this fact. Deterioration is always greatest in the

early life of a structure or other item. Consider the damage due to the physical settle­

ment of a building. Unless the structure rests directly on some relatively incompressible

material such as rock (and sometimes even then), some destructive settlement due to

,the consolidation of the underlying strata is inevitable. This consolidation is much

'more rapid immediately after the load is imposed on the foundations than later.

As the underlying strata consolidate, resistance to distortion increases and settlement
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slows. The time displacement curve is approximately parabolIC, ana tile 8rt:a.lt:~l

damage due to settlement occurs during the earlier years of the structure's life.

Consider also the loss in value due to breaks or leaks. The actual number of

these may be increasing at a fairly constant rate, but the earlier ones are far more

noticeable. The first break in a smoothly plastered wall is very obvious. But after

there have been ten similar breaks, the eleventh is of little consequence. The first

leak in a roof may have a serious effect on value; the tenth adds little or nothing to the

effect of the first nine.

Another serious objection to the use of the straight line method is that the value

becomes zero at the expiration of the assumed useful life. If the annual rate of

physical depreciation for a factory building is set at 2Y2%, what is the value of a

building of this type after it has been in use for 45 years? Obviously a rigid adherence

to the straight line method will result in a computation which shows the building to be

a liability, rather than an asset. And yet every appraiser knows of ~any cases where

such buildings are still in use and still of definite value. The straight line method

breaks down for buildings about to reach their assumed life, and is utterly worthless

for old structures.

The use of the straight line method has been encouraged by the emphasis placed

upon it in Bulletin "F", published by the Bureau of Internal Revenue. The bulletin

is entitled Income Tax Depreciation al1d ObsoleJceIlce-EstimaJed Useful Lives dnd
Depruiation Ratn. It is obvious from the title that the Bureau is not attempting to set

up depreciation standards to be used in the computation of fair market value, but the

very fact that the tabulation is available has led to a fairly general use of the

Bureau's "useful lives" of buildings of various sorts in appraisal work, even though

no claim has ever been made that they apply.

An effort has been made to correct one weakness of the straight line method

by assuming a top limit beyond which physical depreciation is not to be continued.

For instance, it may be assumed that depreciation stops at 80%. The resulting graph

will be, a straight line whose slope is determined by the annual depreciation factor

assumed, and which suddenly changes its direction when it reaches the 80% ordinate,

to continue with no further increase regardless of the age of the depreciating item.

It is not necessary to say that nothing ever loses value in this manner. If an effort is to

be made to represent the true conditions of physical depreciation, any such method

as this cannot be suggested.

Diminishing Value Methods

The weaknesses of the straight line method have led to a group of depreciation

methods designed to approach more closely to the actual cour~e of value of a physical

asset, such as a building or a turret lathe, as it grows older. IIn these (and in almost
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everything else) the rate of depreciation is at a maximum during the early life, and

accrues at a slower rate as it grows older. The straight line method assumes that the

depreciation is computed from a constant value. The various methods now under

discussion may be considered as deducting the depreciation from a constantly diminish·

ing value, which accounts for the name given these methods. The first of these

methods to be described is perfectly general and gives results for physical depreciation

more nearly in line with actually observed 1055 in value than any other. Mathematically

its use involves a simple exponential equation similar to those used in actuarial tables.

It is known usually as the diminishing balance method.

Diminishing Balance Metbod The diminishing balance method for comput·

ing the loss in value due to physical depreciation is based on the assumption that this

decrease, for any period, is a fixed percentage of the physically depreciated repro·

duction cost that remained at the beginning of the period. The time intervals are usually

taken as years, although this is not necessary, and longer or shorter periods may be

used if desired. If, for example, the annual rate is a~sumed as 2%, the physically

depreciated reproduction cost at the end of the first year is 100% - 2% = 98%.

During the second year the drop in value is again 2%, not of the original 100% (as is

assumed in the straight line method), but of the 98% which remained at the beginning

of the year. The loss' in value during the second year is, therefore, 2% of 98%,

and the diminishing value at the end of the second year is 96.04%. During the third

year the depreciation is 2% of 96.04% and the diminished value at the end of three

years is 94.12%.

The simplest way to use this method IS to compute the values for each desired

rate of depreciation in advance, and either to tabulate the results or to represent them

graphically. The computation can be made by simple arithmetic, as suggested in the

previous paragraph, but two quicker methods are available.

The formula for the computation of the value remaining after the deduction has

been made for loss in value due to the action of the physical depreciation is simple

and is expressed as-

VR = (l-r)o

Where VR = value remaining after physical depreciation; ,. = rate of

annual depreciation (as a decimal); and n = the age of the structure in years.

For the example given on the previous page (where the rate, r = 2%, and for

ages n = 1, n = 2 and n = 3 years) the computations are:

= (1.00-.02)1 =
= (1.00-.02)2 =

(1.00-.02)3 =
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• The computations involved 10 the preparation of a tabulation of these results
are simple but laborious. The work may be shortened considerably by the use of
logarithms. Two even simpler methods are available. The easiest is by the use of a log
log slide rule. Set the end of the "B" scale under (l-r) on the LLO (or LLOO)

scale, and read VR on the LLO (or LLOO) scale over " 1/" on the "B" scale. The

• tables of diminishing balance depreciation factors given on Table 1 were prepared in

this way.

Table 1
DIMINISHING BALANCE METHOD FOR PHYSICAL DEPRECIATION

VALVES FOR "VR" IN FORMULA VR - (I-C)·

• ~ h0.5 1.0 1.5 2.0 2.5 3.0 3.5 4.0 5.0 6.0 8.0 10.0 12.0 IS.O 20.0

1 .995 .990 .985 .980 .975 .970 .965 .960 .950 .940 .920 .900 .880 .850 .800 1
2 .990 .980 .970 .961 .951 .941 .931 .922 .902 .883 .846 .810 .775 .722 .640 2
3 .985 .970 .955 .942 .927 .913 .898 .884 .857 .831 .779 .728 .682 .613 .512 3
4 .980 .960 .941 .923 .903 .885 .867 .849 .815 .781 .716 .656 .600 .522 .410 4

• 5 .975 .951 .927 .904 .881 .858 .837 .815 .774 .733 .659 .590 .528 .444 .328 5

6 .970 .942 .913 .886 .858 .832 .807 .782 .736 .690 .606 .530 .464 .377 .263 6
7 .966 .932 .900 .868 .834 .807 .889 .751 .699 .648 .559 .479 .409 .319 .210 7
8 .961 .923 .886 .851 .816 .793 .757 .721 .664 .610 .513 .430 .360 .271 .168 8
9 .956 .914 .873 .834 .796 .760 .726 .692 .630 .573 .417 .387 .317 .232 .13~ 9

10 .951 .904 .860 .818 .776 .738 .700 .664 .599 .539 .434 .348 .279 .196 .108 10

• 11 .946 .895 .847 .801 .756 .716 .665 .639 .570 .506 .400 .314 .246 .167 .086 11
12 .942 .886 .835 .785 .737 .692 .652 .613 .541 .476 .368 .282 .216 .142 .069 12
13 .937 .878 .822 .769 .719 .672 .630 .588 .514 .447 .339 .254 .190 .121 .055 13
14 .932 .869 .809 .754 .701 .652 .608 .566 .488 .420 .312 .229 .167 .103 .044 14
15 .928 .860 .798 .738 .683 .633 .586 .542 .463 .396 .287 .206 .147 .087 .035 15

16 .923 .852 .786 .724 .776 .614 .564 .520 .440 .372 .264 .185 .129 16
17 .919 .843 .774 .710 .649 .596 .545 .500 .419 .350 .242 .166 .114 17

• 18 .914 .835 .762 .695 .632 .578 .528 .480 .398 .328 .223 .150 .100 18
19 .909 .827 .750 .681 .617 .560·'.508 .461 .378 .309 .205 .135 .089 19
20 .905 .818 .739 .667 .602 .543 .490 .442 .358 .290 .189 .121 .078 20

21 .900 .810 .728 .654 .586 .. 526 .472 .424 .341 .273 .174 .109 21
22 .896 .802 .717 .641 .572 .511 .456 .407 .324 .256 .160 .098 22
23 .891 .794 .707 .628 .558 .496 .440 .391 .308 .240 .147 .088 23
24 .887 .786 .696 .616 .544 .480 .425 .376 .292 .226 .135 .080 24

• 25 .882 .778 .686 .604 .530 .466 .410 .360 .278 .213 .124 .073 25

30 .860 .740 .636 .546 .467 .400 .342 .294 .214 .156 .082 30
35 .839 .703 .589 .493 .389 .343 .287 .240 .166 .115 .054 35
40 .818 .669 .546 .446 .362 .294 .240 .195 .128 .084 .036 40
45 .798 .636 .507 .402 .319 .254 .201 .159 .100 .062 .023 45
50 .779 .605 .470 .364 .280 .217 .168 .130 .077 .045 .015 50

• 60 .741 .548 .405 .298 .218 .160 .117 .086 60
70 .705 .494 .347 .243 .170 .117 .082 .057 70
80 .670 .447 .299 .199 .132 .086 .057 .0?8 80
90 .638 .405 .257 .161 .102 .064 .040 .OE5 90

100 .605 .366 .220 .133 .078 .048 .028 .017 100
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Another simple method is to plot the values of VR on a single cycle semi log

graph, with the age in years (n) being plotted on the arithmetic scale, A simple

exponential equation of this sort results in a straight line graph passing through the

origin of coordinates, and cons~uently but one other point need be computed for

any value of ",", A semi log graph of some of the values of "r" is shown as

Chart 1; the same data plotted arithmetically are shown as Chart 2.

Advantage! of Diminishing Balance Method - The diminishingbalance method

has very definite advantages over any other for the computation of physical depre­

ciation. In the first place the loss in value indicated by this method follows the actual

experience of depreciating items. It has already been indicated that physical deprecia­

tion is greatest during the early years ·of the item's life, This is another way of saying

that a curve of depreciation through time should be convex upward, as indicated on

Chart 2.

In the second place, the resulting curves are asymptotic to 100% loss in value.

No matter how old the structure, the value never entirely disappears. This method is

just as applicable to structures 60 or 70 years old as to those 10 or 20 years old.

Any valuator who has tried to apply straight line depreciation to work in the older

parts of this country, where buildings over 50 years old are each year becoming more

common, realizes how important this fact may be.

And above all, the results obtained by using the diIninishing balance method are

consistent with actualities.' No matter how logical a method may seem, if it does not

work it has no utility. But this particular method, besides being entirely sound in theory,

also gives results that are logical and acceptable in practice. This, by the way, cannot

be said of any other method of computing physical depreciation in common use. It may

also be noted that the use of thi's method obviates the entirely artificial assignment of

some maximum value beyond which physical depreciation cannot be figured. This

process has already been described in the discussion of the straight line method, and

is also necessary in other methods to be described later.

The diminishing balance method has one handicap which has prevented its use

by many appraisers. The equation for computing the factors is exponential, and unless

use is made of one of the methods previously described, the process of computation is

laborious, The mathematics involved is, however, entirely similar to the figuring of

compound interest, or of the retirement factors used in capitalization analysis valuations.

There can be little doubt that some vague feeling that the diminishing balance method

factors are too hard to compute has prevented its more general acceptance. The under­

lying theory is simple, and anyone who is willing to use an annuity factor of any

sort should be equally willing to adopt the most logical and the most accurate method of

figuring the loss in value due to physical depreciation.
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To use the diminishing balance method, it is necessary to select the proper annual

factor, ",", to apply to the particular object under consideration. This may be done

in one of two ways;

a. A factor may be assumed as that fairly applying to the case in point. As an

illustration a few typical examples may be given:

Depreciatil1g Item "1'''

Heavy masonry dam 0.5% to 1.5%
Retaining wall 1.0% to 2.0%
First-class fireproof building 1.5% to 2.00/0

Second-class (noncombustible walls, timber framing) 2.5% to 3.0%

Wooden, such as a well-built dwelling 2.5% to 3.5%

Wooden, generally 3.5% to 4.0%

Wooden sheds 4.0% to 6.0%

Machinery 4.0% to 15.0%

b. An arbitrary percentage may be assumed as the value remaining (before

obsolescence) after a given number of years. For instance, the appraiser may
decide that for a certain. structure he is evaluating, the value remaining after

50 years will be 20% of its replacement cost. Reference to the charts will

indicate that this involves a factor of slightly over 3% (actual computation

shows it to be 3.16%). If the building is 22 years old at the time of the

appraisal, the physical def'reciation to be applied in this case is 49%.

Other DiminishingValue Methods

Several other methods have been suggested to provide a diminishing value CUf\'e

for physical depreciation. None are particularly. important and only two need be

mentioned.

Perhaps the most common of these methods is to set up a series of straight line

graphs, each with a successively decreasing slope. For instance, an item may be assumed

to have a physical depreciation of 5% of total cost per year for five years, 4% of

total cost per year for the nex~ five years, 3% of total cost per year for the next three

years, and so on. This system is used by some companies in their so-called "scientific,"

or uniform, systems of determining tax assessment valuations. It was also used by the

War Assets Administration when, at the end of World War II, the Federal government

sold great quantities of machinery and other items as surplus. The sales price was ,figured

as the original cost less a factor determined by the so-called "Clayton Formula," named

__ after the far Assets Administrator. The method cannot be generally recommended

but it has had the unique distinction of receiving the approval of the Congress.
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Cla)'tol1 Formula - To use the "Clayton Formula," War Assets first determined

the original cost of the machine and the length of time it had been used. If the machine

was to be sold to somebody except the contractor who had used it during the war, a

factor (known as the "A" factor) determined by the use period, was applied to the

original cost to determine the sales price. If the machine was to be sold in place to the

original contractor, another factor (called the "B" factor), which was in every case '%
above the "A" factor, was used to multiply the original cost to obtain sales price.

The factors, when plotted against time, give a series of straight fines beginning

(for the "A" factor) at 85% for an unused machine and ending at 15% for a machine

in use for 25 years. The "A" factor data are shown on Table 2.

Table 2

CLAYTON FORMULA

Vu "A" VIe '-'A." VIe "A"
Period Faclor Period Faclor Period Faclor
Monlh! % MOnlh! % Year! %

0 85.0 5 35.0

1 82.5 31 49.2 6 34.0
2 80.0 32 48.4 7 33.0
3 77.5 33 47.6 8 32.0
4 75.0 34 46.8 9 31.0
5 72.5 35 46.0 10 30.0

6 70.0 36 45.2 11 29.0
7 69.0 37 44.6 12 28.0
8 68.0 38 44.0 13 27.0
9 67.0 39 43.4 14 26.0

10 66.0 40 42.8 15 25.0

11 65.2 41 42.2 16 24.0
12 64.4 42 41.6 17 23.0'
13 63.6 43 41.I 18 22.0
14 62.8 44 40.6 19 21.0
15 62.0 45 40.1 20 20.0

16 61.2 46 39.6 . 21 19.0
17 60.4 47 39.1 22 18.0
18 59.6 48 38.6 23 17.0
19 58.8 49 38.2 24 16.0
20 58.0 50 37.8 25 15.0

21 57.2 '1 37.4
22 56.4 52 37.0
23 55.6 53 36.6
24 54.8 54 36.2
25 54.0 55 36.0

26 53.2 56 35.8
27 52.4 57 35.6
28 51.6 58 35.4
29 50.8 59 35.2
30 50.0 60 35.0

Note: This method was applied to actual cost figures to determine War Asset Adminisua.
tion salesprices for surplus machine tools, etc. Times shown are actual use periods for any
item to be sold, and not its age. Data given constitute "A" factors, to be used if item
is to be sold to anyone other than the contractor for whom it was bought. If sold to
him, and if it is in place and operating, add 5% to obtain "B" factor.
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The method has one virtue in that it recognizes the need of a diminishing value

depreciation. Many of the machines sold had been used in war plants where two or

three shifts of only partly trained operators had caused greatly excessive wear, while

others had been excellently maintained. Aside from this apparent oversight, it is

extremely difficult to understand why the value of any piece of property, whether well

cared for or badly abused, should follow the erratic course prescribed for it by Act of

Congress. The "A" factors begin at 85% and start to drop at the rate of 2Y2% per

month. After that, at irregular intervals, the rate decreases until, after 5 years, it

steadies to 1% per year. The formula is neither logical nor consistent, and was entirely

undeserving of the importance set on it by War Assets Administration. It is no longer

in general use.

Slim of Years-Digits Metbod - This method has been suggested because it

gives a diminishing value type of depreciation which can be computed by simple

arithmetic and does not involve the computation of an exponential function. As will be

seen, it has little to recommend its general use. It has, however, been recognized in

the Internal Revenue booklet on income taxes and for this reason alone merits description.

To use the sum of years-digits method a "life in years" is chosen for the depreciating

item. Depreciation for any year is then computed as that fraction of reconstruction (or

replacement) cost. whose numerator is the remaining life in years, and whose denominator

is the sum of the arithmetic series 1+2+3 ..... m, where "m" is the designated "life

in years."

The series used as the denominator

(1+2+3 ..... m) =
m (m+l)

2

•

•

•

•

•

•

and the annual factors for years I, 2, 3 ... n (where n = any year up to the

assumed life span "m"), are as shown in the tabulation on Table 3. The total

accrued depreciation (as a fraction of reconstruction or replacement cost) for any

year is "obtained by adding together the annual factors for all the years up to and

including the year to be computed. The total factors have been computed and are

given as Table 4.

It is evident that although the arithmetic involved in these computations avoids

the use of exponents, it is more laborious than that required for the more logical and

precise diminishing balance method. No reason can be advanced to explain why any­

thing should decrease in value as it grows older in the peculiar way suggested by the

sum of years-digits method. And finally, this method contains the inherent error noted

in the discussion of the straight line method, for when carried beyond the assumed

i.._ life span the depreciation factor is larger than unity, and the depreciating item must

be figured as a liability rather than as an asset. It has again been suggested (as for
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Table 3
Assumed Useful Life "moo

Age Age
"//" 6 7 8 9 10 12 D 20 25 30 35 40 50 "n"

1 .333 .286 .250 .222 .200 .182 .154 .125 .095 .077 .065 .056 .049 .039 1
2 .367 .238 .214 .194 .178 .164 .141 .116 .090 .074 .062 .054 .047 .038 2
3 .200 .191 .179 .167 .155 .145 .128 .108 .086 .071 .060 .052 .046 .037 3
4 .133 .143 .143 .139 .133 .127 .ID .100 .081 .068 .058 .051 .045 .037 4
5 .067 .095 .107 .111 .111 .109 .103 .092 .076 .065 .056 .049 .044 .036 5

6 .047 .071 .083 .090 .091 .090 .083 .071 .062 .054 .048 .042 .035 6
7 .036 .057 .067 .073 .077 .075 .067 .059 .051 .046 .041 .034 7
8 .027 .044 .055 .064 .067 .062 .056 .050 .044 .040 .034 8
9 .022 .036 .051 .058 .057 .053 .047 .043 .039 .033 9

10 .018 .038 .050 .052 .049 .045 .041 .038 .032 10

11 .026 .042 .048 .046 .043 .040 .037 .031 11
12 .013 .033 .043 .043 .041 .038 .035 .031 12
13 .025 .038 .040 .039 .037 .034 .030 13
14 .017 .033 '.037 .036 .036 .033 .029 14
15 .009 .029 .033. .035 .034 .032 .028 D

16 .024 .030 .032 .031 .031 .027 16
17 .019 .027 .030 .030 .030 .027 17
18 .014 .024 .028 .028 .028 .026 18
19 .010 .021 .026 .027 .027 .025 19
20 .005 .019 .024 .026 .026 .024 20

21 .016 .021 .024 .025 .024 21
22 .012 .020 .022 .023 .023 22
23 .009 .017 .020 .022 .022 23
24 .006 .015 .019 .021 .021 24
25 .003 .013 .018 .019 .020 25

26 .010 .016 .018 .020 26
27 .009 .014 .017 .019 27
28 .006 .012 .016 .018 28
29 .005 .011 .015 .017 29
30 .002 .009 .014 .016 30

31 .008 .013 .016 31
32 .006 .011 .015 32
33 .005 .010 .014 33
34 .003 .009 .013 34
35 .002 .007 .013 35

36 .006 .012 36
38 .004 .011 38
40 .005 .009 40
45 .006 45
50 .003 50

TABLE SHOWING YEARLY DEPRECIATION

"Sum of Years-Digits Method"

Note: Figures show the depreciation accumulating each year for assumed useful Jives shown
horizontal line across top of Table and for the year shown in first and last vertical columns.

2(m-n)

m(m+l)

Where m - Assumed Useful Life
n - Age in Years
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Table 4

Assumed Useful Life

Year 5 6 7 8 9 10 12 15 20 25 30 35 40 50 Ye:Jr

1 .333 .286 .250 .222 .200 .182 .154 .125 .095 .077 .065 .056 .049 .039 1

2 .600 .524 .464 .416 .378 .346 .295 .241 .185 .151 .127 .110 .096 .078 2

•
3 .800 .715 .643 .583 .533 .491 .423 .349 .271 .222 .187 .162 .143 .115 3

4 .933 .858 .786 .722 .666 .618 .538 .449 .352 .289 .245 .213 .188 .152 4

5 1.000 .953 .893 .833 .777 .727 .641 .541 .428 .354 .301 .262 .232 .188 5

6 1.000 .964 .916 .867 .818 .731 .624 .499 .415 .355 .310 .274 .224 6

7 1.000 .973 .934 .891 .808 .699 .566 .475 .406 .356 .316 .258 7

8 1.000 .978 .946 .872 .766 .628 .530 .456 .400 .356 .292 8

9 1.000 .982 .923 .824 .685 .583 .503 .443 .395 .325 9

10
1.000 .961 .874 .737 .632 .548 .484 .433 .357 10

• 11
.987 .916 .785 .678 .591 .524 .470 .388 11

12
1.000 .949 .828 .721 .632 .562 .505 .419 12

13
.974 .866 .761 .671 .599 .539 .449 13

14
.991 .899 .799 .707 .633 .572 .478 14

15
1.000 .928 .832 .742 .667 .604 .506 15

16
.952 .863 .774 .698 .634 .533 16

• 17
.971 .890 .804 .729 .664 .560 17

18
.985 .915 .832 .757 .692 .586 18

19
.995 .936 .858 .784 .718 .611 19

20
1.000 .955 .882 .810 .744 .635 20

21
.970 .903 .833 .769 .659 21

22
.982 .923 .856 .792 .682 22

23
.991 .940 .876 .814 .704 23

• 24
.997 .955 .895 .835 .725 24

25
1.000 .968 .913 .854 .745 25

t
26

.978 .929 .872 .765 26

27
.987 .943 .890 .784 27

28
.993 .956 .905 .802 28

29
.998 .967 .920 .819 29

30
1.000 :976 .933 .835 30

•
.984 .946 .851 31

31
32

.990 .957 .866 32

33
.995 .996 .880 33

34
.998 .975 .893 34

35
1.000 .982 .906 35

i- 36

.988 .918 36

• 38

.997 .939 38

40
1.000 .957 40

45

.988 45

50

1.000 50

TOTAL PHYSICAL DEPRECIATION

•
"Sum of Years-Digits Method"

Note: Figures show total depreciation at the end of the year.

"
n[2m-(n-t)1

~
m(m+l)
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the straight line method) that an arbitrary limit (or salvage value factor) be assigned

beyond which depreciation should not be carried. The difficulty inherent in this assump­

tion has already been noted.

Sinking Fund and Retirement Reserve Concepts - Before leaving physical

depreciation a brief refer~nce to the sinking fund and the retirement reseC\'e concept

should be made. Actually neither should be considered as pertaining to physical depre­

ciation. Each applies to extinguishing a value during the future; physical depreciation

is something that has already happened through the past.

The proper use and the methods of computing both sinking funds and retirement

reserves are discussed in most texts on accounting. It is enough to know that each

has its use, and that each must be understood. With this understanding will come

the realization that neither is to be considered as proper in the determination of

physical depreciation.

Summary of Physical Depreciation Methods

Four methods of computing physical depreciation (in a market value analysis)

have been outlined in this section. The methods with a brief comment are listed

below:

Straight Line Method The straight line method is the easiest of all deprecia-

tion methods to figure. It has received general acceptance in the courts and has, in

the past, been used more than any of the other methods.

The disadvantages of the straight line method are that during the early rears of

the life of the depreciating object the depreciation shown by this method is too

small, whereas during the latter years of the object's life the rate of depreciation is

too rapid. The method breaks down entirely as the depreciating item nears the end of

its assigned life. When the item's age exceeds the assigned life a strict interpretation

of the method would show it to be a liability rather than an asset.

Diminishing Balance Method - This method is by far the most logical of

all ways to figure physical depreciation in a market value analysis. Experience has

shown that if a proper annual factor is chosen, the results obtained by the use of the

diminishing balance method are more consistent with observed facts than results

obtained in any other way. The method is in general and increasing use and is

recognized by courts, commissions and other judicial bodies.

Clayton Formula - The Clayton Fonnula was devised specifically to set values

for the sale of surplus machinery and equipment to be disposed of by the War

Assets Administration at the end of World War II. The method had very little to

recommend it and is no longer in general use. ,

Sum of Years-Digits Method - The sum of years-digits met1\od is one of

a group of diminishing value methods. As physical depreciation actually follows a
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diminishing value curve, the factors resulting from the use of this method are closer

to the actual loss in value of the depreciating object than those obtained by the use of

the ~traight line technique, but not to be compared with those obtained by the far

more precise diminishing' balance method. The sum of years--digits method has

received considerable use and has been recognized by courts and other judicial bodies

around the country.

Chart 3 has been prepared to illustrate the comparison between the various

methods. It is drawn in two sections. The ordinates of each section are the same;

the time intervals of the part of the chart to the left are wider than the part of

the chart to the right. This is done so that the slope during the early years of the

Clayton Formula will be more apparent in the chart on the left than in the section

on the right.

The right hand portion of the chart, in which the time scale covers 25 years,

shows samples of each of the four curves. Three were selected so that their

factors are approximately equal to· the factors of the Clayton Formula for ages from

20 to 25 years. Experience' has shown that the curve marked "D" (this is a

diminishing balance curve with an annual factor of 8%, and is the curve to be

chosen for a machine such as a turret lathe, milling machine or other machine tool)

gives values for the early. years much lower than those obtained from the Clayton

Formula and much higher than those obtained from the use of the straight line or the

sum of years-digits method. If the diminishing balance method is approximately

correct throughout its entire course, as experience has shown it to be, the others must

be wrong.

Perhaps the best way to close this discussion of physical depreciation as it applies

to a market value analysis is to repeat the statement made at the. beginning of the

chapter. Physical depreciation is a negative type of value, and like all market value

conceptions is nece~sarily subjective. Experience has shown that by proper selection

of a general technique and of annual factors, physical depreciation can in most

cases be computed within the precision of the valuation computation. The necessity for

care in the selection of the annual factor cannot be emphasized too strongly, and it

must always be remembered that problems are constantly arising on which no objective

criteria can be applied to the determination of physical depreciation. A few examples

of this have been mentioned in the preceding chapter. Other types will occasionally be

encountered, and their nature may differ so widely that no hard and fast rules can

be set for their solution. Physical depreciation is, next to obsolescence, the most

difficult factor the appraiser will meet. The techniques' chosen to handle these two

elements are very probably the best. indications of the skill. and ability the appraiser

has to offer.
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Obsolescence

The second element of overall depreciation to be considered is known as

obsolescence. Like physical depreciation this is a change in value measured from

reproduction (or reconstruction or replacement) cost and may be defined as the change

in value of an item caused by the action of all forces external to the item itself.

It has been shown that physical depreciation arises from forces acting within the

item. Another way of defining obsolescence is to say that it is the summation of all

forces except physical depreciation which make value differ from cost.

Obsolescence is, therefore, a general term with many subdivisions. A few of these

might be listed as follows:

Technological Obsolescel1ce This is the measure of loss in value caused

by the development of the arts, in design or methods. A building with a brick arch

floor costs more than one with a Boor of reinforced concrete, but it is worth no

more. The difference in cost is an item of technological obsolescence.

Economic Obsolescence When business slumps, the demand for space

10 buildings of all sorts becomes less. Except for accrued physical depreciation the

structures may' be just as good as ever, but changing economic and business condi­

tions will affect its value. This change is measured by economic obsolescence.

Neighborhood Obsolescence Neighborhoods change in popularity. If

a section of ,homes, for example, suffers from the competition of some· newer

development, it may sustain a loss in value to be measured by neighborhood

obsolescence.

Appreciation Some structures (usually those possessing a historical

value) may increase in value as they grow older. Outstanding examples to be

cited are Washington's home at Mt. Vernon, Faneuil Hall in Boston, or Carpenter's

Hall in Philadelphia. Authentic colonial houses often show appreciation. The

process is to be treated as a negative type of obsolescence.

This "list might be extended almost indefinitely, but the examples given are

sufficient to illustrate the type of forces which can give rise to obsolescence. The

examples all refer to buildings, but exactly the same sort of thing can be found

in machinery or furniture or in any other type of physical asset. The discussion is

perfectly general and applies to economic goods of all sorts.

It will be immediately apparent that obsolescence is highly subjective and, there·

fore, may present great difficulty whenever it becomes necessary to evaluate it with a

dollar sign. This difficulty has long been recognized and without doubt has done more

than any other factor to discourage use of the otherwise entirely logical summation

analysis in valuation work. But as the summation technique is often the only one avail·

able, it is necessary to have some logical and understandable method of determining
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obsolescence aYailable for use, especially when dealing with special purpose appraisals.

It is not possible to present any hard and fast set of rules which will work on all

cases, but a few methods are suggested to show possible approaches to the problem.

It should be clear by now that especial emphasis is being placed, in this particular

discussion, on the appraisal of the special purpose property. In a surprising number

\iof these the difficulties inherent in obsolescence disappear, for a competent study of

the situation win often show that no obsolescence factor should be used in the computa­

tion. Consider the cases of the church and the college properties, previously mentioned,

or an industrial plant built to house specialized, automated and perhaps patented

machinery. It is quite possible that for any case such as these a careful study would

indicate a zero obsolescence. When this happens the appraiser's job is made much

easier and understandable. With a zero obsolescence, value is a function of cost

(which can be computed with all the precision to be expected in any valuation

computation) and of physical depreciation. It has been emphasized that this latter can

never be made entirely. objective, but with care it too can be brought within the

necessary limits of precision.

It remains to consider the frequently encountered cases where the summation

analysis is the only logical technique to be employed in a valuation analysis and in

which obsolescence cannot be set as zero. Two examples of actual cases will be cited

in the hope that they will suggest other approaches to problems of this sort. Both have

been used in court testimony and both worked satisfactorily.

They are based on two concepts, both of which can probably be accepted without

too much disrussion. One is taken from a Supreme Court decision, while the other

is a definition:

a. The value of a property arises from the use to which it'is put, and varies with

the profitableness of that use. (154 C;.S. 445; Big Four Vi Victor M. Brockus)

b. Obsolescence is a change in value from cost. It includes all the elements

causing this change except physical depreciation.

If the changed possibilities of profitable use are determined, and if the results of

physical depreciation are eliminated, the result is, by the BrockuJ rule, the proper measure

of obsolescence to be applied to the item. This method will find its greatest applica­

tion in special purpose property evaluations. If the property is clearly to be classified

as general purpose, it may well be that other valuation techniques should be used;

and no determination of obsolescence will be necessary. But for a special purpose

appraisal it is generally found that only the summation method is available and

obsolescence must be computed. If it is clearly zero, the computation need go no

further. ~ obsolescence is found to be present, a technique such as that to be suggested

might be used to determine its magnitude.
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In order to make the illustrations to be cited as positive as possible, the data shown

are taken from appraisals made in depression days, when the operation of economic

forces on values was only too apparent. The first case, illustrated in Table 5, concerns

a large foundry plant in upstate New York. The appraisal was made in 1938. It had

been ascertained in our study that the last significant change in the plant or in its

processes had been made in 1922. Because of this it was assumed that the productive

capacity of the plant had not changed since 1923, and that the variations in "profitable­

ness of use" were an index of obsolescence.

There are two things to note in the data in Table 5. In the first place they

show clearly that obsolescence can vary up or down with changing conditions. Physical

depreciation can never lead to upswings in the valuation situation, but obsolescence

can and often does. In this particular case the 1938 figure was changed most optimisti-,
cally in 1939 with the coming of "preparedness" orders, and entirely vanished when

World War II actually started. ·It is also to be noted that the factor is based entirely

on the dollar volume of sales, the correct procedure to be used in this case. Value is

figured in dollars and must reflect variations in the value of the dollar. When prices

started up with the great growth of demand for steel forgings with the coming of

•

•

•

•

COL <D

Year

1923
1924
1925

1926
1927
1928
1929
1930

1931
1932
1933
1934
1935

1936
1937
1938

Table 5

COMPUTATION OF OBSOLESCENCE
IRON FOUNDRY

COL (!) COL ® COL @

Annual GroJI
Annua/ Grou Sa/eI Expreued OhIo/nrenre

Sa/eI Al A Perrentage Fartor
of 1923 Sa/n 1oo:Co/ ®

$3,335,000 100.0 00.0
2,526,000 75.5 24.5
2,832,000 84.5 15.5

3,213,000 95.7 4.3
2,720,000 81.3 18.7
2,585,000 77.0 23.0
2,660,000 79.2 20.8
2,013,000 60.1 39.9

1,493,000 44.6 55.4
1,031,000 30.8 69.2
1,195,000 35.8 64.2
1,371,000 41.0 59.0
1,323,000 39.7 60.3

1,780,000 . 53.1 46.9
1,933,000 57.8 42.2
1,093,000 32.6 67.4

•

•

•

. OBSOLESCENCE FACTOR

Computation for "SpeCial Purpose" Building
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hostilities, the value of the plant was strongly influenced by the inflationary trends that

started with the advent of "preparedness" and have continued to the present time.

A second example of the application of the Brocku! rule differs from that given for

the foundry in that the change in total sales and profitableness of use was a function

not of one product but of several. The data shown in Table 6 are for a mill specially

built to manufacture the highest grade of rag stock paper. The figures show not only

the creeping paralysis of a great depression, but also reflect the increasing substitution

for the expensive rag stock of cheaper sulphide bond paper. There was a decrease in

the overall product, chiefly in the better and higher priced stock on which the possibilities

of profit were greatest.

A second difference between the cases of the foundry and the paper mill became

apparent as the de£ression years were followed by the "preparedness" period and then

by the war boom. As noted, improving general business conditions wiped out the

obsolescence in the foundry; but the paper mill, especially built for the making of

the finest sort of paper, never recovered from the combined blow of the depression

(a typical example of economic obsolescence) and the change in product from rag stock

to sulphide bond paper (an equally typical example of technological obsolescence).

Examples of the sort of thing shown in Tables 5 and 6 could be given for many

other industries. and products. The use of the Brocku! rule is not as simple as the

determination that in a particular case obsolescence can be set at zero, but it frequently

furnishes a relatively simple and satisfactory technique to be used in the summation

analysis in special purpose property valuations.

Other data are usually available for the determination of obsolescence (if any) but

almost without exception they must be used with the greatest caution. For example,

the U.S. Bureau of the Census makes a fairly complete study of manufacturing

conditions throughout the United States every fifth year. The last one was as of 1958;

another is due as of 1963. In addition, sampling data are ~athered annually to comple.

ment the five year studies. A careful examination of these figures will frequently

enable the appraiser to make a satisfactory estimate of obsolescence. But without fairly

complete data as to the property being evaluated, and an intelligent understanding of

the census figures, it is not possible to outline any objective techniques to follow on a

specific case.

In some of the larger manufacturing States excellent economic data are available.

For example, the Massachusetts Department of labor and Industries issues annual

studies of industrial conditions in the Commonwealth and in all its cities and larger

towns. Figures are given to show, both for the community as a whole and for each

of its major industries, the-

1. Number of manufacturing establishments,

2. Capital invested,
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3. Cost of stock and materials used,

4. Value of the product,

5. Average number of workers employed,

6. Wages paid.

It is obvious that a study of these figures, particularly as they vary through the years,

may enable the appraiser to complete the computations he must make. Some of the

compilations available in other parts of the country list another criterion entitled,

"value added by manufacturing." It is a very useful figure, but since it is the difference

between items 3 and 4 it is not necessary to add it to the six items listed.

All sorts of additional background data are to be found for particular cases. The

Harvard School of Business Administration publishes most useful figures on various

types of retail businesses; Dun and Bradstreet's manufacturing and commercial analyses

are excellent; and general factual data on hotel operations are published periodically by a

firm of accountants which has offices all over the country.

It is quite possible that the buildings used by some of the businesses surveyed in

these studies should be evaluated by a technique not requiring the determination oL

Table 6
COMPUTATION OF OBSOLESCENCE FACTOR

PAPER MILL

8 YEAR PERIOD 1922-1929 8 YEAR PERIOD 1930-1937

<D @ ® (!) ® @

TYPE OF PAPER
Average Price Produc-Price Production Factor FaClor

Per M Poullds (!)x@ as of tion @ ®
Pound fanuar)' 1, 1938 M Pounds x

100% Rag Ledger $0.370 2,094 775 $0.320 891 285
100% Rag Bond .415 2,786 1,156 :.360 1,006 363
85% Rag ledger .300 8,768 2,630 .260 3,383 880
75% Rag Ledger .275 3,100 853 .240 1,611 387
75% Rag Bond .235 32 8 .205 160 33

100'70 Rag Writing .310 101 31 .270 360 97
100% Rag Index .310 1,563 485 .270 1,040 281
50% Rag Ledger .160 1,079 173
50% Rag Bond .150 442 66
50% Rag Index .155 334 52

25% Rag Ledger .135 456 62
25% Rag Bond .125 698 87
65% Rag Bond .175 19 3

Sulphite Bond .105 161 17

18,444 5,938 11,640 2,786

2786
OBSOLESCENCE FACTOR = 1.00 - -- = 0.531 - 53.1%

5938
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obsolescence, But In the process of making special purpose property appraisals it is

seldom known at the start what data are to be used before the analysis is finished,

Anybody venturing into this uncertain field should know that figures such as these

pertaining to retail businesses, hotels and the like are to be found in the publications

mentioned and in many others of similar nature.

This short analysis of a very few of the methods to be considered by anybody

attempting a computation of obsolescence is not by any means complete. The subject

is so lacking in uniformity that any effort at completeness would be impossible and

none will be attempted. When the necessity arises the appraiser will find that all types

of data are available if he knows where to look. He must be able to cull out the insig­

nificant figures and act intelligently on those with the type of special meaning that

may make them useful.

It should be clear by this time that the statement made earlier that the determination

of obsolescence was probably the hardest part of the special purpose appraiser's job is

well founded.
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CHAPTER 36

The Precision of the Appraisal

THOMA.S F. MCSWEENEY

Principal Associate, Thomas F. McSweeney Auoeiates

Hingham, MassachllJetls

[Editor's note: This chapter originally appeared in somewhat more extensive
form in the 1959 issue of the APPRAISAL AND VALUATION MANUAL published
by the American Society of Appraisers. Anyone interested in a fuller treatment
of this subject should consult that publication. The portions of that article here
used are reproduced with the kind permission of the author and the American
Society of Appraisers.]

The study of precision is a branch of the larger field of probability. Any apprais'er

who attempts anything except the simplest type of evaluation work should have a work­

ing knowledge of probabilities, and should understand the precision of his calculations.

The general subject, however, is too complicated and too long to be dealt with in this

chapter, which cannot hope to do anything more than to touch, perhaps superficially, on

some of the more elementary phases of precision as it applies to valuation work.

This discussion will be directed principally to the precision of the discounted present

worth type of appraisal, although the data to be outlined are applicable in some degree

to all valuation work except that based on purely subjective criteria.' An example of this

latter is furnished by the real estate dealer pricing land in areas where no data but his

unsupported opinion can be found. But, whenever objective criteria are available as the

basis for valuation calculations, some idea may be obtained as to the precision of the

result. Since valuation work always involves a relatively high degree of subjectivity, we

cannot hope to make our computations as precise as the highly objective measurements

(and the computations based on them) of the engineer or the physical scientist. In

this connection it is interesting to note that only a century ago a great deal of the engi­

neering and scientific work being done was as subjective as valuation work is today. The

increasing insistence of the workers in the physical sciences that subjective data must be

minimized and that the objective approach must be substituted, together with the growing

understanding of the true ~eaning of precision, are among the chief reasons for the

tremendous growth of the exact scie~ces. It is not suggested that as appraisers we can

ever hope to attain as great a power in our work, but we should do as much as we can
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within the limitations inherent in our computations by making our criteria as objective as

possible, and by understanding the degree of precision attainable.

One further preliminary. The present worth approach to valuation problems arises

directly from the basic economic definition which says that "Value is the properly dis­

counted present worth of all future benefits to accrue to the owner of an economic good

by reason of his ownership."

It is not necessary at this time to make any detailed explanation of this method.

The application of precision determinations to the problems solved by the discounted

present worth formulae should become apparent in the discussion that foUows. Before

attempting to do this, it will be necessary to define and explain some of the basic terms

and concepts to be used.

The Meaning of Precision

First of all, just what do we mean by "precision"? Webster defines the word "pre­

cise" as: "Having determinate limitations; exactly or sharply defined or stated; exact;

nice; not vague or equivocal," and further says that precisiol/ is the quality of being p,·e.

clSe.

For our present purposes, however, it may be more helpful to consider an explana­

tion than to dwell too long on these excellent definitions. Let us assume that we are

to locate two points on the ground 1,000 feet apart. One way to do this would be to

pace off the distance. If this were done, the result might be 1,000 feee, or because of the

unprecise method used, it might be anywhere from 900 to 1,100 feet. This condition can

be expressed by saying the paced·off distance is 1,000 plus or minus 100 feet, or more

concisely as 1,000 ± 100 feet. The precision, as a ratio, is ± 10 per cent.

If, instead of pacing, the distance were to be measured with ~n old cloth tape, we

might expect our result to be 1,000 ± 25 feet, which gives a precision of ± 2.5 per ~ent.

But if we used the best type of steel tape, correcting our work for the tension in the tape,

for its temperarure, and for deviations from the horizontal, we could state the result as

1,000 -l- .01 feet with a resulting precision of ± .001 per cent. In our analogy the pace

measurement represents tOO large a proportion of the slipshod valuation work we have

all seen; the cloth tape measurement is something we may hope to attain with our present

valuation techniques; the refined steel tape precision is probably far beyond our most

extreme hopes. The point to remember is that no physical measurement (even the most

careful possible with refined instruments), and certainly not a valuation computation,

can ever give us a result we know to be absolutely correct. The best we can possibly

hope' for is to reach an end result which differs from the unattainable "correct" answer

by an amount whose maximum magnitude can be expressed with some degree of confi­

c;lence. The size of this deviation is determined by the care used in establishing the basic

data and the validity of the methods used in our computations.
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Accuracy

Another concept to be understood is that of accuracy. For our present purposes this

may be taken to mean the use of correct theory and of correct arithmetic. Accuracy and

precision are two entirely different things. The work in an appraisal can and should be

accurate, but even when we are sure (by careful checking) that no mistakes have been

made in addition and multiplication, we still may have no measure of the precision of our

measurement. To go back to the pacing off of the 1,000-foot measurement, if the pacer

goes on the basic assumption that he steps off each 100 feet with 35 paces, his work is

accurate if he stops and says, "This is 1,000 feet" after he has taken 350 steps. His

precision may be, and probably is, relati"ely poor. Similarly an appraiser may capitalize

$100 at 5 per cent and get an accurate result of $2,000. But, if he is uncertain (as he

very well may be) as to whether the 5 per cent should actually be 4.5 or 5-:; per cent, his

precision is ± 10 per cent, and the accurate arithmetic is so lacking in precision that it

should be expressed as $2,000 -+- $200. In other words, while rhe mosr probable answer

may be $2,000, it is probable thar the value lies somewhere between $1,800 and $2,200.

Actually the limits are much greater, but to understand this point requires an under­

standing of the laws of chance and probability which would be beyond the scope of this'

treatment. The point to remember is that every appraiser invokes these la",'s, even

though he may not be aware of the fact, and e"ery appraiser should know how they affect

his work.

Significant Digits

Still another term to be understood is sigllifical1/ digits. Recently, at a hearing to

set up reorganization terms for a large manufacturing plant, a well-known appraiser

testified that in his opinion the fair market value of the company's realty was $2,752,­

986.41. His explanation of how he had derived this figure indicated that, at the very

best, an u~certainty of at least -+- 5 per cent must be taken into consideration. How can

anybody s~riously discuss a nlue of $2,752,986.41 -+- $137,649.32? If the appraiser

cannot be 'sure of his figure to $138,000, what meaning can he assign to the last six or

seven digits of the valuation figure he offered in testimony? A statement that the \'alue

was $2,700,000 ± $140,000 is fully as precise as $2,752,986.41 and avoids the appear­

ance of an entirely fictitious precision given by a long and meaningless row of figures. It

would also avoid disclosing that the appraiser is unaware of an important phase of his

job.

Examples of this sort of thing could be cited endlessly, for this lack of knowledge

as to the significance of, ligures is all too common. Never continue a figure beyond the

point where the digits have a meaning; do not continue beyond the point of significant

digits. Take the figure $2,750,000. The first three digits (275) are significant. By
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3. If the analysis is to be building residual, it is necessary to place a value on the

land; if it is to be land residual, it will be necessary to determine the fully depre­

ciated reconstruction cost of the building.

.4. The remaining economic life of the structure.

- 5. A proper capitalization factor (or factors).

When it is remembered that the appraiser's determinations for each of these items

must be projected ahead for as much as a half century in some cases, the opportunity for

wide deviations in the computed answer is only too evident. If for any reason the ap­

praiser adopts figures all of which tend to lead to a high (or to a low) result, the error

is cumulative and the end result may not be worth much. But when the appraiser rigor.

ously questions every element he introduces into his computation, if he honestly tries to

be impartial in his opinions, the errors should be compensating and tend ,to cancel each

other. When this is done, the precision of the computed result can be heightened to a

respectable degree, and the appraisal can attain something of the professional competence

we all should hope for in our work.

The discussion of this point can be illustrated by another example. Let us assume:

we are to compute the discounted present worth of a ten-year lease calling for rental pay·

ments of $600 per month, payable in advance, with a proper annual risk rate of 6 per

cent. This computation is to be made by solving the formula:

N [ (1 +r)n-1_1 ]p=_ +N
. r (1+r)"-1 .

where P = Present worth of the series of payments,

N = Monthly rental payable at beginning of the

monthly period (= $600),

.06
r = Monthly discount rate (= - =0.005),

12

n = Nwnber of monthly periods (= 120).

P = $600 [ (1.005)119 - 1J + $600
.005 (1.005)119

= $54,314.00.

Several things are to be noted about this answer. In the first place, it is obtained

by using the correct formula solved with seven-place logarithms. The logarithm of

1.005 is 0.0021661 with five significant digits. Because of this, there is nothing to be

gained bt any attempt to carry the answer to more than five places. Anything beyond

this is entirely meaningless.
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Next, how precise is our answer? If all the data used were furnished us and our

problem is merely an arithmetic computation, the answer is $54,314.00, with five

significant digits as shown. And jf our client wanted us to continue the calculation to

show the two digits to the right of the decimal point, it would be necessary to use a

nine-place logarithmic table, which would be hard to find. Remember that simply be­

cause long division, made either the hard way we learned in elementary school or on

a computer, will give us as many digits as we want, none of them' after the first five can

have any meaning in this problem.

But let us now assume that all of the data were determined subjectively by an

appraiser using his best judgment on information he has assembled for this particular

problem. The values of N, rand /1 are subjective, and each must of necessity introduce

deviations into the final result. If sufficient care is used in their determination, and jf

we could assume they were not introducing a cumulative error, we might feel reasonably

safe in setting the answer as being between $52,000 and $56,000; or if we wanted to

use engineering shorthand, as $54,000 -+- $2,000. The probability of any greater preci­

sion is too small to be considered.

One last comment as to this problem. Almost all texts on appraising give tabula­

tions of factors to be used in preun/ wo/·/b evaluation; but the number of factors which

would be required, if anything except end-of-year payments are tabulated, are so great

that only these latter are given. If one of these tables were to be used because the ap­

praiser either did not know how to compute the proper beginning-of-the-month pay­

ments or did not want to go to the trouble of making the necessary computation, the

answer is different. The factor from the table is 7.360087; and the present worth of

the ten end-of-year payments is $52,992.72, if the statement of the problem permits

seven significant digits; or $53,000 -+- $2,000, if the data were subjectively chosen.

This is an incorrect answer based on the use of a tabulated factor not intended for

the problem under consideration.

Limiting the Deviation

Lack of precision is something inherent in any evaluation computation. It must

be accepted. The appraiser should strive to narrow its limits and to understand how

great the resulting deviations are. But there can be no excuse for using erroneous

techniques. It is true that the two figures are fairly close, but this is not important. The

important fact is that there is no way of telling how close they would be without com­

puting both. If this were done, no one would ever offer the answer derived by a

method he knew'to be wrong. The answer obtained by the erroneous use of end-of-year

tables is either wrong or unnecessary and should never have been computed.

It is clearly evident by now that the question of the precision of an appraisal is

entirely dependent on probability. A "correct" answer cannot be given; all that can be
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done is to say that an answer is the "most probable" and that it contains the "probability"

of a deviation. With care and a rigorous adherence to all the objectivity to be given

to as subjective a question as valuation, the deviation can be held to respectable limits.

Saying this casts no reflection on appraisal work, for any computation depending on

measurements, including almost all scientific and engineering work, also contains the

same basic elements of uncertainty. The great exception is that the engineer's deviation

from his "most probable" answer is so much smaller, and so much better understood

than the appraiser's. But the appraiser can study his methods and apply his techniques

wherever they are available and applicable. When this has been done a great step forward

will have been taken, for appraisal work will acquire a degree of competence it now

lackS.

,
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-- CHAPTER 37

The Appraisal Report*

A formal appraisal report is a written document which contains (a) the estimate

of value, (b) the date on which the value is estimated, (c) the certification and

signature of the appraiser, (d) the purpose of the appraisal, (e) the qualifying con­

ditions, (f) an adequate description of the neighborhood and the property, (g) the

factual data, (h) an analysis and interpretation of the data, (i) the processing of the

data by one or more of the three different approaches, and (j) other de~criptive material

(maps, plans, charts, photographs).

The form, length, and contents may vary in different appraisals depending upon the

requirements of the client, the type of property, and the specific purpose for which the

appraisal is being made. Basically, there are three different forms or media used for the

appraisal report: the certificate or letter, standard form reports, and the narrative report.

Narrative Report

The letter and form type of appraisal reports are abbreviations or vanatlOns of

the complete narrative form of 'report. It is the narrative appraisal report which gives

the appraiser the best opportunity to support his opinions and conclusions and to

convince the reader of the soundness of his estimate. Accordingly, the disrussion in

this chapter will be primarily confined to the complete narrative. form.

In a sense the appraisal report is a summary of all the factual material, appraisal

methods, and techniques which the appraiser employed in the appraisal process to arrive

at his estimate of value. The report will, at the same time, reflect the appraiser's under­

standing of basic economic principles, his ability to handle pertinent data, and his judg­

ment in selecting the appropriate appraisal method and applying it to the specific problem

involved.

It should, of course, be recognized that the criteria and standards here examined

are primarily and partirulady geared to appraisal reports prepared by professional fee

appraisers. The format and amount of data required by partirular State agencies will

vary according to the respective standards adopted by these States for their staff and fee

• The materiu in this chapter is reproduced from the text of The AppraiJal of Real EJtaJe,
published by the American Institute of Real Estate Appraisers of the National Association of
Real Estate Boards. Grateful appreciation is extended to the publishers for their permission to
reproduce this material.
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appraisers. Particular portions may not, therefore, be strictly applicable to staff appraisal

reports, but are presented here to delineate the desirable and recommended standards

for a proper professional appraisal report.

Format

In general, the physical format of the report should be dictated by good taste,

pride, and a sense of dignity. The arrangement of the written text may be divided into

major sections by the use of center headings, usually in full capital letters. Each section

or division of the report may be broken down by the use of sideheads to designate the

different subjects or topics considered in that section. Each page of the report should be

numbered.

In writing the report, the appraiser should strive to select his words carefully,

making certain that they convey the meaning he desires. He should avoid as much

as possible the use of technical terms or general terms. Sentences should be simple,

direct, and brief. Extraneous and irrelevant material should not be included. The

appraiser should weigh the presentation of his material as carefully as he has weighed

the data in the appraisal process. The actual length of a report has nothing to do with

its validity. The specific appraisal problem and its solution will indicate whether the

report should be ten pages or a hundred. Regardless of length, the principal considera­

tion is that the report adequately, clearly, and logically presents, in the briefest manner

consistent with the subject; the method by which the appraiser arrived at his final

estimate of value.

Outline of Report

Although appraisal reports vary in content and arrangement, there are certain

elements common to all. Also, there is an arrangement of the subject matter which

experience has shown to be generally satisfactory in the greatest number of instances.

This arrangement has the merit of adaptability and is applicable to almost all appraisal

purposes and all classes of real property. In effect, the report follows the outline of the

appraisal process. Whether carried through in a flowing manner or divided into

formalized sections, there are three major parts to a report. These are:

PART I-INTRODUCTION

1. Title page.
2. Letter of transmittal (optionally including certification of value) .
3. Table of contents.
4. Summary of salient facts and important conclusions.
5. Qualifications of appraiser.
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PART II-DESCRIPTION, ANALYSIS AND CONCLUSIONS

6. Statement of purpose and definition of value.
7. Identification of property, legal description.
8. Neighborhood and location factors.
9. Record data-zoning, utilities, taxes.

10. Site description, analysis, statement of highest and best use.
11. Building description, analysis of functional utility and inutility.
12. Analysis and interpretation of factual data.
13. Indication of value by the cost approach.
14. Indication of value by the income approach.
15. Indication of value by the market data approach.
16. Correlation and final estimate of value.
17. Certificate of value (if not combined with letter of transmittal).

PART III-ADDENDA

18. Maps, plots, and pictures.
19. Detailed statistical data.
20. Detailed property data, if too long to be included above.
21. Detailed market data, if too long to be included above.

This general outline is illustrative, and it should not be assumed that the arrange.

ment set forth is inflexible. In practice, the appraiser naturally will use his own discretion

and adapt it to his particular requirements.

Letter of Transmittal

The letter of transmittal formally presents the appraisal report to the person for

whom the appraisal was made. It should be drawn up in compliance with approved

practices of business correspondence. It should be as brief as the character and purpose

of the report permit. Regardless of its length, it should embody certain essential elements.

The reasons for the letter of transmittal are to record the transmittal of the report,

and, more importantly, to place the appraiser's conclusions immediately before his

client. The essential elements of a good letter of transmittal are:

1. Date of letter and salutation.
2. Street address of the property involved and a brief description if necessary.
3. Statement as to the interest in the property being appraised.
4. Statement that inspection of the property and necessary investigation and analysis

were made by the appraiser.
5. Reference that the letter is part of a complete appraisal report,
6. Date as of whiCh the value estimate applies.
7. The value estimate.
8. The appraiser's signature.

Some appraisers prefer to combine the certification of value with the letter of

transmittal rather than as the concluding item in Part II. Whether included in the
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transmittal letter or as a separate signed page, the appraiser's certification is a highly

important part of the appraisal report because it permits him to state his precise position,

protecting his integrity and the validity of his appraisal. It should include statements

to the effect that:

1. The appraiser has no interest, present or contemplated, in the property (or
else he discloses the nature and extent of his interest if he has one).

2. Neither the employment to make the appraisal nor the compensation is con­
tingent on the amount of the valuation reported.

3. The appraiser has personally inspected the property.

A typical combined transmittal letter and value certification is given In Figure 1.

Me. George Smith
123 East Fifth Street
Middletown 3, Indiana

March 2, 19-

PROPERTY: The Smith Box Company property, 123 East Fifth Street, Middle­
town, Indiana, consisting of land with an area of approximately
40,000 square feet, together with one and two story structures,
partly moaern, and partly 50 years old.

After inspection of the above property, and based ufon the facts and opinion
contained in the attached report, it is the opinion 0 the undersigned that the
present market value of the property is:

ONE HUNDRED THIRTY-FIVE THOUSAND DOLLARS

($135,000)

No responsibility has been assumed for matters which are legal in nature, nor has
any opinion on title been rendered, this appraisal assuming marketable title. Liens
and encwnbrances, it any, have been disregarded, and the property appraised as
though free of indebtedness.

I, the undersigned, do hereby certify that to the best of my knowledge and
belief, the statements contained in this appraisal, and upon which the opinions
expressed herein are based, are correct, subject to the limiting conditions herein
set forth; also, that this appraisal has been made in conformity with the Code of
Ethics of the American Institute of Real Estate Appraisers.

Employment in and compensation for making this report are in no way contingent
upon the value reported, and I certify that I have no financial interest in the subject
property.

Thank you for the privilege of serving you.
Very truly yours,

John S. Doe, Member,
American Institute of
Real Estate Appraisers

FIGURE 1
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Table of Contents

The different parts or subjects covered in the report are customarily listed in the

table of contents in the order in which they appear, referring to the page number on

which each item appears. The table of contents may also be arranged in index fashion,

listing the subjects or elements alphabetically together with the correct paging. A little

thought given to the make-up of the table of contents so that it reflects the breadth

and adequacy of the appraiser's investigations and analyses, inspires· confidence. A

typical table of contents might be set up somewhat as shown in Figure 2.

Summary of Important Conclusions

This is, in fact, a brief resume of the essential highlights of the report. The

purpose of such a summary is to offer an immediate and convenient reference to the

substantiation of the estimate of value set forth in the letter of transmittal. It

affords the appraiser an opportunity to point out and stress those salient factors in the
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body of the report to which he has given consideration in reaching his final estimate.

Among the items which may be included or discussed in such a section are:

1. Estimate of land value and highest and best use.
2. Total reproduction cost new of improvements, cost per square foot and cubic

foot.
3. Age of buildings and net depreciated value.
4. Gross rental value on a stated occupancy basis.
5. Net income expectancy.
6. Capitalized value estimate.
7. Estimated market price obtainable, and upon what unit basis.
8. The final estimated nlue.

Naturally, all of these items will not apply to all appraisal. assignments. The list is

illustrative of the character of material usually considered in this part of the appraisal

report.

The appraiser v.'ill find that the summary is needed mostly for long complex

reports. In perhaps the majority of appraisal assignments, the summary can be

omitted, particularly if some brief discussion of the salient items is included in the

letter of transmittal.

Identification of Property

The property appraised should be so identified that it could not possibly be confused

with any other parcel of real estate. This may be achieved by giving the full legal

description. If a copy of the official plat is used, it should be placed in the addenda

and referred to here. If a plat is not included, the subject property should also be

described by locating it as to name and side of street on which it fronts as well as by

street number, and the distance from the nearest cross street. Such a description might

read:

The site is 205 North Miami Avenue, being the southwest corner of Miami
Avenue and N. W. Second Street. It is rectangular in shape with 150-foot frontage
on North Miami Avenue and loo-foot frontage on N. W. Second Street. The
two-story stucco hotel and store building with which the site is improved is 90 feet
by 150 feet. The west 10 feet of the site is a private concrete paved alley.

The legal description of the above described property is:

Lots One (1) and Two (2), Block 106N., City of Miami, a subdivision of
Dade County, State of Florida, as recorded in the public records of Dade County,
State of Florida, in Plat Book B at page 41.

It is not only important to identify the actual property being appraised, but there

are instances where it is equally important that the particular rights or interests should be

clearly defined. This v./~lUld be where the assignment involved a fractional interest in a

property such as an undivided interest, or limited rights such as surface or mineral rights,

or the value of the fee subject to a long-term lease, or a leasehold interest.
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Purpose of Report

In this section, the purpose and function of the report is set forth. In short or

mediwn length reports, this section could easily be combined with the identification page.

In longer reports, or in condemnation work where the purpose may be multiple in

nature, a typical section would read as follows:

The purpose of this appraisal is to estimate:

1. The fair market value of the real property as it now exists, before the taking
of land for the Innerbelt Freeway.

2. The fair market value of the property after the taking of 87,523 square feet of
land and the improvements thereon.

3. The vdue of the part taken for highway purposes.
4. Damage to the remainder due to the partial taking.

Market value is defined as: "At a given time, the highest price in terms of
money a buyer would be warranted in paying and a seller warranted in accepting,
provided both parties were well informed and acted intelligently and voluntarily."

Attention is invited to Exhibit A, a photostated section of the highway depart­
ment drawing, showing the property outlined in green and that section which is
to be taken outlined in red.

City Data

Under city data should appear all the important facts about the city and its

surrounding territory which the. appraiser has judged pertinent to the specific appraisal

problem. The types of data, their appropriate use in relation to the various classes of

property and to specific types of problems, and their degree of influence has been

thoroughly discussed previously. In making the appraisal, all pertinent factors will

have been considered and weighed, but in the report the appraiser should confine the

data discussed to that which he found significant and bearing some influence on the

problem under consideration. If the data to be used is of a statistical nature, the type

and impdrtance to the discussion wiII decide whether it should be included as a part

of the report proper or placed in the addenda. Usually, where the appraisal problem

involves a considerable amount of supporting data-population figures, cost of living

indices, payroll figures, and the like--they are placed in the addenda and referred to

wherever necessary in the report. In perhaps the majority of reports written, no

separate section is needed for city data; pertinent facts may be included as a paragraph

in the neighborhood data section.

Neighborhood and Location Data
,

The same controlling factors apply In the presentation of neighborhood data in'

the appraisal report as have been discussed with regard to city data. The selection,
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classification, and analysis of neighborhood data have been fully treated otherwise. The

types of data which may be included are:

1. Distance and direction from employment centers.
2. Public transportation.
3. Road pattern, layout and width of streets.
4. Proximity to good shopping.
5. Proximity to grade and other schools.
6. Proximity to churches.
7. Proximity to parks and recreation.
8. Proximity to nuisances.
9. Police and fire protection, rubbish collection.

10. Life stage of neighborhood.
11. Population trend.
12. Prevailing nationalities, infiltration.
13. Percent of home ownership.
14. Vocations, wage levels, rent levels.
15. Conformity of development.
16. Vacancy of living or store units.
17. Prestige and/or pride of ownership.
18. Restrictions and zoning.
19. New construction activity.
20. Percent of vacant land.
21. Encroachment, changing use.
22. Level of taxes.
23. Adequacy of utilities and street improvements.
24. Adequacy of parking, street and off-street.
25. Concentration of advertising by retail merchants.
26. Street traffic, type of and amount.
27. Pedestrian traffic, type of and amount.
28. Rail connections and service for freight.
29. Labor supply, quantity and type.
30. Adjacent owners.

The extent of this section as well as of other sections of the report depends upon

circumstances. For example, if the appraisal were being made for an out-of-town

reader who may not be familiar with the property or even the community, it may be

necessary and desirable to include more community and neighborhood data than would

otherwise be necessary. If the property were an important business property where the

income is derived from the purchasing power of the entire supporting area, it is

important to have the most detailed description of that neighborhood and the influence

of the population and its purchasing power on the subject property.

Zoning-Utilities-Taxes

,Zoning and utilities may optionally be included in the neighborhood section. Where

impJrtant, the zoning and private restrictions should be discussed in detail. In cases
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where the ordinance itself is included, the text may be repWUULeu dlll.i L"lllLU 11> u'L

addenda. This does not relieve the appraiser of setting forth his conclusions as to the

effect of public and private restrictions on the property. Similarly, opinion should be

expressed as to adequacy of the public improvements and utilities, not just a listing of

sizes or a mention of their presence.

Also, the assessed values and amount of taxes should be discussed, where pertinent,

as weII as listed.

Site Description and Value

The amount of data presented and analyzed will depend upon the purpose of the

appraisal. The material used in this section of the report will be those factors which

the appraiser deems pertinent to his problem and all of which have been previously

discussed in detail. But in most instances they will cover at least the following considera­

tions:

1. Description of the site, area, shape, contour.
2. Best program of utilization (highest and best use) .
3. Land valuation on a unit basis.

If the appraiser's estimate of the value of the property is based upon a suggested program

to achieve a particular highest and best use, the report should clearly state this fact; and

that the estimate of value does not apply unless the future use of the property will

be in accordance with the program which has been proposed. 1£ for some reason the

property cannot be so adapted and used, then the report must indicate this and state what

utilization does underlie the appraiser's value estimate.

Depending upon the most logical arrangement, the land may be valued at this

point, or the valuati~n may be deferred for discussion in the market data approach.

Building Description and Land Improvements

Un'aer building analysis the appraiser will set forth and discuss all building data

relevant to his problem. In making the appraisal he will have considered and processed

a large amount of data applicable to the property itself. In the report he will present

the factors and elements which have significance and have influenced his conclusion.

Typical of the data which may be presented here for discussion are such items as:

1. Structural and construction detail.
2. Mechanical equipment.
3. Number of units.
4. Age and size of building.
5. General condition.
6. Discussion of functional inutility.

511

, '.



Some of the information about the building may be enhanced through the use of

drav.'ings, photographs, floor plans, and elevations. This illustrative material, if not

highly pertinent, should be placed in the addenda with other supplementary matter.

Also, if the structural and mechanical detail involves a number of pages, it is good

practice to outline and emphasize the important items here and place the tedious

reading in the addenda.

Analysis and Interpretation

This section, and correlation, are the heart of the report. In analysis and interpreta­

tion, the appraiser marshals the important items of data, and tells the reader how the

items are going to be processed. Bear in mind that many persons do not know the

mechanics of the three approaches. At this point, the appraiser can explain what he

is going to do with the data, and how the data should be interpreted. Three or four

paragraphs, well written, will greatly assist the reader. In fact, simple statements as

to "-'hat each of the three approaches comprise are a great help in understanding what

is to follow. After each statement, a sentence or two will chart the course for the

reader to follow. For example, in the appraisal of a midlife apartment property, the

analysis and interpretation section might read as follows:

The appraisal of this property calls for employment of the basic three ap­
proaches to value. These approaches are the cost approach, the income approach,
and the market data approach.

In the cost approach. the appraiser estimates cost of reproduction of the build­
ing and land improvements, subtn.cts for depreciation due to wear and tear,
design and plan, and neighborhood defects, and then adds for land. In this case,
the appraiser will apply a cubic foot reproduction cost factor of $1.00 per cubic
foot to the total cubage previously computed as 340,000 cubic feet. Physical
deterioration is considered normal. Some penalty will be applied for the cramped
arrangement of kitchens and lack of closet space. The good location is a favorable
offsetting factor. Land was previously estimated at a value of $200 per front foot.

In the income approach, the appraiser estimates fair rental value, deducts
for vacancy and other expense, and translates the net income into value by applica­
tion of interest and capitalization rates. As applied to the subject property, it is
believed that the rentals are conservative and could be increased $5 per suite. The
operating statements for 3 years were available for the analysis and determina­
tion of a stabilized expense budget.

In the market data approach, the appraiser compares the subject property on a
unit basis with similar properties which have sold recently. In this case, four
sales of generally comparable apartment buildings are used, and adjustments
from these demonstrated prices are made on a per room basis. Also, a further check
is afforded by comparing the ratio of gross income to sales prices of these compar­
able properties.

While this same material could and often is used to preface the three approach

sections, there is a good point in presenting a bird's eye view before plunging into the
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detail. Writing a report is like teaching. First, you tell what you are going to do, then

do it, and finally explain what you did.

The Approaches

The material contained in the sections devoted to obtaining a value indication lm'e

been thoroughly discussed in previous chapters, and summarized in "Correlation and

Final V~lue Estimate." The effort to be made in presenting this material is directed

toward a smooth flow. If schedules and statements are long and complex, they should

be placed in the addenda. Particular attention should be paid to keeping columns in

line, to good paragraphing, and to carrying totals forward from one page to the next.

Omission of unnecessary ciphers is considered good practice.

Correlation and Final Estimate

With correlation, the appraiser resumes the narrative style which he was perforce

obliged to abandon to some extent in the development of the figures and computations

contained in the three approaches.

The correlation and analysis of the data presented in the report should lead logically

to the statement of the appraiser's final estimate of value. This final statement of value

should be defined in accordance with the purpose for which the appraisal was under­

taken. The concluding statement as to the final estimate of value may be presented

in many different ways of which the following example is the simplest:

As a result of my appraisal and analysis it is my opinion that the fair market
value of the property in its present condition as of July 31, 19--, is FIFTY
THOUSAND DOLLARS.

Contingent and Limiting Conditions

If there are not too many limiting conditions,. they may be stated somewhere in the

letter of., transmittal, or the combined letter and certification, or in the section which

identifies the property. Although these are negative statements, for the appraiser's pro­

tection and for the information and protection of the client and others using the report,

appropriate contingent and limiting conditions should be set forth. A complete statement

might be as follows:

THIS APPRAISAL IS SUBJECT TO THE FOLLOWING

LIMITING CONDITIONS:

The legal description furnished us is assumed to be correct. We assume no
responsibility for matters legal in character nor do we render any opinion as to the
title, which is assumed to be good. All existi,ng liens and incumbrances have been
disregarded and the property is appraised as tHough free and clear under responsible
ownership and competent management.
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The sketch in. this report is included to assist the reader in visualizing the
property. We have made no survey of the property and assume no responsibility in
connection with such matters.

We believe to be reliable the information which was furnished to us by others,
but we asswne no responsibility for its accuracy.

Possession of this report, or a copy thereof, does not carry ~ith it the right of
publication, nor may it be used for any purpose by any but the applicant without
the previous written consent of the appraiser or the applicant and then only with
proper qualification.

We are not required to give testimony or to appear in court by reason of this
appraisal, with reference to the property in question, unless arrangements have
been previously made therefor.

The distribution of the total valuation in this report between land and
improvements applies only under the existing program of utilization. The
separate valuations for land and building must not be used in conjunction with any
other appraisal and are invalid if so used.

Qualifications of the Appraiser

A statement of the diversified qualifications of the appraiser is usually included In

the appraisal report as evidence that he is qualified to make such an appraisal. Such

statements include facts about the appraiser's education, technical training, type and

years of experience, trade and professional organizations of which he is a member, and

courts in which he has appeared as an expert witness. A typical prepared statement of

qualifications is shown as Figure 3;

Addenda

In this section of the report are usually included photographs, charts, plans,

schedules, and data sheets showing such material as the following:

1. Plot plan.
2. Plans and elevations of buildings.
3. Photographs of properties referred to in the text.
4. City, neighborhood, and other maps.
5. Charts and graphs.
6. Abstracts of leases.

• 7. Historical income and expense data.
8. Specifications of buildings.
9. Detailed estimate of reproduction costs of buildings.

10. Sales and listing data.

The report is now complete. If the report has been properly written with

appropriate headings and subheadings for the various points of discussion, the table of

contents may be easily prepared by listing the topics. Even in reports of only a few

pages, it is usually considered good practice to number the pages regardless of the

length of the report.

514



•

•

•

•

•

•

•

•

•.

r

QUALIFICATIONS

OF

JOHN Q. DOE

Presently, and since 1946, John Q. Doe is engaged in general real estate practice under name
of John Q. Doe & Company, 623 Main Street, Burnside, Iowa. He is he:ad of an organiza­
tion experienced in the sale and management of real property.

Appraisal assignments executed by him for insurance companies, governmental agencies,
banks, estates, and individuals, cover the valuation of all types of property.

In 1948 he valued, {or lease-purchase, all retail properties in Iowa, Nebraska, and Missouri
of the Percival, Smith Company. In 19H he valued, for sale, the nonoperating properties of
the Burnside Transportation Campany, including residential, commercial, and vacant property.
Presently employed under contract by the Iowa State Highway Department to appraise all
lands in the path of new Route # 1.

From 1938 to 1943 served as Chief Appraiser, Mortgage Loan Department, Blankton Mutual
Life Insurance Company, reviewing staff appraisals.

From 1936 to 1938 served as staff appraiser, Mortgage Loan Department, Bl~nkton, Mutual
Life In$urance Company, appraising residential and farm property.

From 1934 to 1938 associated with Luther & Maguire, Inc., Realtors and Appraisers, Blankton,
Iowa.

Graduate, B.S. degree, Blankton University, 1933.

Served in United States Army, 1944-~.

PROFESSIONAL AFFILIATIONS AND ACTIVITIES

AMERICAN INSTITUTE OF REAL ESTATE ApPRAlSERS

Member, Governing Council (19H-7)
Vice President of Central Region-19~8

·BURNSIDE BOARD OF. REALTORS

President (19~~) .
Chairman, Taxation Committee (1957)

MEMBER

Society of Residential Appraisers
The Institute of Real Estate Management
Burnside Chamber of Commerce
Board of Trustees, Blankton University
American Right of Way Association

Figure 3.

Summary

In conclusion, an appraisal report is a word portrayal of the property, the facts

concerning that property, and the reasoning by which the appraiser has developed his

estimate of value. The best report is the one which, in the fewest number of words,

permits the reader to follow intelligently the appraiser's reasoning and to concur in the

conclusions reached thereby. As every report is an answer to a question by a client, it

s~ou1d show the facts considere? and clearly outline the reasoning employed by the

appraiser in arriv;ng at his answer.
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The report should be prepared in an orderly manner and reflect clear, direct

reasoning. Its presentation should be systematic and orderly. Essentially, it should

state that the appraiser made an appraisal, the purpose for which the appraisal was

made, a statement of what he did, a description of the property, the appraiser's reasoning,

the appraiser's conclusion, and the fact that he has no conflicting interest in the

property. Whether the report is brief or voluminous, these same steps appear, the

length of each depending upon the importance and the complexity of the problem.

Finally, the appraiser must keep in mind that the appraisal report is an index

to the appraiser's intelligence, learning, skill, ability, experience, judgment, and

integrity. He will be meticulous in the preparation of these appraisal reports so that

they reflect the care and thought of a conscientiously exeruted assignment.
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PART IV

Additiollal Aspects

of

Right-of-Way Acquisitiol1
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CHAPTER 38.

Negotiations and Public Relations

Any acquisition of private property for public purposes must at some one definite

point in time resolve itself to a personal contact between the individual property owner

and the representative of the public agency making the acquisition. This process of right­

of-way acquisition is not conducted solely in an isolated contemporary vacuum, but

operates rather in the full context of both historical precedent and future perspective.

Similarly, it operates not only on the basic level of the ultimate "selling" process

employed by the right-of-way negotiator, but more importantly, in the full realization of

the unique responsibility imposed on the individual agent to perform his every task in

strict accordance and knowledge of both the powers of government and the rights of

the private citizen.

Into this acquisition and negotiation process, both the right-of-way agent and the

owner bring not only their own personal feelings and characteristics, but also the feelings

and attitudes of their common neighbors, their community, their culture, and their

nation. It is this realization of these factors and their adoption as the basis of action

that distinguishes the mere negotiator from the truly professional right-of-way prac­

tioner.

THE PUBLIC RELATIONS ASPECT OF THE ."HIGHWAY STORY"

DEXTER D. MACBRIDE

Assistant Chief Right-of-Way Agent
California Division of Highways

Public Understanding and Acceptance

Public acceptance of any project, idea, or theory changes as environment, condi­

.tions, and needs change. Such changes reflect public understanding, for what is under­

stood and accepted today may seem irrelevant and unnecessary tomorrow. These state-
I

ments apply with particular validity to the "Highway Story:' A moment's reflection

will emphasize the nature and extent of change in attitudes towards highways 10

America.

Throughout much of our history, roads have been both a necessity and luxury. In

our initial development, roads were so important that rights-of-way were donated. In

addition, those property owners using the road in the community often had an additional

obligation to "work out. the road tax" by actually laboring on the roads to build and

maintain them.
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When land was plenti.ful and population sparse, highways were a milch "wanted"

commodity and, consequently, people "understood" and "accepted" the need for

highways, Land is not now so plentiful; and while people still "understand" and

"accept" highways, they certainly do not do so to the point of donating their land, of

"working out the tax" by personally working on road maintenance, or of fighting for a

highway improvement anywhere at any time. The need for highways must be clearly

demonstrated. Proposed highway improvements today must be "explained", and the

product will be thoughtfully and carefully evaluated by a public which has now a

passably good road system and has other equally important public projects to consider,

such as schools, parks, airports, reservoirs, etc,

Five development eras, or periods, are noted below in order to briefly sketch "the

highway story" in America:

1. In the early exploratory stages roadways were developed along trails and were

improved at great sacrifice. Generally speaking, the traveled way was the important

consideration, with the adjacent land relatively unimportant. The exploratory efforts

were generally an "east-to-west-movement"; originating in the 13 colonies the roads

moved westerly across the mountains to the plains and eventually to the Pacific. High­

ways moved from the eastern seaboard in successive stages: the exploratory period was

sustained from 1600 to the 1750's along the Atlantic Coast; from 1750 to 1775 the

trails progressed across the Appalachian Mountains; the 1790's to 1830 marked the

entry into the Ohio Valley and the early development across the Mississippi; by the

1840's the Rocky Mountains were crossed by exploratory roads; and as of the 1860's,

overland routes served the Pacific Coast.

2. The improvement phase of the early exploratory highways followed the same

east-to-west pattern, for example, the first State Board of Pub.lic Works in Virginia

(1816); the National Pike into Illinois in 1840; the Mullan Road from the Dakota

Territory to Washington Territory in 1862; and 50 on. '

3. During the 1890's bicycles, pneumatic tires, and ailtomobiles ushered in an almost

nationwide "good roads" drive. Everyone wanted roads, and wanted them improved,

"Necessity" and "luxury" became one and the same.

4. From 1900 to the 1940's was .a period of consolidation. The Federal Aid Road

Act of 1916 coordinated the principal Interstate roads, and the Highway Research

projects emerged, Throughout the nation, a uniform sign system was adopted;, the

Federal Aid Highway System of 1921 formalized many of the Federal-aid procedures;

and the National System of Interstate Highways emerged.

State road systems matured into a vast highway system serving the nation, provid.

ing the world's finest communication and transportation system. However, this period

likewise witnessed the emergence of the urban complexes, and roadways became

overburdened with people, machines, and goods. In cities, donations of land for
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highways were, no longer generally expected, and as the population increased and land

became more valuable, people insisted on payment for right-of-way for highway
improvements.

5. The new "highway story" emerges in the 1950's and 1960·s. New design con·

cepts such as freeways, expressways, and thruways become important, and the role

played by the Federal Government assumes intense importance and public interest.

The motorist pays for his service-product with special gas tax funds providing for

specific roadways. Access control and route selection problems become acute in urban

areas. Community planning, community values, the integration of highway plans

with urban redevelopment, and recreational areas occupy the focus of attention and

discussion. Some "resistance" to highways appears and legislative investigative

committees turn their attention to highways.
,

Highways serve the nation in the movement of people, machines, and goods, and

the citizen who pays for these highway facilities through special taxes has expectations

in terms of cost, safety, convenience and service which have a direct relationship to

his home, business, community, and nation.

Such expectations and relationships are the result of thousands upon thousands of

accumulated personal judgments, arrived at through both "firsthand" experience and

"secon'dhand" inform~tion. "Firsthand" experience can come through use of the facilities

themselves and in contacts with highway personnel. Generally, negotiations for the

acquisition of right-of-way are the most impo~ant of such contacts, for they directly

and personally affect the citizen' at the most critical level of his home, business, and

bank account.

"Secondhand" information comes from neighbors, newspaper and magazine publica.

tions, radio, and television. Often this information is about right-of.way negotiations

or factors of route selection, safety, service, and aesthetic criteria.

If the public understands the need for a safe, efficient, maximum-service-potential

highway. system, acceptance would seem assured. But this is not all. The means whereby
I

the end (good highways) is achieved are equally important. It is to assure "sound

means" that the following is presented:

The Role of the Right-of-Way Man

The role or part assigned a right-oE-way man depends upon the highway organiza.

tion: its, policies and structure. The role varies and~ in consequence, the duties,

responsibilities, and attitudes vary. The spectrum includes minimum responsibility

assignments, as well as those of maximum appraisal, negotiatIOn, and land management

functions. Basically, the role may be characterized as being: elementary, intermediate,

and advanced.
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Elementary. - In this stage, the agent has a limited role, with little authority.

Engineering needs are carried (repeated) to the citizen; and if the offer for right-of.

way is unacceptable to the owner on the basis tendered, responsibility is passed to the

legal staff for further action.

Intermediate - In this category, the agent acts as interpreter and persuader.

Although he may not have total experience and responsibility in appraising, negotiating,

and land management functions, he does act in a limited way as the liaison between

the engineering and legal staffs and is permitted some participation in policies and

decisions regarding real estate problems of the organization.

Advanced - Here, the right-of-way man has a full role as a member of the staff,

with commensurate responsibility for policy matters affecting property acquisition and

management problems. In negotiation, he has the full public relations responsibility to

represent the acquiring agency as well as the citizen in all matters related to acquisition

and property management.

On this level of responsibility, the agent effects full liaison between the engineering,

right-of-way, and legal sections of the organization. He adds the full process of com·

munication to his general work of interpretation and persuasion and has a high position

of responsibility involving the fiduciary relationship between the government and the

public. His work is dominated by the idea and concept of service. The ethical norms

are high, and a professional responsibility attaches.

What happens within the highway department if the role of right-of-way negotiator

is changed from a limited one (elementary) to one of full responsibility (advanced) ?

a. A more specific area of accountability for right-of-way matters is achieved within

the organization.

b. Specialized techniques and procedures to increase production are more readily

developed.

c. Engineers are released from non-engineering duties and, similarly, attorneys are

released to concentrate on trial-oriented case loads.

d. More effective liaison may be achieved between engineering, right-of-way and

legal staffs, as well as between the government and its citizenry.

PUBLIC CONTACT

Dexter D. MacBride

This area or right-of-way negotiation emphasizes demeanor and conduct, and is sub·

divided into contacts between "public groups" and "property owners." The subdivision

is an arbitrary one and best serves to illustrate a major difference be~n official

appearances at hearings and similar groups and the more personal, private meetings
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with individual property owners. The major difference is that of establishing a "record"
of the event. J ':

It should be clear that, basically, the demeanor and conduct of a right-of-way

negotiator must be consistent with concepts of honesty; statements made on behalf of

the acquiring agency must be based on fact,. and statements must be conditioned by

a sincere desire to render efficient, courteous service to all concerned with the negotia­

tions. These basic factors will not change, whether the negotiator appears before a

"public" group or a "private" meeting with a single property owner.

Demeanor and Conduct before Public Groups, Hearings, etc.

Statements made by a right-of-way negotiator at public meetings must be condi­

tioned by the area of responsibility permitted by the agency represented. Thus, the

agent must thoroughly know the limitations imposed by his assignment. \

Organizational limitations can only be learned by careful study and by analysis

of the rules, regulations, and policies of the department. Any statements beyond the

scope of authority will impose an intolerable burden on the department.

A presentation before public groups requires extensive, careful, and thoughtful

preparation. The agent should ask himself many anticipatory questions, e.g.;

What is to be discussed?

What is my exact responsibility in the discussion?

What are to be my limitations during the meeting?

What facts are needed? '

What factors are relevant, irrelevant?

What form should my presentation take?

How will my presentation fit into the total framework of the meeting?

Public presentations are "on the record," and pressures from many community

areas may conduce to lifting statements out of context. Words, spoken so easily at

public 'meetings may appear harsh, authoritarian, and explosive when they appear in

newspaper print.

It should be pointed out that every statement made by a right.of-way negotiator

is "on the record" for' the negotiator cannot avoid responsibility for his acts and

words during the negotiation process. The point of this particular admonition is to

remind the negotiator that public presentations often involve a great deal more pressure,

and the spotlight of public attention is more directly and clearly focused on the agent

when he is acting as a representative of government before a public group.

The right-of-way negotiator represents a service organization, for the provision of

highways is a much-needed service.product. Any statements in public should reflect

the desire of the negotiator to be of service, and such statements should be factual,
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impartial, and objective. Argumentative, pressure-type "sales" presentations should quite

definitely be avoided.

Generally, the public needs Correct data carefully prepared and forthrightly

presented. The public pays for the service-product, and it pays the salaries of those pro­

ducing the product. Acceptance of the highway product depends on public understanding

and appreciation of the service being rendered, and the effective negotiator will under­

stand the service-oriented aspect of his work and his product.

Demeanor and Conduct with Property Owners

The observations above noted apply with equal force to meetings with property

owners, with the one exception as initially discussed below:

As above described, public presentations involve the "on the record" aspect of

presentations. Generally, transcripts are made of public hearings, with presentations

on behalf of interested agencies generally prepared in advance and filed with a reporter.

In the case of private negotiations, however, the 'right-of-way agent not only has the

responsibility for making the presentation and effecting the total process of communica­

tion with the property owner, but he has the additional responsibility of "maintaining

a record." The right-of-way agent should keep a parcel diary containing a series of

notations outlining the dates and places of meetings with property. owners and listing

the salient details surrounding the negotiation process. In that fashion the negotiator

maintains a record of his work which serves in two major aspects: the record assists the

agent in analyzing his own 'negotiation procedures and refreshes his memory on important

details; and the parcel diary becomes a part of the organizational file and records and

is maintained as a reference check for such future investigations .or audits as may occur,

affecting the parcel. In either event the "record" kept by the negotiator may prove of

great value.

All negotiations should be predicated upon factual data, and should be impartial,

free from prejudice, and free from argumentation.

The negotiator's work should be characterized by a sincere desire to be of service.

In all negotiations, the entire communication process should be dominated by honesty

and a vital concern that the property owner be treated in a fair and courteous manner,

to the end that he will receive not only a minimum of inconvenience because of the

proposed project, but a maximum of service. In addition, the financial aspects of the

transaction should always be determined by fair and equitable application of the "just

compensation" concept.

At all times the negotiator's work activity should be characterized by enthusiasm and

energy, and the work should be accomplished in as efficie~t and practical a manner as

possible.

524

. ~

: .



•

•

•

•

•

•

•

•

•

•

•

".:

The negotiator will be conducting himself in a capable and workmanlike manner

only to the extent that the negotiator comprehends the engineering details and the legal

aspects involved in the negotiations, and only to the extent that he has thorougWy

mastered the appraisal data and applies correct negotiation practices and procedures.

To the extent that his workmanship is dominated by ethical norms of fairness and

justice, the agent will be representing the right-of-way activity of his organization in

a truly professional capacity.

PROPER NEGOTIATING TECHNIQUES

Dexter D. MacBride

Preparation for Negotiations

The negotiator must prepare for his assignments carefully and 'thoroughly, fully

appreciative of the fact that every function within the right-of-way department is

directed toward the "main line" purpose of acquisition. All other departmental

activities are conducted to support the acquisition agent "in the field."

Preparation may be properly analyzed in three major categories: organization' of

office work, organization of field work, and analysis of parcel, project, and territory.

Organization of office work Maintain a clean desk and keep folders and

files in proper order. ,The departmental manual containing policy and procedures should

be readily_ available. Any necessary working equipment should be arranged to

achieve maximum results at minimum effort.

Parcel diary sheets, pertinent to each transaction and corroborative of basic

negotiation details, should be carefully maintained and available. for reference. A

personal appointment calendar will prove of material assistance. Establish a definite

schedule and plan for appointments, telephone calls, inspections, and dictation periods.

Organization of field work Arrange a working schedule for inspecting the

project. area, analyzing and studying properties involved in appraisals, and contacting

the respective property owners.

A1Zalysis of parcel, project, and territory Spend sufficient time in the field to

become familiar with the area itself and the local real estate trends and market. Review

all comparable sales and listings pertinent to the appraisals and review each parcel and

every detail used in the appraisals. Study construction details and become thoroughly

acquainted with all the major aspects of the proposed project.

The negotiator must continuously remind himself prior to "calling on the owner"

that it is his responsibilty to treat the property owner and the State fairly and equitably.

He should recall that he is the property owner's representative as well as the representa'·

tive of the State. Every action he takei must be characterized by respect for the owner's
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rights, sensitive consideration for the owner's feelings, and genuine concern that "just

. compensation" will be paid for the rights acquired.

Interpretation of Plans and Relevant Materials to Property Owners

It was noted in the preceding section that construction details must be studied and

the agent should become thoroughly acquainted with all major aspects of the proposed

highway construction project.

It is important that the agent be able to describe and discuss the public necessity

for the proposed improvement. The property owner should be given full information

through the use of design maps and other relevant materials as to the effects of the

proposed improvement upon the subject property, together with a full explanation of

any special benefits or any possible detriments. It will be found helpful and effective

to explain to the property owner the functions of the highway department, the

capability of the engineering staff, and the careful and exhaustive analysis .and planning

which has been done to produce the necessary design for the proposed highway

improvement.

The above-noted comments refer particularly to the proposed highway construction,

but it should be remembered that many right-of-way acquisitions involve the relocation

of a grantor's improvements and may also affect the land use development patterns

in the area. It is important, therefore, that the agent should also have a sound working

knowledge of the cost of moving or altering buildings and should be acquainted with

the various zoning and construction requirements which may affect the proposed move

or alteration. Additionally, the agent should have a sound knowledge of the cost of

reconstructing or altering irrigation pipelines, utility installations, etc. Familiarity with

these factors will assist materially in providing the owner with the facts he may need

in any contemplated readjustment necessitated by the proposed right-of-way acquisition,

It must be remembered that construction plans and similar materials are difficult

for many persons to comprehend easily, arid the agent should be able to describe the

plans in such a manner that the property owner can visualize the details as they will

appear on the ground. The negotiator should use direct, nontechnical language,

emphasizing the location of buildings and distances from salient features with which

the property owner is familiar.

The agent carries full responsibility for completely acquainting the owner with all

pertinent construction factors related to the acquisition of the subject parcel. A change

of grade, a change in the direction of the flow of water, and the location of access

openings, etc. are all significant factors in the transaction and the eventual agreement

which may be achieved. There can be "no meeting of the minds" if significant, major

factors are omitted by the agent. The agedt must continually remind himself of these

obligations and can perhaps assist in this process by constantly "exchanging places"
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with the grantor. This transposition will help him to remember that he must treat

each grantor as fairly and honestly as he would wish to be treated himself.

Explanation of Legal Rights, Obligations, etc.

The right-of-way agent should have a thorough training in title and real estate

law and should have a clear working knowledge of the concept of eminent domain,

condemnation procedures and the rules of evidence.

It is fundamental that the agent should clearly inform the property owner that the

State has the responsibility to pay just compensation for the property rights being

acquired and to inform the owner in simple, direct language of the manner in which

just compensation is defined (generally in terms of "market value"). The several

steps whereby the highway department makes every effort to determine a "just com·

pensation" for the property required should be described, with emphasis upon the fact

that it is the obligation of the State to see that fair and equitable payment is made

in every transaction.

Often a discussion of "legal rights" has to do with condemnation proceedings. It

is a basic premise that the negotiator never threatens condemnation, even by inference

or implication. His responsibility and function is to explain the condemnation process.

only when specifically requested to do so. Should this become nec~ssary,; the agent:

should not fail' to point out that the condemnation process is: bas~4 ~p6ri certain
: 'f' I·

,constitutional 'and' legislative provisions which have been made a part: of our,demo-

cratic procedures in which the concept of private property is protected ~d :the citizen
, ' f I '

owning private property is safeguarded. Basically, condemnation laws are not a device to

threaten, but rather have been devised to protect the owner of private property.

It should be understood that the threat of court proceedings ~ust never be used

to reach a settlement by negotiation. It is, of course, understandable that right-of.

way acquisition work for public use is such that the State cannot expect to always reach

an amicable settlement with every property owner from whom it is necessary to acquire

right-oF-way. In cases where it is not possible to reach an agreement with the property

owner after negotiations have been carried on for a reasonable length of time, the'

State (in fairness to both parties) should take necessary steps to place the matter at

issue and achieve an early trial of the matter. Throughout this latter process the right­

of-way agent should still continue to secure a negotiated settlement with the owner or

his agent wherever this procedure is consistent with State policy.

The Closing of the Transaction

Fundamental to the negotiation process, and a "key" factor in effecting a closure

which is satisfactory to the parties involved, is the matter of fUJJllrance. Perhaps more

than any other factor, the imparting of assurance and confidence to the property owner
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will determine the course (means) and result (end) of the negotiation. Every person

needs reassurance and confidence, and for this reason, the agent must be in command

of all the facts necessary to a full understanding of the acquisition proposal, and must

communicate these facts in a reassuring manner.

There is no "set pattern" or formula for effecting closure, but rather each

transaction differs (as property owners, their reactions and environments differ), and it

is for this reason that negotiation is basically a person-to-person process requiring

personal contact and the skillful application of individual judgment t~ each negotiation.

Steps which may be conducive to closure are infinitely varied. Some may invoh'e

a single "step" and some (generally the majority) require a series of "steps" which

produce a cumulative effect. Among the many "steps" leading to a successful closure,

the following are noted with the thought that the enumeration will immediately suggest

many others of equal importance.

1. "Tour" the property with the owner; become acquainted with both the property

and the property owner during this period.

2. Suggest the use of some room or convenient spot where the maps and other

pertinent materials can be displayed and a discussion held.

3. Encourage the owner to talk, to ask questions, and to discuss his feelings and

attitudes toward the proposed highway improvement and the necessary right-of­

way acquisition.

4. Give the property owner full and complete information. Stress the ability of

the engineer.s and the appraisers who have worked on preceding steps which

affect the property.

5. Employ the full process of "communication" to the be~t possible degree. Use

the maximum sales ability in every facet of explanation, detailing the reasons

why, as a protection to him and every other property owner, the State does not

"horse trade," am!' see that the offer of settlement is the amount of the appraisal

based upon a thorough analysis of all the data collected by the appraisal

staff.

6. The offer to the property owner is the most important moment of the

negottatlOn process. Don't "overplay" the moment. If feelings of confidence,

respect, :lnd assurance have been imparted through the preceding steps In the

negotiation, the offer will then be made in a. receptive environment.

7. If the offer is productive of agreement, present the documents and secure the

necessary signatures after going over all the details to be certain they reflect

the .understanding. After the explanation and signature process, inform the

o"l'ner of the protedure necessary to effect the transfer of title and the time

interval before he may expect payment. Advise him to make further contact
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for any additional information that he feels is needed, and then leave as

soon as politely possible.

8. If the offer produces silence or disagreement, explain those items which appear

to have caused misunderstanding. Ask questions about the reasons for disagree­

ment. If the Owner is simply "holding out for a little more" or "waiting for

the next offer" or preparing to "go to a higher authority," point out again

that "horse trading" is not countenanced by the department; that the State

must treat all property owners alike; that to offer less than just compensation

is unfair to the property owner, while to offer more than jllst compensation is

unfair to other property owners in the neighborhood and unfair to all other tax

payers. Emphasize the personal responsibility for handling the negotiation and

acting as full representative of the department. Do not hesitate to say "no"

to a request that the State "horse trade a little," ,

9. If items have been overlooked which have a bearing on market value and

which might require a change in the offer, itemize these matters and sub­

sequently establish another meeting date with· the owner to determine these

data and to effect a conclusion based upon such changes.

10, If, after the full discussion and offer, the owner requests additional time to

".think it over," express your understanding of his need, and set a date (as

soon as reason dictates) for the next meeting so the agreement can be reached

and the transaction concluded.

11. If a counter offer is made by the owner, ask questions about the reasons on

which it is based. Study the owner's facts and ideas, and compare them with

the State's comparables at both the appraisal level and owner's asking-price

level. Discuss pertinent factors such as age, condition, ~ales, listings, and

comparative desirability. It is during this process that the negotiator must

fully exercise his judgment, skill, knowledge, and persuasiveness, and it is

here that the true difference is exhibited· between effective negoti:ltion and

just "making a call."

Some "Do's and Dont's"

An almost infinite number of "Do's and Don'ts" may be compiled. Only a few

admonitions are listed below. The agent is reminded that these admonitions are

"reciprocals," and that the list may be extended by each negotiator according to his

needs and experience.

Some of the "don't!"

1. Do not permit negotiations to "drag." To prevent "drag," adopt a schedule

which will permit the necessary number of "follow-up" meetings, and if nego-
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tiations cannot be consummated, promptly initiate procedures to bring matters

to issue. This is not only fair to the property owner so that his plans will not

be unnecessarily delayed and the negotiation process become intolerable because

of passage of time, but it is also fair that the State's business be prosecuted

in a definite, efficient manner.

2. Do not expect the property owner to "make the next move." Do not force

initiative on the part of the owner in making arrangements for conferences

or in undertaking steps which are necessary to conclude the negotiations.

3. Do not asswne that "making the calls" is the secret to negotiations. True, the

"call" is the first step, but it can only be productive of successful results if the

agent plans for the meeting; if he anticipates the problems which will arise;

and if he employs the full spectrum of the negotiation process which includes

explanation, clarification, interpretation, presentation, and persuasion.

Some of the "do'I"

1. Know the product.

2. Work to understand how the State and the property owner can best be served.

Prepare and adhere to the appointment schedule; keep correspondence,

memoranda and diaries current; prepare for each conference; make as many

calls as the negotiations require; and conduct appointments and conferences with

energy and confidence.

3. Accept full responsibility as the agent in charge of the right-of-way acquisition.

4. Give full energy and talent to the successful completion of assignments.

5. Striye to learn everything possible about ever facet of the right-of-way profession,

including appraisals, negotiations, land management, and land economic studies.

6. Remember that the agent represents the State and carries an important responsi­

bility and a high trust. He is a professional right·of-way representative and

is responsible for the acquisition of right-of-way and the assurance of payment

of just compensation, while at the same time acting as the principal public

relations representative for the engineering, legal, and right-of-way functions of

the highway department of the State.

COMMUNICATION SKILLS

HOMER T. ROSENBERGER

Chief, Training Branch; Office of Admini!tfatiolZ
BureaJI of Public Road!

Communication is one of man's basic problems. In a field such as right-of-way a

great <leal of communication is carried on in order that policies and regulations can

be arrived at, transmitted, interpreted, and applied. Letterwriting, telephone manner,
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and oral techniques each play a significant part, for better or worse, in right-of-way
operations.

Those who represent the public interest when highway right-of-way is being acquired

must deal with many kinds of landowners. Some are reasonable whereas others are

unfriendly, angry, dissatisfied, unintelligent, or unfamiliar with right-of-way acquisition

procedures. Attempting to see both the landowner's point of view as well as the public's

enables agents, appraisers, auditors, and engineers to communicate effectively with them.

One ought to be aware that a part of the apparent hostility and recalcitrance on

the part of the property owner is due to his fear of the unknown. He may not realize

what the negotiator has in mind and may be totally unfamiliar with appraisal techniques,

acquisition procedures, engineering plans, etc. In many instances the owner is at a

disadvantage, his weaknesses are exposed, and he is uncertain of his decision-making

ability.

To be successful in right-of-way activities, it is almost axiomatic that one must be

effective in dealing with people.

Letterwriting

The purpose of a letter is to convey a message. In many instances the letter is

expected to obtain action. Clarity insures that the receiver will underJland rather than

.. misunderstand the message. Good tone, always courteous but sometimes firm, helps to

assure that the receiver will respond cooperatively rather than with hostility.

Clarity - When possible to do so it is well to indicate early in the letter, and

in clear fashion, the primary problem or the principal concept which is to be conveyed in

the letter,

An informative opening can be made by the use of "Subject" at the beginning of

the letter or by using the first sentence as a key.

Throughout a letter clarity will save the time of the receiver and will decrease the

amount of supplementary correspondence. Clarity will also assist in the shortening of

letters, which in turn saves time for those who prepare, type, proofread, analyze, and

act upon the letter.

Many words have precise meanings, and when so used, they brighten a letter,

giving both clarity and power to the description of complex situations or abstract ideas.

Tone - Those who have mastered the art of letterwriting give their letters a

tone that causes the addressee to want to do what the letter implies.

Telephone Manners

Sometimes, in the thick of things, any of us may forget that when placing or

receiving a telephone, call, our first few words and their tone can create rither a favorable

or an unfortunate impression. We may be reminded of this fact when we make a call
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and are confronted with curtness or that "must I be bothered with the 'phone again"

attitude. When making telephone calls in behalf of right-of-way operations, it is well to

put the best foot forward and, as representatives of a public agency, this is particularly

necessary.

Immediately before calling a landowner, review the details on which you should

brief him. Many things of importance may have transpired since your most recent

previous contact with him. Tactfully continue the telephone conversation until you

obtain from him as many pertinent facts as you believe can thus be obtained.

Do not pass the buck! When contacted by a member of the general public, try

to be of service. Answer his inquiry if it is within the range of your competence and

authority. If you do not know how to. answer the particular question, tell him that you

will try to obtain the required information and that you will call him when same is

available. If it is necessary to refer the caller to another person, take the time to deter­

mine exactly the particular person to whom he should be referred, giving the name of the

individual, his title or other summary infonnation about him, and his address or

telephone nwnber, or both. If possible, in the great majority of instances, attempt to

answer in a positive manner, transmitting to the caller the definite impression that

you and your agency are making special efforts to be of genuine assistance to him.

When an irate landowner calls on the telephone, take the time to listen. He is

likely to become even more irate if you insist upon giving him your decision before he

has been heard, even if this is the tenth time he has ,called. When appropriate, offer to

visit him so as to provide additional information or to further discuss the matter.

Always be courteou~ on the telephone as well as in other contacts, and regardless

of how unreasonable the other person appears to be, avoid arguing. Maintain a pleasant

tone of voice. The person to whom you are speaking cannot see your facial expressions

so that he gauges meaning only from your words and the tone of your voice.

Oral Techniques

The question is often posed as to why some people are much more persuasive than

others. Part of the answer may be because they usually observe most of the following

guidelines when talking face-to-face with people:

1. Think before you speak!

2. Be businesslike but friendly.

3. Put people at ease when talking. to them rather than have them feel that you are

cross-examining, or that you are not interested in them.

4. Put a bit of sparkle into conversation. The person who drags on and on in a .

monotone wiII not be as convincing as the one who is a bit more engaging

in conversation.
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5. Avoid taking too much of the other person's time when talking to him.

6. Let him save face when necessary. Heaping embarrassment, sarcasm, ridicule, or

humiliation on a person seldom produces desirable results.

7. Let the other person have an opportunity to talk, and freely solicit his ideas.

8. Use a gesture occasional1y, with face or hands, when you can do so with effec­

tiveness.

9. Stick to the subject at hand rather than ramble endlessly.

In the attempt to observe guidelines of this type, one has an opportunity to see

the other person's point of view, which in turn increases his effectiveness in dealing with

people.

The complex nature of right-of-way operations often makes it difficult for the

negotiator to explain to the landowner's satisfaction why he takes the position he is

compel1ed to take. In talking with him, the agent should avoid using highly technical

terms as much as possible, in order to keep the conversation on a level that the owner

understands. At the same time the negotiator must be aware that he represents an

engineering organization and that many of the people with whom he deals wil1 expect

the same level of exactness that they will expect from other specialists in the highway"

field. The agent should always show and feel a genuine interest in the person with

whom he is talking, treating him as an individual and making him aware of the personal

concern for him and his interest. Then the owner wil1 know that all is being done

for him that public policy permits.

PROFESSIONAL ETHICS

FRANK C. BALFOUR

Executive Vice Chairman
American Right of Way Associatiol1

The right-of-way practitioner must maintain the' very highest possible code of

ethics in p'racticing his profession if he hopes to be a success and make this field of work

his career.

He must at all times recognize his responsibility to the highway department which

he represents and to the people of his State. Integrity in every phase of his operations

and basic principles of trust, justice, and fair play, together with complete knowledge

of his function, must be the guidi~g principles of his code.

The right-of-way man must at al1 times keep uppermost in his mind that the very

nature of his work is such that his employers must place maximum confidence in his

judgment and integrity. He must be ever conscious that from time to time temptation

__ to pick up a "quick dollar" will be placed in his paqh and that if he avails himself

of such an opportunity, regardless of how trivial it may appear at the moment, it can
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onl)' lead to ultimate disaster. If this type of situation should arise, his ethics must

dictate that he be guided by his loyalty and devotion to his employer and his co­

workers.

The professional ethics of right-of-way work require that the right-of-way practi­

tioner avoid an)' possible activities outside of his employment in the State highway

right-of-way organization that could remotely represent any conflict of interest.

The right-of-way man who does not have complete faith in the worthiness of his

occupation and who does not prove it by industry, honesty, and courtesy, does not merit

a reputation for high quality of service and fair dealing and does not merit continued

employment in his profession.

The right-of-way practitioner is not afforded the same privilege as the members

of many of the other leading professions-that of being able to secure complete educa­

tion in right-of-way through established courses in our institutions of higher learning.

It therefore becomes incumbent upon him as an individual to establish, as one of the

most important items of his personal code of ethics, that he will constantly study and

add to his own knowledge of the profession in which he is employed, and will share

the richness of his experience and knowledge with his fellow employees.

The right-of-way practitioner must exercise utmost poise and self-restraint at all

times and give maximum cooperation to his coworkers and his superiors. Through

continued development of these qualities, he must strive at all times to develop con·

fidence and good will with the property owners and with his employers.

The very foundation ·upon which successful right-of-way negotiations must be based

is thoroughly competent and honest right-of-way valuations to develop the fair and just

compensation to which each property owner is entitled. To accomplish this result,

the right-of-way man must ascertain and objectively weigh all of the facts relative to the

property to be acquired. His appraisal thereof must reflect use of the best recognized

methods for determining just compensation.

The right-of-way practitioner must at all times recognize the affected property

owner"s mental reactions and reservations, conducting the negotiations in the most

ethical, patient, and competent manner so that he may earn and merit confidence in

his knowledge and integrity, and that of his organization.

The very nature of right-of-way work requires the agent's employers, the public,

to place maximum confidence in his fairness, ability, and honesty. In \retur~, the

agent must be willing to accept his full share of responsibility in constructive service to

his community and his State to the end that he is recognized as a responsible leader in the

area in which he operates.

The entire operation of the right-of-way practitioner should at all times be aimed

toward the goal of attaining and expressing a sincerity of character that will enrich his
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human contacts and gain the respect and confidence of all parties with whom he comes

into contact.

The results of every transaction the agent concludes must be fair and equitable

to the taxpayers he represents and to the property owner. The treatment of the property

owner by the negotiator must be such that he may always return to handle future

negotiations with the same individua1. Then and only then is he living up to the

code of ethics of his profession.

Every member of the State highway right-of-way organization should recognize his

responsibility to his organization and the taxpayers of the State which employs him.

He should maintain the highest possible ethical standards in all of his activities, and he

should subscribe to the following code of ethics for his constant guidance and inspira­

tion, predicated upon the basic principles of trust, justice, and fair play.

1. To show faith in the worthiness of his profession by industry, honesty, and

courtesy in order to merit a reputation for high quality of service and fair

dealing.

2. To add to the knowledge of his profession by constant study and to share

the lessons of his experience with fellow workers.

3. To build an ever-increasing confidence and good will with the public and

his employers by poise, self-restraint, and constructive cooperation.

4. To ascertain and weigh all of the facts relative to real properties in making

an appraisal thereof, using the best and the most approved methods of deter­

mining the just and fair market value.

5. To conduct himself in the most ethical and competent manner when testify­

ing as an expert witness in court as to the market value of real properties, thus

meriting confidence in his knowledge and integrity.

6. To accept his full share of responsibility in constructive public service

to community, state, and nation.

7. To strive to attain and to express a sincerity of character that shall enrich

his 'human contacts--every aiming toward that ideal, "the practice of the Golden

Rule."
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CHAPTER 39

Coordination Between Right-of-Way and Other Divisions

LEWIS M: CHITIIM

Right-oj-Way Engineer

lH.ontana Highway Commiuion

and

W. H. WEBB, JR.

Chief Right-of·Way Engineer

North Carolina State Highway Commiuion

The highway department, like any other successful large scale enterprise, must de­

pend, in the end analysis, on the coordinated functioning of each individual segment

of its organizational structure. Thus, although each division of a highway is a relatively

separate entity in and by itself, it represents only one effort among many other similar

efforts working towards the ultimate goal of a well located and well constructed highway

facility and system.

So the right-of-way division, although a complete highway function in itself,

must depend upon other divisional units to assist in the culmination of its efforts. And

just as importantly, these other units must rely on the consultive services, information,

and data of the right-of-way divisieJO to properly perform their functions. Teamwork,

proper communication and liaison between divisions are absolute requirements of an

efficient and smoothly functioning highway organization.

While much can be accomplished with an informal liaison and voluntary coordina·

. tion of efforts between divisions or units, the desirable goal is that at some one point there

be a top level administrative policy definition of the particular points of actual operational

procedures where cooperation is to be achieved within the total highway department.

There must be a clear and concise delineation of the respective duties, responsibilities,

and functions of each of the component parts of the overall organizational structure.

With this administrative directive as the working basis for the normal operational

functions, each division will know its place and its respective duties and will contri·

bute its fair and equitable share to the finished product.

Even assumipg this idealized administrative definition of individual division tasks

and areas of required official liaison, there still remains the very important day-to-day
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operatIOnal coordination to be achieved. It is to some of these aspects that we now tum

our attention.

LOCATION AND DESIGN STAGES

The ultimate product represented by the completed highway facility can be markedly

affected by the actions and coordination achieved in the location and design phases of a

project, and the natural advantages accruing from this cooperation are not only reflected

in the ultimate physical plant constructed, but as importantly, in the more efficient subse­

quent operation of each unit of the highway department.

Initially, the right-of-way division must necessarily be a party to the programming

operations and the target dates set for advertisement of bids. This coordination makes it

possible for the policy makers to program projects realistically. The right-of-way

division, (or its part, is likewise able to efficiently plan' its workload and the assignment

of its personnel, for through its consultations it ascertains those projects with the highest

priority requiring immediate attention, and those projects which can realistically be de­

ferred to a later date for the commencement of acquisition,

In its preliminary planning function, the location division should normally re­

quest estimates of right-of-way costs for their alignment decisions. The location engi­

neer must know the cost differentials in alternate location schemes, and the expert

opinions on the routes that will do the least possible damage, not only to the individual

prop.erties that are directly affected by the proposed construction, but to whole commun­

ities and areas in general. As planning progresses and the alignment becomes more firm,

the right-of-way division is normally required to provide more exact route costs for cer­

tain critical control areas and to establish reliable figures for definite programming

schedules.

With the completion, of preliminary plans, right-of-way personnel usually make a

walking field inspection of the proposed project in the company of location and design

engineers and the resident engineer having the ultimate responsibility for the construc­

tion of the project. At this stage most of the right-of-way problems that are en­

countered in the construction plans can be discussed and resolved right on the ground.

Following this plan-in-hand field inspection, the major contracts will be shifted to

the design division. Consultations may be for the purpose of estimating possible dam­

ages' to individual properties because of proposed changes in grade, or the criticai con­

sideration may be the anticipated proximity damages to improvements or building sites.

Advice may also be solicited on the establishment of proper right-of-way widths which

will be consistent with desirable geometric standards and yet cause the least possible

damage. Coordination is absolutely essential on design desisions involving frontage

roads, stock and machinery underpasses, access points, and for the provision of access to

landlocked parcels. In certain geographic areas, a major item of required consultation
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necessary IS m regard to irrigated lands and the effects of proposed construction on the ­

irrigation systems of individual owners. In each of these instances, the right-of-way

division must make a careful estimate of acquisition costs and any possible mitigation

of damages that can be accomplished by incorporating certain remedial construction
features in the final plans.

Initial consideration, from the right-of-way standpoint, should be given to fitting

the location of a proposed project to the present and potential land use pattern of the

area through which the project is to traverse. This should be done so as to interfere

with the present use and probable future use of property as little as possible, within the

limitations of good design and cost. These considerations should be studied in the pro­

jection or location stages of the design.

Horizontal Alignment

The planning or locating engineer should have a good knowledge of the location

of property lines, the present use of the land and the potential highest and best use of

the property before tying down the alignment. For example, a proposed highway lo­

cation may be planned to run generally parallel to a railroad. At the present time the­

land lying adjacent to this railroad may be used for farming but the particular circum­

stances may be such that within a few years the highest and best use of the land would

be for industrial sites. If the highway is located adjacent to the railroad right-of-way, the

railroad frontage is lost and the right-of-way agent may be confronted with a claim in­

volving heavy severance damages, say $1,000 per acre for potential 'development land,

rather than the anticipated $300 per acre for farm land.

Or consider the case of a dairy farm where the selected location of the project may

pass between the barns and the bulk of the pasture and cropland. After appraisals are

secured, a vehicular underpass for the passage of farm machinery and cattle may be

indicated. Had this been considered on the original field inspection, a shift in alignment

might" have resulted in the saving of 10 to 15 thousand dollars in the cost of providing

an undecp-ass or paying severance damage without materially increasing construction costs

or adversely affecting geometric standards. Careful study should be made as to the lo­

cation of property lines, farm access roads, location of buildings, fields, etc. on all

properties between fixed control points so as to minimize the overall damages.

Before finalizing any survey, all recorded real estate subdivisions within the loca­

tion corridor should be shown on the projection map and the best route of crossing the

subdivision should be determined. As a rule, predominately land use roads with narrow

rights-of-way are generally located to follow a subdivision street within the dedication.

For the freeway type project wh~re wider controlled access rights-of-way are required,

__ the bcfst solution may be to occupy one side or the middle of a block or blocks, leaving

one or both adjacent streets as frontage roads. If it is not feasible to cross a subdivision
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parallel to the established street pattern, the projection should be made to cross in such a

manner as to minimize disrupting the traffic pattern within the area and to cross as

manr undeveloped lots as possible.

With reference to widening existing roads, the highway engineer finds in some in­

stances, usually in urban areas, that roadside development is about equal on both sides

of the road. This situation becomes particularly acute when the design right-of-way width

closely approximates or exceeds the building line on each side of the road or street. This

is the time to call for an experienced right-of-way agent or an appraiser. To follow the

existing center line, widening equally on both sides, may result in taking and proximity

damages equal to or in excess of the damages that may be incurred by placing all of the

widening on one side or the other. In making an intelligent analysis in such a situation,

it is necessary to know the depth of lots on both sides of the road or street so that it

can be determined if the buildings have to be bought and demolished or if they can be

moved back. The value and type of buildings on one side must be weighed· against

the value and type on the other side. For example, taking the pump and service area

from a service station or the parking area from a supermarket on one side, may cause a

damage in excess of that caused by taking the front yards, or even the buildings, from

four or five rental properties on the other side.

Another factor to be considered is that by shifting the widening to one side, the

construction cost may be cut by saving a usable curb line or sidewalk; likewise, a sub·

stantial saving may be effected by not disturbing utility lines on one side or the other.

In areas, usually rural, where the roadside development is spotty and may vary

considerably from one side to the other, it may be more economical to vary the widening

from one side to the other; however, the design engineer and the right-of-way agent or

appraiser should check this carefully as the cost of usable pavement and roadbed sacrificed

in making transitions may exceed the savings in right-of-way costs brought about by

changing sides.

Vertical Alignment

In properly designing a highway, the grades should be given as careful and con·

sidered study as to their effect on abutting property as is given to the horizontal align­

ment. Extreme care may have been taken to avoid a valuable business property in estab­

lishing the horizontal alignment, but the bulk of any savings in right-of-way cost

may be lost if the grade is laid so as to seriously impair the access to the property. In

laying the grades' of a project, especially through developed areas, the design engineer

should be constantly aware of damages that might result from changes in grade and

should be aware of the fact that some additional cost in excavation might be more

than offset by a savings in property damage.
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Changes in grade can often' cause damages far in excess of the value of the land

takeri, ·by impairing or destroying access and by blocking the visibility of the property. In

the design of highway separations, right-of-way considerations may be more of a de­

termining factor than the costs of excavation for structures in deciding which highway

should be carried over the other. High approach fills in front of developed property

can create loss of access damages as effectively as if control of access design requirements

were made a part of the project.

Tied in with the question of grades is the determination of the need for retaining

walls to eliminate or reduce property damage costs. This is one item that calls for the

most careful consideration, based on accurate appraisals and cost estimates. There is a

strong tendency on the part of most right-of-way agents to underestimate the cost of

walls, and unless there are expensive buildings or special use properties involved, walls

can seldom be justified.

The design engineer can also bring about some justifiable savings in right-of-way

cost by changing the slopes of cuts or fills to meet a particular situation.

An important right-of-way consideration in determining grades is the presence of

underground utilities, such as water and gas mains, sanitary sewer lines and telephone

cables. As a rule, conflicts with utilities on new locations result in added cost to the

project, while underground utilities in and along existing roads in the majority of States

must be adjusted at the cost of the owner of such utilities. Even though the department

may not have to bear the cost of adjusting the utilities, the design engineer should en­

deavor to keep such adjustments to a minimum, co.nsistent with design limitations.

The adjustment of some utilities, such as large diameter gas transmission lines, main

water supply lines and large diameter sewer outfalls, are so expensive that the location

engineer should endeavor to place the crossing at a point where an adjustment will not

be necessary.

The design engineer and right-of-way agent should at all times take into considera­

tion the cost and other problems incidental to utility relocation or adjustment. In making

comparative estimates of right-of-way costs for design study, the right-of-way agent or

appraiser is often prone to take into consideration all land and building costs and then

overlook utilities; whereas, the utilities in some instances could be the controlling factor.

Drainage

Drainage also has its design problems insofar as right-of-way and property damages'

are concerned. Compensable damages may occur from diverting water from its natural

course, either concentrating or retarding the flow of water. The faulty design of drainage

facilities may bring about added property damage claims. One undesirable feature of

this type of claim is that the damage resulting from improper design may not become

evident until some time after the pr~iect is completed and funds are closed out, thereby
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imposing the cost of correction onto the maintenance budget rather than into the cost of

construction where it properly belongs.

The diverting of a stream channel which also may be a property line may save the

cost of an additional culvert but it should also be considered that in so doing it may

remove the only source of natural water from a 50-acre pasture that has depended on

the branch or creek for its only water supply or it may remove the only source of irriga­

tion water from a farm that can demonstrate increased yields from irrigation.

In designing outlet or tail ditches from drainage structures through developed or

subdivided property, it may prove more economical, from a property damage standpoint,

to follow lot or property lines than to follow the most direct route to the natural drain­

age; for instance a ditch cut diagonally.across several lots may save a few dollars in exca­

vation costs but may result in destroying the utility of the lots. Through highly im­

proved property, it may be justifiable to pave channel charige or ditch banks where

buildings or valuable property may be jeopardized by erosion:

Control of Access

In the design of a highway project, the principal considerations from a right-of-way

standpoint are present and future service to be rendered by the project, the present and

potential land usage of the area through which the project must pass, and cost, with

the latter being dependent to a large extent on the first·two.

In present day highway design, right-of-way falls into three classifications: Full

control of access, partial control of access .and free or uncontrolled access, with some

projects having a combination of the three. For Interstate System projects, full control

of access is required by statute and, therefore, the decision as to ,the degree of control is

no problem. For trunk-line primary highways, full control of access is desirable and is

usually acquired when the project to be constructed is on new location.

On projects which involve the widening or improvep1entof existing routes on the

trunk-line system, the cost of providing full control of access is often prohibitive and

sometimes concessions in desirable design standards have to be made. These concessions

may consist of providing frontage roads or providing some predetermined points of access

at varying intervals or where roadside development is usually concentrated.

In making these decisions, right-of-way cost estimates should be prepared for the

consideration of the planning and design engineers. If funds are limited, it may be

decided to acquire the right-of-way to the full desired standard initially and make neces­

sary cost concessions by resorting to stage construction, eliminating for the time being

such features as grade separations, dual lane construction, high type pavement, or front­

age roads. It should be pointed out that while some features of construction c~n be de­

ferred and the project still render adequate service until funds can be made available, it

is usually not practicable to defer acquiring access control or adequate widths of right-
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of-way, for once a new highway is opened to traffic without proper controls, roadside

buildup is inevitable with the attendant increase in property values. This is particularly

true of urban bypass projects. On such projects, the providing of some control of access

is of paramount importance for the city or town invariably grows out to encompass the

would-be bypass.

On controlled access projects, the providing of frontage roads poses somewhat of

a problem in that often the design of the completed project must be delayed until ap­

praisals have been completed. According to most local policy, the construction of

frontage or service roads is contingent upon a corresponding savings in right-of-way and

property damage costs equal to or in excess of the cost of constructing the frontage road.

If, after appraisals have been made, the amount of severance damage appears to be

excessive, plans and cost estimates for a frontage road are called for and re·appraisals,

based on providing the frontage road, are made; if the difference in the two appraisals

equals or exceeds the cost of the road, the plans for the project are usually revised to

incorporate the frontage road. In some instances, the need for the frontage road is so

apparent that appraisals are not necessary. Similarly, the design of the project may be

altered to provide for vehicular underpasses, overpasses or cattle passes based on right-~f-

way considerations. .

On low traffic primary highways or secondary projects where land service IS an

equal or paramount consideration to traffic, the design engineer need only concern him­

self with providing adequate widths of right-of-way to accommodate present and antici­

pated future construction with sufficient marginal control being provided.

CONSTRUCTION PHASE

Prior to Acquisition

Perhaps the most significant area of desirable administrative liaison between the

right-of-way and construction divisions is in the coordination that might be achieved

betwee~ these respective divisions on the timing of projected advertising and letting

dates for programmed projects. This concept, in its idealized form, would require mutual

consent and agreement between all the affected units of the highway department before

a particular project could be advertised for construction. Among the criteria that may

be established by the right-of-way division in arriving at its particular decision on th~

most opportune date for the advertisement of bids might be the following:

a. A projection of the time required to adequately appraise and negotiate for all

individual property acquisitions.

b. The time necessary for the most efficient disposal of improvements within the

construction area.
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c. The projected date when the entire right-of-way area will be cleared for con·

struction, including necessary utility relocations.

d. A determination of the most opportune time in the construction schedule fo,

conducting any necessary condemnation trials. This would likewise include a

consideration of any procedural delays in litigation that may influence the

availability of certain parcels for actual construction.

It is readily apparent that these considerations are entirely right-of.way oriented

and may lose much of their immediate validity when considered in the light of con­

flicting considerations utilized by other divisions in establishing their projected or

desired construction schedules. Questions of weather, the overall economy and benefits

to the road users, and the necessity of integrating road networks, etc., may more than

offset the right-of-way considerations, but through this coordinating process there will

be some justified and weighted administrative decision that will take into consideration

all the respective views and differing criteria of each component part of the highway

structure.

Coordination on Field Problems

Just as _the actions and decisions of the location and design divisions affect the

right-of-way functions, so also do the acts and agreements of the right-of-"'ay divi­

sion become the final responsibility of the construction division. Whatever is said or

done in a right-of-way negotiation or agreement has an ultimate reflection in the con·

struction stage of a project, for each spoken or written word of the right-of-way per­

sonnel ultimately resolves itself to an individual construction matter involving a par­

timlar tree, a particular ditch, or a particular entrance.

Coordination with the construction division normally falls into two general time

categories: the period prior to the commencement of acquisition, and the period during

actual field negotiations. In the first area, preliminary consultation on the part 'of the

right-of-way personnel with the field engineers is advisable to ascertain the projected

advertising date of the project, the tentative time schedule for clearance of right-of-way

limits, and possible general construction modifications that might be allowable in in­

dividual instances to lessen anticipated property damages. It is also advisable for the

right-of-way personnel to make a detailed tour of the project with the assigned r~sident

engineer to discuss the general construction procedures to be followed on the job, and

also to examine certain problem properties where modifications might be possible.

Our.ing Acquisition
,

In the second area, right-of.way personnel must maintain close liaison with the

r{'nstruction division when the negotiators enter into the discussion phase with property
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owners on such matters as the removal and building of fences, time allowances for the

removal of improvements, possible modifications of entrances, etc. Coordination is an

absolute essential and a normal administrative requirement if the right-of-way personnel

feel a modification of plans and standards is justified in order to reach agreements

with particular property owners. The construction division is the ultimate arbiter of

any such proposals, but its decisions will be reached by an equitable weighing of. desir­

able geometric and design standards against any possible diminution of right-of-way

costs.

The point at which the contractor arrives on a project and starts to transform the

landscape into a new highway facility is the point where the right-of-way agreements

made with the individual property owners become a reality. It is the duty of the resident

engineer to transpose the written right-or-way contract into this reality, and because the

contract is his only basis of reference, he will normally be extremely dubious about any

alleged verbal commitments made by the right-of-way purchaser that are not included

in such contracts. If a dispute subsequently arises over an alleged statement, it frequently

entails inquiry from the right-of-way division for an interpretation of the contract,

or a determination of whether such a statement was made. It is essential, therefore,

that all agreements and items of special work be specifically included in the final written

contract.

As illustrative of potential problem areas, care should be taken in the initial instance

by the neg?tiator to accurately explain the location of the right-of-way line and the

construction limits to the owner in the field, especially at critical points such as in front

of buildings, at breaks in the right-of-way line, and at points where the line is in close

proximity to trees.' Any later misunderstandings or conflicts on this point reflect ad­

versely upon the whole highway department, and through this general unfavorable

impression, may jeopardize the necessary give-and-take relationship between the project

engineer and the individual property owners during the remainder of the construction

phase. ,,
In a similar vein, one of the most important areas of potential conflict relates to the

explanation of proposed grade changes. The right-of-way personnel usually think and

talk in terms of the profile grade as indicated on the plans for the centerline of the pro­

posed roadway. The property owner, on the other hand, is usually only concerned

about the elevation of the land at the right-of-way contiguous to his property line.

Thus, the owner may be advised that the grade is going to be lowered two feet, and

the statement may be made in good faith by the right-of-way agent using the common

terminology with which he is familiar. Lowering the centerline grade two feet on an

established road in a cut section sounds like a very minor change to the property owner.

-- However, when other factors such as wider roadway, flatter foreslope and backslope,

deeper ditch, and a possible large grade change in the right-of-way adjacent to his.
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property are taken into consideration, it is not SurpClSIng that the resultant situation

becomes alarming to the property holder. Unless there has been I careful and explicit

explanation by the right-of-way personnel, the owner acquires the wrong impression

and is subsequently hard to pacify by the project engineer to whom he logically brings

his complaint.

One of the most significant items that becomes the point of extreme emotional

reaction is the removal of trees from a homesite. When plats or plans indicate that

certain trees are within the right-of-way area, or the contract contains an item of damages

for trees, the resident engineer will assume that the property owner is being compensated

for the loss of such trees, and will proceed with their removal. Dispute often arises at

this point, however, because the owner will allege that he has been assured that such

trees will be allowed to remain on the' public right-of-way. Unless this item is clearl}'

settled with the owner, and consultation held with the project engineer, an extremely

adverse owner reaction will occur.

Replacement of wells is another of those items that can engender long range

controversy and continual expenditures by the construction and maintenance divisions.

Similarly, another point of potential friction is the right-of-way agreement to replace

or replant shrubbery. In areas such as these, unless there has been an obvious offer by

the construction and maintenance forces to assume this liability, it is generally more

desirable from the construction standpoint for the property owner to be paid to perform

the work himself.

In the matter of inqividual driveways, it is generally understood that the location

and design of entrances are established not only to consider the horizontal alignment,

but also are planned to take into consideration the vertical profile of the driveway upon

completion. From a construction and traffic standpoint, it ,is certainly much more

desirable for an entrance to be constructed so that a loaded vehicle can enter the high­

way on the level, rather than climbing a steep embankment or descending down a steep

approach. However, to satisfy this desirable objective, it is often required that the

driveway be constructed at a location where it is necessary to enter private property in

order to provide a more suitable approach grade. Should this be necessary, it should be

clearly explained and written encroachment privileges should be defined in any pertinent

right-of-way contract. In order to solve this problem, and accurately delineate the area

affected, considerable detailed study of plans and cross sections is necessary by both the

construction and right-of-way personnel.

Caution should also be exercised by right-of-way personnel in making agreements

calling for special construction work or items subsequent to the award of the project

contract. In some areas, these supplemental work orders are charged for on a cost plus

basis or a special work order is required ~o comply with the contract provisions. It is

advisable for the right-of-way personnel to confer with the construction engineer before
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agreeing to any such special work provisions after the general contract has been awarded,

for at times it may be extremely costly and economically unjustified to perform the

desired work.

The point of this discussion has been essentially illustrative, and not intentionally

all encompassing. The intent has been to emphasize the need for coordination at the

field construction phase, since decisions, statements and impressions left at this phase

directly affect individual property owners, and can generate the greatest cumulative

effect upon the entire local highway program.

LEGAL DIVISION

Because eminent domain administrative structures and procedural steps vary to

.important extents from jurisdiction to jurisdiction, only generalized concepts can be

explored herein on the relationshp between the legal and right-df-way divisions.

It is understood that not all of the areas noted apply with equal relevance to the

policies of every State.' The role of the right-of-way agent" in the condemnation trial

has been otherwise discussed in this text, and this treatment will suffice for this facet

except for brief notation.

Depending upon jurisdiction, there are essentially five areas oL require~ or. desir­

able liaison between the respective staffs of the legal and fi~ht-qf-rv.:ay '1' .d;i+ions.
. ~ r f, 1 -' t r
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In many negotiations, the property owner or his agent will tender '. a .cou~ter-offer

In excess of the amount of money originally offered by the right-of-way personnel.

While many of these counter-offers will by their very nature be rejected without further

consideration, there will occasionally be individual instances where the counter-offer is

within the range of reason and is worthy of serious deliberation for a possible com­

promise settlement.

FOf a proper examination of the role of the respective divisions, it is necessary

to understand some of the motivating factors influencing the ultimate decisions of the

respective parties. The legal staff is generally most aware and concerned with the merits

of the individual case under consideration, and of the difficulties of a possible trial, of

the pattern of local jury awards, and, realistically, of the expense and time consumed

in litigation. The right-of-way personnel are more essentially concerned with the'

precedent that such a settlement might establish for further acquisitions in the area and

for future acquisitions in other areas. Additionally, the right-of-way personnel might

feel strongly, because of personal knowledge of the property and the owner, that the

proposed settlement entails excessive compensation and may wish to press the case to

trial as a matter of principle.
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While these may at times be divergent Views, it is extremely important at this

stage that the two divisions reach a joint decision on'the proposed settlement, for the

action taken will have far-reaching effects upon the acquisition program both in the

immediate area and in the State as a whole.

Preparation of Condemnation Pleadings

Generally speaking, the attorney preparing a condemnation proceeding IS not tn­

timately familiar with the details of the description required for the iand to be taken

and with the nature of the improvements. The right-of-way staff is therefore under

obligation to supply the attorney with accurate information to file the requisite con­

demnation proceedings, including (a) proper plans,' (b) proper description of the

tracts iO\'0Ive9, (c) the names and interests of all owners, (d) the residence of all

owners, (e) the possibility of unknown ownerships, and (f) other pertinent title in­

formation. In the same a~ea, under the gerieral practice obtaining throughout the various

States, the attorney is quite often not in a position to determine' in advance of the da}'

of trial whether all the defendants have been served with such process as is necessary

. to give the court jurisdiction over their persons and the land involved. The right-of-

way division should therefore, where appropriate, ascertain the extent of service of

summons or be in a position to advise the attorney what service is required to get such'

jurisdiction, so that the latter may make a proper check.

Pre-trial Preparation.

Should ultimate recourse to administrative hearing or jury trial become necessary,

it is the usual practice to hold a pre-trial conference of the various witnesses and experts

who are expected to testify on behalf of the condemner. In' many respects this con­

ference serves not only to familiarize the attorney with the particulars of the property

to be condemned, but also to coordinate the testimony to be presented and develop a

trial strategy.

Central to this review of data and the planning of trial strategy is the right-of-way

staff. This is not to imply that the right-of-way personnel are to arrogate the functions

of the attorney, for the responsibility for the conduct of a hearing or a subsequent trial

is entirely within the control of the trial attorney. However, the right-of-way staff is

intimately familiar with the property to be acquired, and with the appraisal testimony

to be presented by the State and the probable testimony to be presented by the owner,

and can offer extremely helpful guides for the development of both the direct and cross­

examinations. Additionally, the right-of-way personnel ·have firsthand knowledge of

local conditions, the personality characteristics of the owner and his neighbors, and

other particular but possibly unrelated information that can assist in the determination

of trial attack and defense.
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This conference, with its detailed analysis of the appraisal data to be presented,

will often reveal to the attorney that facts or law, having a bearing on the market value

of the property were not known to a State's appraiser or fully considered by him, In his

approach to a problem, an attorney may be motivated by different considerations and in­

fluences; he may draw different conclusions from the same market or other factual data;

there may be questions as to proper application of the law to specific facts and as to

the effectiveness of available evidence.

The appraisers may not have had the benefit of legal advice as to the measure

of compensability of certain elements of value or damages, the offsetting of benefits,

the identification of fixtures, the determination of what constitutes the remaining prop­

erty 'for assessment of damages, or any number of other pertinent legal considerations.

There may. be questions as to the adequacy or admissibility of evidence necessary to

prove facts in issue; there may be serious doubt as to the highest and best use of the

property, or other extremely complex severance damage or other valuation problems

that necessarily produce uncertain conclusions as to value, especially in the minds of a

jury; there may be uncertainty of State law as to the measure of compensability of par-

. ticular elements of value or damage; and a showing that the case under consideration

is not a good one or that the circumstances are not ripe for a test of the legal questions.

Counsel may be impressed by awards of commissioners where the amount of such award

is admissible in evidence and is usually given substantial weight as evidence of market

. value; he may be impressed by recent court or jury awards for similar property in the

area that tend to establish value.

In instances such as these, the conference provides a good informal medium for

the right-of-way personnel and counsel to review all factors, and if appropriate, recom­

mend a reconsideration of the opinion of value in light of the new information de­

veloped. While there may occasionally be differences between counsel and the right-of­

way personnel, discussions and exchange of views should ordinarily resolve them.

Cond~mnation Trial

By way of significance, the condemnation trial represents the culmination of the

total acquisition process with its accompanying relationship between the legal and

right-of-way divisions. While the trial attorney is by definition totally responsible

foi: the actual conduct of the trial itself, many of the preparatory and mechanical phases

are by practice assigned to the right-of-way personnel. Thus, the right-of-way staff

usually produces all exhibits to be used, including primarily a large scale plat of the

property to aid the parties in understanding the testimony at trial. This map should be

drawn to scale, delineating the area to be taken, and should include the location and

nature of all improvements, and the location of any contiguous improvements or l~nd

that may have any influence on the issues in the case. It should show any pertinent
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cuts and fills in those cases where the grade of the highway is to vary substantially from

natural grade.

The right-of-way staff is usually delegated the responsibility of making certain that

there are available good, clear photographs of the property involved. Wherever pos-

. sible, there should be pictur~ of the property before and after construction of the

project, and these photographs should be enlarged to sufficient size so that the jury can

see the details dearly during the trial while the photos are being used to elicit testimony

from the witnesses.

As a matter of practice, some attorneys will rely upon the right-of-way staff to

hold final conferences to make certain that the expert appraisal witnesses have been

well prepared to present their testimony at trial. This duty would involve not only a
\

thorough re-analysis and inte~rogation on the particulars of the property fo be acquired,

but as importantly, a demonstrated familiarity with the neighborhood data pertinent

to the subject property. In addition, the right-of-way personnel would verify that the

witnesess were completely familiar with all details of any comparable properties that

would be' introduced into evidence. In this context, it would be advisable for all wit­

nesses to be taken to the site of the proposed taking immediately prior to the trial, so

that all parties would be completely aware of last minute changes effected on the subject

property. This visit acts not only to limit surprise testimony to be introduced at the trial,

but also is a very valuable refresher for the witnesses.

During the actual trial, the right-of-way staff can perform a very valuable function

by providing the trial attorney with leads and questions to be developed. durin¥ the

direct .and cross examinations. Many times the right-of-way staff, because of its long

experience with the property and with the general neighborhood, will possess informa­

tion or particular facts unknown to the attorney, and if this data is brou~ht to the atten­

tion of counsel, it may be effectively used in examination.

Part of the responsibility of the right-of-way staff in a trial may require that a

complete running record be kept of the major points of the testimony presented by the

respective witnesses. It is normally impossible to secure a current record of the official

transcript, and where a trial lasts several days, the informal record maintained by the

right-of-way staff can provide valuable assistance to the attorney in preparing subsequent

examinations or in preparing his final arguments to the jury. Additionally, this record

will be helpful to the right-of-way and legal divisions in preparing further condemna­

tion cases in the same area, and in preparing to refute the testimony of certain witnesses

that may be expected to testify at these subsequent trials,

On occasion, testimony of a highly surprising nature may be introduced at a trial

and, without substantive rebuttal, could have a potentially dangerous effect upon the

ultimate verdict rendered. In situations such as these, with no time available for valida·

tion and examination of the testimony through normal sources, the trial attorney will
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, request the right-of-way staff to investigate the fact of the testimony, and if substantial

variances are uncovered, will use the right-of-way staff or ~ome other expert witnesses

to offer rebuttal testimony. In this same general context, counsel may determine during

the course of a trial that testimony by other experts, such as planning and zoning ofh­

cials, specialized engineering personnel, or other similar experts, may be necessary to

refute data offered by the property owner. Normally, the right-of-way staff will be

assigned the task of selecting and contacting the respective individuals, outlining the

. scope of the requested testimony, and arranging for their appearance with any records or

corroborative evidence.

Post Trial Procedures

Subsequent to the condemnation trial, the only substantive decision is the con­

sideration of an appeal to a higher jurisdiction; and since this decision is made 'solely

on the basis of a question of law, the legal division is the sole judge of this question.

However, there will be instances where close liaison is necessary between the respective

staffs to secure the prompt clearance of the right-of-way area acquired. Matters such

as the expediting of payments for awards over and above court deposits may be proce­

durally necessary before possession can be obtained of the property acquired in litigation.

Usually, the right-of-way division is responsible for processing such payments and

accelerating this deposit with the appropriate person or officials, while the .legal divi­

sion will be responsible for preparing any subsequent papers or petitions for possession.

Occasionally, even with a completed condemnation case, necessity ~il1 arise for a formal

eviction notice to be filed. against certain procrastinating owners before pos~ession can

be obtained. The right-of-way field staff can often eliminate the necessity of filing

such formal notices by personally contacting the owner and/or his attorney, and in­

formally arranging for the prompt vacation of the premises.

CONCLUSION

Liaison and coordination are not abstract principles existing 10 a vacuum, but are

present to a greater or lesser degree in the every day operations of a highway depart­

ment. General public policy as represented by a modern highway system will act as the

rationale for a realistic teamwork approach to the problems and areas of mutual concern

among the component parts of the overall highway structure, and the ultimate public

good will be conscientiously served by an awareness, acceptance, and improvement of

the cooperative effort needed to achieve this goal.
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CHAPTER 40

Regulations Relative to Federal-aid Reimbursement*

Under Federal law and regulations, Federal funds may participate in right-of-way

and property damage costs incurred by the States for highway projects financed in whole

or in part with Federal funds, provided such costs are incurred subsequent to the date of

authorization to proceed with the right-of-way portion of the project which has been

approved by the Bureau of Public Roads under established program procedures. Provided,
further that such costs are incurred and paid pursuant to and in conformity with State

law and are of a nature that are normally reimbursable in eminent domain proceedings.

This latter requirement is necessary in order to insure uniformity of reimbursement to

the various States and to assure that payments are not made for items which are not

properly a part of the cost of right-of-way for a highway project. Before one can ftilly

understand and appreciate the Bureau's present policies and procedures it is necessary

to go back and take a look at the relationship which exists or should exist between the

Bureau and the State highway departments.

On January 21, 1915, the Bourne Report made to the 63d Congress stated in part:

To make State highway commissions or State highway engineers sub­
servient to a Federal bureau would be disastrous. It would stifle initiative,
discourage original research, and cause all State highway officials to await the
action of the Federal authority. The better plan would be to place responsibility
upon the State authorities, thus encouraging them to proceed along original
lines in accordance with the best interests of their own localities, with the
result that all the States would secure the benefit of the experience of that
State which proved to be most successful. Instead of establishing one Federal
bureau with all others subservient to it, we should encourage the highway
commissions of each State to surpass, if possible, the Federal bureau itself in
the efficiency of its work and the excellence of its accomplishments, The
desideratum is cooperation between the highway officials of the several States,
and of the Federal Government and not subserviency of one to the other.

In line with this philosophy the Federal-Aid Road Act was approved on July 11,

1916. Although Federal-aid legislation was first enacted in 1916 it was not until 1921

that much of the Federal-aid procedure was formalized. Twenty-seven years after

the passage of the Federal-aid Road Act, Congress recognized that right-of-way cost

,. • Part of this chapter is based on a p:tper presented by S. Z, Phillips. (then1Chief, Policy and
Procedures Branch. Right.of-Way Division, Bureau of Public Roads, at the Re.':ion One Right-of­
Way Conference held at Albany, New York, January 20, 1960; and partially on pertinent sections
of PPM 21-4.1.
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should be considered a participating item and the cOSt therefor was made eligible by

broadening the definition of the term "construction" to include the COSt of rights­

of-way as expressed in the Amendment of July 13, 1943.

The Federal Highway Act of 1921 Title 23 U.S.c., provides, among other things,
that:

The term 'State Highway Department' includes any State department,
commission, board, or official having adequate powers and suitably equipped
and organized to discharge to the satisfaction of the Secretary of Agriculture
(now Commerce) the duties herein required.

If, therefore, a State is deficient in its organization and procedures concerning the

acquisition of rights-of-way it cannot be said that it is "suitably equipped and

organized" to discharge the duties required of it by the Secretary. This Act further

provides that the construction (including the COStS of rights-of-way under the Amend­

ment of July 13, 1943) and reconstruction work and labor in each State shall be done

in accordance with its laws and under the direct supervision of the State highway

department, subject to the inspection and approval of the Secretary of Commerce and

in accordance with rules and regulations pursuant to the Act.

The Federal Government first gave recognition to right-of-way as a full partner

of construction in the Defense Highway Act of 1941 which permits Federal pay­

ment in whole or in part for rights.of-way required for projects certified as important

to the national defense. First, by the Act of July. 13, 1943, and again by the Federal­

Aid Highway Act of 1944, the term "construction" was redefined to include COStS

of rights-of-way. At that time Federal participation was limited to 1/3. It was not

until the passage of the Federal-Aid Highway Act of 1950 that the Federal share

was increased to 50 percent-the amount now permitted on r~gular Federal-aid projects,

commonly referred to as ABC projects. The Federal-Aid Highway Act' of 1954

increased Federal participation to 60 percent on projects located on the Interstate System

and the 1956 Act raised this ratio to 90 percent.

Upon passage of the 1956 Act it became evident that all States would have to ask

for Federal participation in right-of-way on the Interstate System. In order to provide

for early acquisition of adequate rights-of-way for this Interstate System, it was essential

that the right-of-way organizations and procedures, of both the Bureau and the

States, be strengthened. Since few States had requested' right-oE-way participation in

the past, it had not been necessary to have as complete liaison between the Bureau

and the States concerning right-of-way matters as would now be required.

The Bureau appointed appraisers and right-of-way engineers in its field offices to

provide close and continuing contact between State and Bureau right-oE-way personnel,

so that many right-of-way problems could be solved adminiStratively and documented

in such a way that the fiscal officer would have the entire picture of each transaction
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before him when final vouchers are audited. It iras hoped that this procedure would

eliminate many petty annoyances heretofore encountered by the States at the final

voucher stage.

It was mentioned earlier that the Federal Highway Act of November 9, 1921,

provides that the State highway departments be suitably equipped and organized to

discharge their duties. In order that the Administrator may have firsthand information

as to the organization, policies, practices and procedures of the various State right-of-way

offices, PPM 21-4.1 requires' each State to submit, under the signature of the chief

officer of the State highway department, information as to the regulations, procedures,

and manner in which right-of-way matters are handled by each State. This requirement

is not an innovation insofar as rights-of-way are concerned but follows the precedent

set in the early 1920's when States were required to submit a ~tatement of their

engineering organization, policies and procedures.

Before Federal funds can participate in expenditures made, there must have been

an authorization by the Bureau to the State to proceed with right-of-Volay acquisition.

There must be established some date on and after which Federal funds can participate

in costs incurred, and the date of authorization has been established as that date. Any

costs incurred after the date of authorization if otherwise eligible are reimbursable with

Federal funds. The controlling phrase is "any costs incurred after the date of 'authoriza­

tion," and not "any acquisition made after the date of authorization," for there is a

difference between the two terms. This obligation may be incurred by a number of

different means, for instance, by the actual acquisition as referred to or by entering upon

the property and constructing the highway thereon or by filing a condemnation

proceeding which obligates the State to pay for the property. There' are probably other

ways in which a State may become obligated to pay the property owner for the

right-of-way and it is for individual determination in each State as to when the right.

of·way costs are actually incurred.

Ne'xt, the Bureau requires that the State furnish the Bureau with a plan show­

ing a right-of-way to be acquired. At the outset this plan need not be in detail but

, . as a project progresses it is necessary that the plan also progress and at the time

that reimbursement is requested an accurate picture of the right-of-way required must

be shown on this right-of-way plat.1

After the right-of-way to be acquired has been determined and the necessary plans

and descriptions have been prepared, the next requirement of the Bureau is that an

appraisal or appraisals be prepared for each individual tract of property. These ap­

praisals should be prepared prior to the sta.rt of ~egotiations or prior to the filing of

condemnation proceedings to acquire the right-of.1way. In those States where blanket

1. The Bureau has issued a description of these general plan requirements. See paragraph 4 of
PPM 40-3.1.
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condemnation is filed covering all the tracts on a particular project the appraisals should

be made prior to actually proceeding with trial of the case. These appraisals should

be made at a time when they will be of service in reaching a settlement either by

negotiation or by condemnation and should not be made to support an action already

taken. The number of appraisals to be secured is dependent upon the State re9uirements

and also upon the requirements of the Bureau of Public Roads. The Bureau has

determined that it would not insist on more than one appraisal where the value of

the property to be acquired is less than $25,000. The Burea\} has not required that

these appraisals be made by a State employee but they may be made by either such

an employee or by an outside appraiser employed by the State highway department.

The Bureau does require that these appraisals be independent judgments as to value

of the property and that the various appraisers did not prepare them in collaboration

with each other. A further requirement is that these appraisals be adequately

supported. 2

After the appraisals have been received, it. is felt that a responsible individual

in the State right-of-way division should review these appraisals and reach a determina­

tion as to the fair market value of the property which amount should govern negotia·

tions. The Bureau has designated such a person as the reviewing appraiser and feels

that he should have the authority delegated to him by the State right-of-way division to

make such determination and to authorize any changes in that figure if they become

necessary. It is felt that the reviewing appraiser, after reviewing the various appraisals

submitted to him, should be in the best position to determine the fair market value of the

property. If he is in possession of information which indicates that the fair market

value of the property is in excess of the amount determined by the appraisers then

he must place in the file a record of the reasons why he has made a determination in

excess of the appraisals. In a like manner the file should be documented by the

administrative officer when a settlement is made which is substantially in excess of the

determination made by the reviewing appraiser.

After a determination has been made by the reviewing appraiser the next step is

for the State to enter into negotiations with the property owner. The Bureau feels

that, in order to prevent collaboration and conflict of interests, these negotiations should

be conducted by someone other than the person who made the appraisal of the

property. If an appraiser knows that he is to negotiate for a piece of property he

might be inclined to place his appraisal higher in order to make the negotiations easier.

When a settlement has been reached with the property owner, it is felt that good

business judgment dictates that all of the agreement should be reduced to writing and

signed by the parties involved. This writing may take various forms such as an exchange

2. In this connection see PPM 21-4.1, which is attached hereto. Attachment 1, December 30, 1%0,
"Guidelines for the Preparation of an Appraisal for Right-of-Way Purposes."
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of correspondence, or a formal contract, or it may be incorporated in the transfer instru­

ment, but somewhere along the line there should be a written record of the full agreement

with the property owner so that no dispute may arise in the future. If the State is to

do any construction work for the property owner in mitigation of damages this should

definitely be placed in the agreement so that it will be reflected in the record and will

indicate that this is part of the compensation paid to the property owner.

After the agreement with the property owner has been consurrunated and the

property owner has been paid for the property, the State is then in a position to

request Federal reimbursement for the Federal pro rata of the cost of the right-of-way.

If the record has been properly documented as the various steps have taken place it

should not be difficult to secure approval of the auditors for reimbursement of the

amount claimed. When the voucher is submitted for reimbursement, it is necessary

that the State have sufficient data in its files to satisfy the auditors'that the payment

made is proper. It should be noted at this point that the Public Roads division

appraiser does not have the final say as to the amount which shall be reimbursed to the

State. This is for determination at the audit stage, but if the Bureau appraiser has

been checking properly on the State's procedures, he will know that the record' is

adequately supported and that the auditors will have no question when they check

at the progress voucher or final voucher stage,

Briefly these are some of the requirements of the Bureau of Public Roads for

Federal participation in right·of.way costs, In more particular terms, the following

points and statements relating. to the previously discussed matters are quoted and

paraphrased from the Bureau's PPM 21-4.1, which is the basic document establishing

the ground rules Eor the Bureau·State right.oE-way relationship and the reimbursement

for State right-of-way expenditures, where applicable. These requirements are not the

full text or range of this PPM and do not include most of the administrative and

procedural matters contained therein, but are furnished to give a synopsis of the more

important and particular requirements that should be known to the operating right-of-way

agent. \

Authorization and General Reimbursement

The authorization by the division engineer to proceed with acquIsitIOn of rights.

of·way shall constitute approval of the necessity for the right-of-way to be acquired and'

the general eligibility for Federal participation in the cost of right-of-way items.

Any expenditure of a type normal to the operation of the State highway depart­

ment, and incident to' the acquisition of rights-of-way, either by negotiation or con·

demnation, such as those made for surveys, plats, appraisals, abstracts of title, title

certificates, title insurance, closink and escrow services, court costs and disbursements,

witness fees, recording fees, advertising, economic studies, salaries, fees, and travel
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expenses of field representatives of the State, county, or city while engaged in right­

of-way acquisition work, and of attorneys engaged in the preparation or trial of

condemnation cases, are eligible for Federal participation if properly supported and

shown as incidental expenses on the certificate submitted with the voucher and charge­

able to highway funds. The administrative and headquarters expenses of the right-of­

way offices or of field offices are not eligible for Federal participation.

Tirle Services

A State highway department may employ individuals and firms for abstract or

title services, and closing and escrow services if its own organization is inadequate in

that respect. The necessity for the procurement of these services must be indicated in

the organization, policy and procedures submitted to Public Roads.

Appraisal Requirements

Before negotiation or hearing in condemnation, the State highway department shall

secure at least one apprai~al of each parcel to be acquired or damaged and at least two

appraisals of all parcels for which the first appraisal of right-of-way to be taken

is in 'excess of $25,000, except where the State has submitted a different plan or

operation and it has been reviewed and found acceptable. Additional appraisals may

be required by the division engineer in any case where he deems such action necessary.

Appraisals shall be independently prepared by qualified State employees or qualified fee

appraisers. Appraisal reports shall be written and fully documented and include photo­

graphs of all principal .above-ground improvements or unusual features affecting the

value of the property to be taken or the amount of damages. Each such photograph

should carry either on itself or by reference to State records unalterable identification

showing such information as the date, by whom and position from which taken, owner

of the property, street or lot number, and any other information which would establish

the parcel or parcels of rights-of-way involved and the authenticity of the photograph.

Appraisals shall be dated and signed by the appraiser and shall be in permanent form.

Appraisals shall include a tabulation of all sales of the subject property for the five

years immediately preceding the date of the appraisal, showing the parties to the

transaction, date of purchase, and wherever possible to obtain, the verified purchase

price. This five-year record may be prepared by others and incorporated by the

appraiser in his appraisal report by reference. Similar information for sales between

the date of the appraisal and the acquisition date shall be ascertained by the State and

made a matter of record.

The individual appraisal format is dependent upon the property to be acquired and

is a State responsibility. Attachment 1 to PPM 21-4.1 sets forth guidelines to enumerate

the appraisal elements generally considered essential to an adequately sppported opinion

of value.
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Appraisal Review

Within each State highway department, one or more individuals, hereinafter

referred to as reviewing appraisers, are authorized to determine the fair market value

of real property, which amount is to govern negotiations and settlements. In making

such a determination, the reviewing appraiser may consider all competent information

of value that is available, including appraisals secured by the State highway department

and the property owner, recent awards by condemnation juries for similar property in

"the same area, and any other pertinent value information that is relevant in his

determination, The reviewing appraiser, on the basis of additional value information

available to him, may adjust the determination as to the fair market value at any

time prior to settlement.

If the reviewing appraiser finds that one of the State's appraisals, contains adequate

presentation of bases of the appraisal and is a competent and reasonable measure of

fair market value, he should so indicate by placing his signature and date of determina­

tion on such appraisal or on an attachment thereto. 'In this case the documented

appraisal will be accepted as justification for payment of the Federal share of the

settlement which does not differ substantially from the value set forth in such apprai·sa1.

If the reviewing appraiser determines that the fair market value differs substantially

from any of the State's appraisals, he should include in the State's files a signed state­

ment setting forth his determination of fair market value and an explanation of the

'bases therefor. This supported and documented statement will be accepted as justification

for payment of the Federal share of the settlement which does not differ substantially

from the value set forth in such statement.

N€gotiations

Federal participation will not be allowed in the cost of any parcel of land where

the negotiations were carried on by the same person who made the appraisal. Negotia­

tions shall be conducted by qualified staff employees of the State and its political sub­

divisions, or by qualified fee negotiators. The negotiator shall maintain adequate records

of his negotiations indicating over his signature the amount of each settlement. When

right-of-way is acquired by negotiation, the complete agreement between the highway

department and the property owner shall be embodied in written instruments

appropriately executed.

The employment of private individuals or firms to negotiate for the acquISItIOn

of right-of-way for Federal-ai4 projects must be approved in advance by the division

engineer of Public Roads. Such approval shall be granted on a project by project basis

and only in those instances where it is clearly shown that such procedure is in the

public interest, that individuals or firms to be employed are qualified to perform the
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services, and (1) the acqulClng agency does not maintain an organization adequate

for acquiring such right-of-way as a part of its normal operating staff, (2) that the

amount of the fec is not determined on a percentage basis, and (3) that the fee is

just and reasonable.

Administrative Settlements

Prior to filing of condemnation proceedings, the chief administrative officer or

other official, of the highway department having final authority over right-of-way

matters may review the parcel file, giving full consideration to all pertinent informa­

tion, including the appraiser's opinion of value, the determination of the State's

reviewing appraiser, the amount of the State's probable testimony should the case be

condemned, and make a determination'therefrom as to whether a settlement should be

attempted at an amount other than that previously offered the property owner. Where

a settlement is made on the basis of an administrative determination and such

settlement is substantially in excess of the State reviewing appraiser's determination

of value, the parcel file shall contain a statement signed by the chief administrative

officer or other official of the highway department having final authority over right­

of-way matters, in which he sets forth the reasons for such settlement.

Condemnation Procedures

Payment may be made on progress vouchers of the Federal share of deposits placed

by the State in court in connection with condemnation proceedings to the extent that

such deposits are in amounts determined as fair market value by the State's reviewing

appraiser, or are established by court order or other means required under State law

as a condition of the State's obtaining possession of the right-of-way. The Federal

share of the total amount of court deposits, plus the Federal share of any other

payments made for expenses incurred on a particular project, cannot exceed the

Federal funds included or proposed to be included in the project agreement.

Federal funds will ordinarily participate in the full pro rata share of an award

rendered (a) after a contested trial on the merits, or (b) in an amount agreed to by

the parties where .the court has heard evidence and made an independent judicial

determination of the amount of just compensation in accordance with the requirement:;

of State law. However, where there is a substantial variance between an award and the

State reviewing appraiser's determination of value, Federal funds will participate onl}'

to the extent that the State's action is properly documented and supported in the

highway department's files.

Federal funds may participate 10 the cost of guardianship fees paid by tile State

in clearing title to right-of-way takings, provided t~e State makes a showing of legal

authority for such payment under local law, Federal funds will participate, if properly
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supported on the certificate submitted with the'· voucher, in the usual costs and

disbursements chargeable to a condemning authority under State law as part of a

valid cost bill approved by a court in a condemnation proceeding, However, Federal

participation will not be permitted in the cost of landowners' (1) attorney fees, (2)

appraiser fees, (3) expert witness fees, or (4) similar costs to a· landowner based

on value of the services rendered to him which are paid by the State in connection

with acquisition of rights-of-way, regardless of whether such costs are included in c~urt

judgments or court costs in litigated condemnation cases,

Where it is apparent that in determining the amount of an award, the court

included elements of damages, or costs which are compensable under State law

but not eligible for Federal participation, Federal funds will ordinarily participate

in the award reduced by the value of the ineligible elements as determined by the State's

reviewing appraiser.

Where a court award is substantially in excess of the State reviewing appraiser's

determination of fair market value the parcel file shall include:

(a) A signed statement by legal counsel for the State concerning the trial of the

case and including, but not necessarily limited to: (1) an explan~tion of any substantial

variance between the State reviewing appraiser's determination; ~fi value and the

amount of the State's high testimony at trial, or the amount. stipulated to ~y the
. , , ~ .. .

parties and submitted to the court for its judicial determination of compensation; (2)

a' brief factual account of the trial, including the range of testi~~~y by e~ch party.. . . ~ . - .

and the major issues developed; (3) comments on availability of material legal errors or

other bases of appeal: (4) explanation of action regarding motions for remittitur or

new trial or the taking of appeal; and

(b) Where applicable, a ~tatement by the State's reviewing appraiser as to his

determination of value of ineligible elements; and

(c) A statement signed by the chief administrative officer or other official of

the hig~way department having final authority over right-of-way matters in which he

approves or concurs in: (1) the amount of the State's high testimony at the trial or the

amount stipulated by the parties and submitted to the court for its independent de­

termination of compensation; and (2) the action of counsel for the State in not

moving for a new trial or remittitur or in not prosecuting an appeal where counsel

concedes such to be legally feasible,

Specific Reimbursement Provisions

Where a highway is legally declared to be a controlled or limited access highway,

.... Federal participation in the cost of acquiring existing access rights, whether or not other

property is acquireq, ,is permissible if otherwise eligible, Where right-of-way is
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acquired for a controlled access highway on new location, Federal participation will not

be pennitted in payments made to the owners of abutting properties for access rights

to the controlled access highway. If an existing highway is on any Federal-aid system

and it is determined to control the access thereon, Federal funds could participate in the

cost of controlling such access even though no further construction is contemplated.

Payments· made for personal property or the cost, of moving personal property,

tenant relocation, loss of business, diversion of traffic, and other items of damage or

value, not generally compensable in eminent domain, are not considered eligible for

Federal participation.

Federal participation will not be pennitted in the payment of taxes. However, the

State may pay taxes or assessments for the property owner in disbursing the con­

sideration to be paid the property ow~er for the right-of-way acquired.

The cost of acquiring lands or interest in lands outside the normal right-of-way

for obtaining road building material is not eligible for Federal participation as a right.

of-way item. The cost of acquiring lands or interests in lands outside the nonnal

right-of-way for temporary use during clearing of the right-of"way or construction is

eligible for Federal participation as .either a right-of.way or construction item, in ac·

cordance with State practices, subject to appropriate program approval and authorization

to proceed.

When right-of-way is acquired for a Federal-aid project, Federal funds shall

not participate in the cost of acquiring any subsurface mineral rights, other than as

may be required for the preservation of the constructed highway itself, if their

acquisition will increase the cost of the right.of-way, unless the State demonstrates to

the satisfaction of the division engineer that acquisition of such subsurface interests

is reasonably necessary to the protection and support of the highway to be constructed

on the right-of-way.

Where the whole of a property is acquired and only a portion thereof is needed

for right-of-way, Federal participation will be limi~ed to the fair market value of the

portion used for highway purposes plus severance damages to the remainder supported

by before-and-after appraisals. Where lands in excess of those needed for the right-of.

way have been acquired, and the acquiring agency uses such excess lands in payment,

or part payment, for other lands needed for the right-of-way, Federal participation will

be limited to the actual cost of the excess lands to the State, plus any cash expenditure

to the owner of the area to be acquired, or the fair market value of the area to be

acquired, whichever is less. In cases where the retention of a remnant is justified, the

State so desires; and the division engineer approves, such remnant may be included as

part of the finally accepted highway and shown on the right·of-way plans.

Where it is necessary to ~djust improvements and to construct betterments or

additions to private property as part of the consideration for the right-of-way acquired.
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the cost of such work is to be supported to the same c:xtent as any other right-of-way

item and is eligible for Federal participation. Where, as assurance to the property owner,

certain construction features are recited in the right-of-way agreement, reimbursement

to the State for the cost of such features will not be made until the work has been

completed.

The amounts required to be paid for lands in public ownership shall be justified

in the same manner and to the same extent as though the acquisition involved a private

owner.

When public housing units are taken for highway purposes the Federal share of

reimbursement must be based on not more than the fair market value at the time of the

taking for highway purposes.

When real property is acquired by a State or by a public utility or railroad to

replace real property transferred 'by a public utility or railroad to the State for highway

purposes, the cost of such real property will be considered as the cost of the right-of­

way for the highway project. The transaction and the cost shall be properly supported.

Where, under State law, benefits may be offset against compensation to be paid,

consideration shall be given thereto in determining the amount the property owner 'is

entitled to receive as a result of the taking of his property.

Future Use, Property Management and Disposal

Project agreements covering the acquisition of rights-of-way shall contain a clause

providing for the refund of any payments made by the Federal Government in the event

that actual construction of a road on such rights-of-way is n~t undertaken by the close

of the seventh fiscal year following the fiscal year in which the agreement is executed.

Where a State, before expiration of the 7-year period, h'lS awarded a contract for

construction of a section of highway, upon a re~onable portion of the right-of-way

covered by the Right-of-Way Project Agreement, and has proceeded with sufficient

actual work to give visual evidence thereof at the construction site, which is in

contemplation of and evidences the State's good faith, intention and plan to proceed

without delay in an orderly manner to complete construction of the highway upon

the entire length of right-of-way covered by the Right-of-Way Project Agreement,

such action will be considered as complying with the statutory requirement.

When right-of-way acquired includes areas for future construction, the State should

,determine a definite and prescribed right-of-way limit, within the overall right-of-way

acquired, needed for the immediate construction, and such area shall be cleared of

encroachments. This li~it shall be shown on the right-of-way and construction plans,

Within the areas or strip between this definitely prescribed right-of-way line and the

overall right-of-way line (area acquired for future construction), the State may,
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subject to the approval by the division engineer of the general use plans therefor, lease,

rent, or permit the use of such area or strip with the provision that upon notice that

it is needed for highway purposes, the use or occupancy thereof would cease and it

would be immediately vacated so that the highway authority could enter thereon. Any

such agreement shall provide for complete and prompt vacation of the right-of-way

occupied when notice by the State is given that it is required for highway purposes, and

shall also provide that no improvements are to be made upon the property during

the period of occupancy. On the Interstate System, no direct access is to be permitted

from the area or strip of right-of-way leased, rented, or permitted to be used as

provided in this paragraph to the portion of the right-of-way used for highway

purposes. No additional amount will be paid to the owner at the time the property

IS to be Yacated unless such amount is specially set out in the acquisition agreement.

Where improvements are acquired with no rights resen·ed to the prior owner, the

cost of safety and protective. measures is eligible for F.ederal participation as either a

right-of-way or construction item in accordance with State practices.

Where resale or salvage of improvements acquired as part of the right-of-way is

feasible, it is expected that the acquiring agency will dispose of such improvements

in the manner which will result in the greatest net credit to the project. The cost of

adjustment or re-establishment of improvements may properly be considered eligible for

Federal participation, provided such adjustment or fe-establishment results in an

appropriate reduction in the amount which it would have been necessary to have paid the

property owner if such adjustment or re-establishment had not been carried out.

Justification for such action must be documented by the State.

Where' it is determined that improvements acquired as part of the right-of-way

should be removed under a dearing contract, such clearing may be handled as a right-of­

way or construction item in accordance with State practices, subject to appropriate pro­

gram approval and authorization to proceed. When handled as a right-of-way item, the

agency in charge thereof shall have evidence ~f record. that competition was secured

in all cases where practicable. Such contracts are subject to review by the division engi­

neer, but prior approval thereof is not required. When the clearing of the right-of-way

is performed as a construction item, the usual requirements for a construction contract

shall apply.

Each State shall maintain adequate property records including an inventory of im­

provements of salvable value acquired as part of the right-of-way and appropriate records

of rentals and. recovery from sale or salvage of such improvements. The State highway

department may. employ a property management firm or real estate agency for the

collection of rentals or management of acquired property if its own staff is inadeqUJ.te

for such servicesi The applicable contract shall be submitted to the division engineer

for approval.
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Miscellaneous Procedural Requirements

A right-of-way representative from the State and from Public Roads should make

inspections in company with the location and design engineers at both the preliminary

and final stages of location of the highway.

In limited instances, particularly in cases involving large amounts of money, or

complex valuation, or legal consideration, the State may request Public Roads agreement

with proposed actions. In any case submitted for advance approval, the highway de­

partment files will be documented in accordance with the provisions of this memorandum;

the State will provide sufficient time for adequate consideration of the question and

will take necessary action to protect its rights in the interim period. If the division engi­

neer finds that the action proposed by the State is satisfacory, he will advise the State

in writing of his concurrence.

Federal funds will not participate in the cost of any real property' unless Public

Roads representatives have been afforded an opportunity to examine such property before

the removal or alteration of improvements located thereon and before the commence­

ment of highway construction upon any part of such property. The State shall give

written notice to Public :Roads of proposed changes to be made to the property, and:

anticipated date of commencement thereof in sufficient time for such examination to be

accomplished. This notice may be given on a project basis.

All plats, appraisals, options, purchase agreements, title evidence, negotiation

records, deeds and other data and documents relative to the acquisition of the rights·of­

way shall be available for inspection by authorized representatives of the Bureau of

Pu.blic Roads. If the division engineer determines that the amount claimed for any

parcel is not adequately supported, he may approve Federal participation in the amount

he determines is adequately supported.

All title transfer instruments. should be recorded in the land records of the ap­

propriate jurisdiction where possible. If not recordable they should be retained as a

part of the State's permanent records.

Rightcpf-way for all Federal-aid highways shall be unlimited in vertical dimension,

subject to the enjoyment by others of rights beneath the surface of the earth that will

not impair the highway or interfere with the free and safe flow of traffic thereon, and

except as shown in the approved cons~ruction plans or as may be approved by the Ad­

ministrator in particular instances.

When lands are acquired for right.of-way purposes, all private installations thereon,

except utility facilities the retention of which is clearly justified, shall be cleared there­

from prior to acceptance of the completed construction project, and any encroachments

on or private use of the right-of-way in the future shall be prevented, except such use

.c,r occupancy as may be approved by the Administrator under the Regulations fOf the

Admini!tration of Federal Aid for Highways.
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PPM 21-4.1, Attachment 1, page 1
December ;0, 1960

GUIDELINES FOR THE PREPARATION OF AN APPRAISAL
FOR RIGHT·OF.WAY PURPOSES

The following general guidelines are not for the purpose of presenting a specific pattern to
be followed in preparing an appraisal report, since the individual appraisal format is dependent on
the property to be acquired and is a State responsibility. They merely enumerate the general
appraisal elements considered essential to an adequately supported opinion of value.

Before an appraiser can prepare an acceptable report it is necessary for him to know just what
he is to appraise and the purposes of his appraisal. Much of the data' and information which he
needs to use in making his appraisal can more readily and properly be furnished by others.
For this reason, it is desirable that upon assignment of the appraisal, the State highway department
furnish the appraiser, among other things, the following information:

Owner's name and title held. Also other interests (if any). Encumbrances on property, such as
leaseholds, easements and restrictive covenants.

Rights to be acquired. Where it is desired that the appraiser determine an Il/I~r fJalu~ based on the
premise that certain adjustments of the improvements are to be made, he should be specifically
advised that the additional determination is to be made.

Right-of-way plans as required by paragraph 4h of PPM 40-;.1. In addition, it is desirable that
the apprauer be furnished a sketch of the entire property showing boundary dimensions, location
of improvements and other significant features of the property. He should be furnished information
as to pertinent cuts and fills in those cases where the grade of the highway is to vary substantially
from natural grade and information of other construction items that might have a bearing upon
his appraisal. For a partial taking the sketch should also show the area to be acquired, relation
of imprm'ements to the taking area, and area of each remainder. The value to be estimated
generally is "market value," and instructions should be given that the appraisal is to follow gen·
erally accepted principles and techniques in evaluation of real estate and in accordance with
existing State law.

A list of those damage items considered to be noncompensable and ~quest that the appraisal
reflect these rulings. The State highway department should obtain the advice of its legal representa·
tives.

Recognized rulings pertinent to benefits and a list of those...items which have been recognized as
value elements allowed in mitigation of the loss in value brought about by the taking. The State
highway department should obtain the advice of its legal representatives.

Advice that where numerous parcels are to be appraised in a project and they are generally compara­
ble, a consolidation of sales and other data would be acceptable, and that reference can be made
in the appraisal report to such data by numbers with an explanation of any variance with the
subject property.

Advice that it is not necessary to attach the appraisers' qualifications to each appraisal report, so
long as a copy of such qualifications has been furnished the State and is available in its files.

Having been furnished adequate instructions the appraiser then is in a position to make his
appraisal and prepare the appraisal ~port. It is not intended to prescribe any particular format
for an appraisal. However it should contain, among other malters, the following elements:

1. CAPTION

a. Project and parcel number.
b. O,,'ner's name.
c. Location of property.
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d. Total area in property, in acres or square feet.
e. Area to be acquired, in acres or square feet.

2. PURPOSE OF APPRAISAL

•. Statement of value to be estimated.

b. Type of title on which value is estimated, such as "fee simple," "lease fee and leasehold,"
"life and remainder interest," etc.

c. What is to be appraised, such as "entirety," "partial taking," "control of access," "loss of
an el5ement," etc.

~. NARRATIVE DESCRIPTION OF PROPERlY

Briefly state in simple terse wording: General location, total area, land usag,=. type of improve·
ments and any special features that add to or detract from the value of the propert}'.

In the event of a partial taking after describing the entirety, describe the remaining land and the
remaining improvements. ,

4. DELINEATION OF TInE (5 years)

Indicate whether the consideration has been verified. If no transfers within five years, mark
"None."•
From To Date Book Page Consideration

•

•

•

•

..

•

•
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5. METHODS OF APPRAISING

a. State highest and best use on which the appraisal is based. Where the present land usage,
as set forth in the narrative description of the property both before and after the taking, is
not the premise on which the estimate is based, it should be explained and supported.

b. State the approaches to value used, generally three. However, should less than three ap­
proaches be used simply explain' "not applicable," "insufficient data available to support
same." etc,

c. In those States which follow the b1ore-and-tr!ttr method of valuation, a be!ore-and.tr!ltr
appraisal should be used in all partial takings except where it is appa~ent there is no
damage to the remainder land or improvements. In such case a brief statement giving
reasons should suffice.

In using a before-and-after method the difference between the two estimates will ordinarily
develop the value of the land to be acquired, and the damage ·to the remainder property.
This difference should then be analyzed and tabulated showing the allocation of each
allowance.

d. Be!ore-and-tr!I" appraisals are subject to an important qualification, and that is that the
after valuation must eliminate any consideration of damages or benefits that are not allowable
under State law, even though they may, in fact, be reflected in the ultimate value of the
remaining property on the market. In any case of doubt, State legal counsel should be
consulted.

The after value estimates, both as to land and improvements, should be supported by one
or more of the following methods that are applicable:

Sales of comparable properties from which there have been takings for like usage.

Sales of properties comparable to the remainder.

Land economic studies of previously acquire.:! partial t~kings should be made and
the hard facts developed from such studies should be used as evidence in support
of estimates of damages and benefits to the remainder land.
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A reanalysis of the sales data used to support the before value estimate.

The economic loss or gain brought about by the change 1n bnd usage, changes In

units of production, costs of operation, changes in rentals, etc.

6. DOCUMENTATION

a. Calculalions. Show the calculations used in developing v:uious approaches to value.

b. M4rlut Data. List or make reference to a list of comparable sales data in support of the
value estimates, stating date of sales, names of parties to the sale, purchases, location,
total area and type of improvements, highest utility, consideration paid, degree of compar.
ability with the subject property being appraised, either percenlagewiu or in dollar amo"nls,
pl"s or min"s.

C. Photographs. Include a sufficient number, properly identified and taken at various angles
to show significant features of the property, ,especially the improvements.

d. Righl.o/, Way Maps. In addition to right·of-way plans it is desirable that there be provided
a sketch of the entire property showing boundary dimensions, location of improvements and
other significant features of the property, if not furnished by the State. For a partial taking
the sketch should also show the area to be acquired, relation of improvements to the
taking area, and area of each remainder.

7. CONCLUSION AND JUSTIFICATION

Give the conclusion and the justification therefor. Where two or more of the approaches
to value are used, the correlation of value should be justified.

8. CERTIFICATION BY APPRAISER

a. That he has personally inspected the property.,

b. That he has no present 'or contemplated interest in same.

c. That he has given consideration to the value of the land, and damages and benefits to the
remainder land, if any, to the extent benefits are allowed under State I.,,'.

d. That allowances noncompensable under State law have not been included JO the estimate.

e. That in his opinion the value of the taking as of is ~$-------
(valuation date)

(Signature)

(Date appraisal report submitted.)
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CHAPTER 41

Acquisition For Future Use

WILLIAM J. GROSS

Deputy Director, DiviJion of Right-of- Wa)'

Ohio Department of Highwa),s

GENERAL

Introduction

The acquisition of rights-of-way for future use has assumed an important role

in recent years in the right-of-way activities of the highway departments of a number

of States. As the many advantages of this type of aC9uisition become more generally

understood, it can be expected that early buying will become an integral part of the

right-of-way programs of all the States.

This chapter provides a general summary of the more significant aspects of this

relatively new technique. It sets forth those characteristics which distinguish the

advance acquisition of right-of-way, the objectives and advantages of this type of

acquisition, the special planning, financing, and operating procedures involved,- and

some of the supplemental methods, short of actual purchase, that have been found

useful in protecting areas needed for future right-of.way.

Need for Advance Acquisition

The spectacular acceleration in highway construction 10 recent years, combined

with the rapidly expanding right·of.way requirements demanded by the evolving design

criteria for new freeways and major arterial routes, has made the acquisition of right­

of-way for future use not only a desirable, but a necessary component of a properly

functioning and integrated highway program.

The transition from the recognition of the need for acquisition for future use,

as obvious as its advantages may appear to be, to an effective operating program of

buying is not without its problems. A brief outline of the traditional pattern of project
I

- development and the early attempts to acquire right-of-way in advance will point up

some of the problems requiring solution in one way or another.
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Traditional Pattern Of Project Development

Financing, legal, and engineering concepts 10 most State highway departments

combine to produce a pattern of project development in which the acquisition of rights­

of-way often takes place rather late in the plan preparation phase, usually during the

period immediately preceding the awud of a construction contract. Where financing

of highway improvements is from current highway funds, the programming of projects

is strongly oriented to the fiscal periods in which funds become available for use.

These fiscal periods normally do not exceed one biennium; and where engineering, right.

of.way, and construction money is programmed together for a project, the early

acquisition of right-of.way is seriously handicapped. The courts in determining the

necessity of a taking only recently have begun to deviate from a basis of "immediate

need," in which the time between condemnation and actual use was governing, to one

of "assured future need," in which emphasis is placed on the reasonable certainty of

ultimate need rather than' immediacy of construction.1 The engineering phase of project

development has been characterized by a design sequence in which construction limits

and right.of.way requirements are determined only after construction plans have

reached an advanced state of completion. Thus, for acquisition of rights·of-way for

future use to be implemented effectively, certain modifications may be required in

current concepts and procedures. These changes will be discussed in more detail later
in this chapter.

Early Actions to Protect Future Right-of-Way

Most new developments begin with an idea, usually expressed in terms of an

objective. Then, using existing tools, various methods of achieving the desired goal are

attempted, necessary adjustments are made, new tools are designed, and eventually a

workable system emerges. Perhaps the earliest efforts to preserve right.of.way for'

future use consisted of spot buying at obvio1,lsly critical locations. An example is the

purchase in the mid·1940's by Ohio of land on the north side of U.S. Route 40

required to complete an interchange which was partially constructed when U.S. Route 25

was improved from Dayton north to U.S. Route 40. Basically, this was a simple

extension of conventional acquisition. The normal acquisition tools were employed, and

the acquisition costs were financed from regularly budgeted highway funds. It did,

however, represent a recognition of the desirability of advance acquisition and an

attempt to do something about it. The shortage of regularly budgeted highway funds

limited the extent of spot buying, except in obviously critical locations where the

possibility of improvement of the land would entail greatly increased cost if acquisition

were delayed.

1. Highway Research Board Special Report 27, 19H, p. 23.
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Very early emphasis was placed on methods to protect future rights-of-way by

means of reservation agreements of various types. A number of States, including

California, Maryland, and Ohio, devoted considerable effort to this approach. The

method had the advantage of conserving current highway funds, ",hile insuring that

the land needed would be available later at unimproved prices. For example, in

1945 Ohio initiated a reservation program based on an agreement with the owner not to

construct within specified areas any buildings or structures that could not be removed

within ten days.2 During this phase other means of protecting future right-of-way

short of actual purchase were employed, such as the official map technique.S Also

explored extensively at this time was the possible use of police powers to assist in

accomplishing the desired protection of future right-of-way.· Common to these early

approaches was the effort to accomplish the desired objective with a minimum expendi.

ture of current highway funds. '\

A direct attack on the financing problem which was to have a significant influence

on future developments in this field was initiated in 1952. In that year California

established by legislation a $10 million revolving fund (increased the following year

to $30 million) to be expended specifically for the advance acquisition of properties for'

State highway purposes.s In the next few years several other States provided special

means of financing early right-of-way acquisition,' including New York, Ohio, New

Mexico, Washington, and Wisconsin.e

Even where fund availability presented no particular problem, there existed a

serious question in many jurisdictions as to the legal power to acquire for a projected

future use. Some significant pioneering steps were t~en in this area, both in the enact­

ment of special legislation (16 States) and in obtaining favorable judicial interpretation

of existing statutes (8 States) to permit acquisition for future highway u,se. 7

The widespread interest thus evidenced in finding ways and means of acquiring

. and protecting future right-of-way would probably not have continued through the

years if there were not some very important practical advantages inherent in a successful

advance acquisition program. These advantages are best summarized in a statement of

the objectives of advance acquisition.

Objectives of Acquisition for Future Use

At this point, it would be well to examine the conceived contribution of future

use acquisition to the right-of-way mission and the mission of the highway organiza-

•

•

2. Highway Research Board Bulletin 4, 1946, p. 10.
3. Highway Research Board' Bulletin 18, 1949. p. ~

tion-Califomia.
... Highway Research Board Bulletin 10, 1948, p. 1~

... ~. Highway Research Board Bulietin 101, 19~~, p. 9.
6. Highway Research Board Special Report 27, p. 41.
7. Highway Research Board Bulletin 20~. 19~8, p. 21.
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tion as a whole. Such a statement, expressed in terms of objectives, will furnish a

useful frame of reference for a more detailed discussion of the subject.'.

Protect desired location and alignment of future highways - Frequently, high­

way improvements must be accomplished by stage construction, building first those

usable sections most urgently needed, and deferring other segments to future years.

Continuing development and changing land use in the vicinity of deferred portions of

new highways may require shifts in planned alignment, with conseque(lt delays and

added engineering and construction costs. Advance acquisition is an effective solution.

Minimize right.of-way costs and land speculation - The steady increase in land

values over the years, and the continuing high rate of land improvement, places a

high. premium on early buying. California estimates that in the first 4 years of

operation of their revolving fund, the early acquisition of $180 million worth of

future right-of-way represented a saving of about ·$400 million based on the

appraised value of the property at the time of constructio·n. Aggravating the normal

increase in values with time is the demonstrated trend of real estate costs to prramid and

for land speculators to operate in the area of an announced highway improvement

unless acquisition is accomplished early.

Gain time for orderly acquisition and clearance of right.of-way - By its very

nature, dealing as it is with the human factor represented by thousands of individual

property owners, the acquisition of rights-of-way requires adequate time. Early purchase

is the most effective method of avoiding the evils of buying against a deadline im­

mediately prior to construction, gaining the time necessary for orderly, effective acquisi.

tion and clearance of the right·of-way, and insuring that construction schedules are

not delayed for lack of right-of-way.

Provide time for readjustmmt and relocation by.owners - Particularly in urban

and built-up areas, including improvements on existing locations where strip development

has occurred, there exists the special problem of relocation and resettlement of families

and business displaced. The potential for serious delay in construction programs is very

great. Again, the critical factor is one of time, and the only effective solution is the

early start which advance acquisition can provide.

Minimize economic waste - Advance acquisition can reduce significantl)' the

economic waste, private and public, which occurs when right-of-way is acquired after

land has been improved, and buildings have been erected which must be moved or

destroyed to make way for highway construction. Although owners may be compensated,

there is a direct economic waste (which is evidenced directly in the cost of the highway)

when structures with a remaining useful economic life are displaced.

8. Highway Research Board Special Report 27, p. 2, for a discussion of advantages and
disadvantages of acquisition for future use.
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Facilitate compatible developmel1t of adjacel1t areas - Wherever a highway

improvement is made, there is an inevitable adjustment of land use patterns in the area.

When right-of-way is acquired in advance, these adjustments can be planned and orderly

development can proceed in proper relation to the proposed highway facilities.

Increase public support Public support of the highway program as a

whole is enhanced by the e\·idence acquisition for future use presents that highway

planners are providing for their long-range future transportation needs. Adverse local

reaction and controversy over specific proposed locations and routes are minimized by the

advance notice thus provided affected owners.

Limiting Factors

In the development of new procedures there are usually factors which limit or

condition their practical effectiveness. Recognition of these factors can facilitate adap'

tions which will minimize their effect. Some of the more important factors which

require careful consideration in implementing a program of acquisition for future use

are:

Continuing evolution of standards of highway design Rarely are standards

static in any field of endeavor. Experience, research, and changing conditions are con­

tinuously operating to produce new and different concepts. In the field of highway

engineering there has been almost a revolution in recent years in highway design criteria.

There is no reason to believe this process will not continue. Engineers are thus

reluctant to project detailed requirements very far into the future.

Difficulty of determining future alignment - Analogous to the factor of chang­

ing design standards is the matter of location and alignment of p~oposed highway

improvements. Even where master plans have been developed to reBect ultimate highway

networks, the resolution of alignment problems at specific locations sometimes requires

extensive studies and consideration of alternates. When decisions are made sufficiently in

advance to allow early right-of-way acquisition, there is no real assurance that the

alignment may not later be changed.

Availability of funds - To be worthwhile and achieve its objectives, acquisition

. for future use must be conducted· on, a scale at which rights-of-way are obtained at

least on a project basis and, where possible, on an area or route basis. This requires

the availability of funds in the millions of dollars (Ohio is set up to acquire an

average of $2 million per month for future right-of-way). Obtaining all of the

necessary funds from current highway budgets can present serious difficulties, and

in most inst~nces will be essentially impossible.

Legal r~strictions on authority to acquire - In areas where advance acquisition

has not been attempted, there may be doubt as to the administrative authority to acquire
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for highway use when construction is not contemplated until some time in the future.

New legislation may be required to avoid an extended period of developing a body of

case law on the subject.·

Federal requirements Although recogmtlon is given to the desirability of

advance acquisition of rights-of-way, and such a program is specifically encouraged by

Section 108 of Title 23, United States Code (Federal Highway Act of 1958), the

detailed requirement for establishing eligibility for reimbursement of right-of-way

expenditures set forth in Bureau of Public Roads implementing p~ocedures can

effectively prevent advance acquisition on a participating basis, unless special steps are

taken. Since few States will desire to expend sizable sums of money on Federal-aid

highways without reimbursement, Bureau requirements may seriously restrict advance

buying, particularly where construction plans have not progressed sufficiently to establish

definite right-of-way requirements.

Methods of Protecting Future Right-of.Way

Any legal means available for acquiring, protecting, or controlling land for highway

purposes may be incorporated into a program of advance acquisition, including purchase,

condemnation, and the exercise of the police power. Of particular value in dealing

with future requirements are various special agreements such as developmental easements

and options which prevent significant increase in value of pfOperty pending purchase or

condemnation. The authority to purchase or condemn, and later dispose of property

excess to the needs of the proposed highway, is very useful. Zoning, subdivision regula­

tions, reservation, and official mapping represent measures available under the police

power. Local considerations will govern the extent to which these means will be

employed, singly or in combination.

Definition of Acquisition for Future. Use

As used here, acquisition for future use will be considered to include all actions

to insure the future availability of rights-of.way necessary for the construction of pro·

posed highway projects either by purchase, condemnation, or the exercise of police

power, taken prior to the time right-of-way acquisition would otherwise normally be
scheduled to begin. In most situations this would place advance acquisition activities a

minimum of two years before construction. How far in advance of construction. acqui­

sition for future use may occur is limited only by the availability of information as

to right-of.way. requirements, the availability of necessary funds, the extent of the power

legally to acquire in advance, and administrative considerations.

9. For information helpful in understanding the legal background of advance acquisition, including
a particularly valuable analysis of the essentials of a workable enabling statute for advance
acquisition, see Highway Research Board Special Report 27, SlIpr".
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ADVANCE PLANNING

Requirement for Advance Planning

Perhaps the most essential prerequisite for an effective program of acquisition for

future use, and in many aspects the most difficult to achieve, is that for advance planning

and preparation. The acquisition of rights-of-way at any time requires careful planning

and coordination to insure an efficient, successful operation. When these activities are

conducted out of normal sequence, several years earlier than usual, new conditions and

factors are introduced which increase the complexity and the importance of prior

planning. These special planning requirements must be recognized and appropriate

measures taken to provide for them.

Nature of the Planning Problem

All highway departments plan their activities in advance, and most. States normally

project their future coristruction programs five, seven, or more years in advance. A

closer look at this planning function will distinguish between the long-range planning

for future years and the more specific planning upon which current operating programs

are based. The long-range planning is principally concerned with establishing the broad

outline and general phasing of future programs for the purpose of balancing anticipated

fund availabilities and other resOurces with projected future highway needs. Although

long-range planning is frequently predicated on lists of specific projects, by type and

by ·year of construction for a number of years in advance, the information available to

the planners at this stage is largely tentative and subjecf to considerable adjustment

Such information is usually not a?equate to permit acquisition of rights-of-way. Never­

theless, it is in this long-range group where many of those projects most appropriate for

advance acquisition appear.

The planning problem then, insofar as advance acquisition is concerned, resolves

itself primarily into the task of developing essential information of the type and

detail found in current operating programs from the more general and often incomplete

data upod which long-range planning is usually based. In effect, the equivalent of a

supplemental operating program must be developed and maintained in a current

status specifically for purposes of acquisition for future use. It is this kind of specific

and often detailed planning, performed in advance of regular schedule, when informa­

tion upon which to base firm assumptions and decisions is often tentative at best, that

makes advance planning for acquisition for future use complex and frequently very

difficult.

Principal Areas for Advance Planning

The specific planning problems and the detailed arrangements which must be

completed will vary according to the program status of a project, its type and location,
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Federal·aid category, stage of completion of engineering studies or construction plans,

expected date of construction, and other like factors. Regardless of the particular situa­

tion, the following areas usually will require careful consideration from the standpoint

of advancing planning. These areas are not mutually exclusive; decisions and detennina­

tions with respect to on~ will usually involve planning with respect to the others.

Selection of project! - The extent to which an advance acquisition program will

accomplish the purposes intended depends in the first instance on the proper selection

of projects to be included. Each potential project should be evaluated first in terms of

the stated objectives of acquisition for future use. Will there be a significant saving in

the cost of the right-of-way? Is the project in an area which is developing rapidly?

Is there a significant resettlement problem? Is the type and size of the project such as

to require a relatively long right-of-~ay acquisition lead time? In general, those

projects should be selected which promise the greatest return to the State and to the

public from early acquisition.

Project prioritin - Projects selected will vary as to the benefits to be derived

from each through advance acquisition. Projects will vary as to urgency. Design status

may often determine when buying can start. Limitation on funds, even where special

financing arrangements are available, will almost always influence the volume and phasing

of acquisition, as will the size of the acquisition organization. The expected time of

construction and the estimated time required to acquire the properties involved are

factors to be considered. It is thus necessary to organize the selected list of projects

according to the order in which it is expected that they will be acquired. This

is best accomplished by the assignment of priorities. Such priorities provide a basis of

further plimning, such as the allocation of funds and the establishment of right-of-way

:«:quisition schedules for future periods.

Financing arrangement! - The types of money to be 'used to finance purchases,

and the amounts to be provided or encumbered for acquisition for future use activities

must be planned well in advance. Frequently, more than one source of supplemental

funds, in addition to a portion of regularly budgeted highway funds, is available.

Detenninations must be made as to which funds will be utilized and in what amounts,

and steps taken to obtain or replenish the money required. Frequently, for administrative

reasons certain types of funds may be restricted for use on certain classes of projects.

For example, money to acquire properties on Federal-aid projects may in some cases be

provided only from specially designated funds. Usually, where other than regular high·

way funds are used, the money has been made available through some type of loan

or revolving fund arrangement. Thus, finance planning must also consider and provide

for eventual repayment, usually from regular highway funds at the time of construction.

For this purpose, controls must be established over the effect the rate of advancer

buying will have on the amount of money invested in property at any given time.
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Scheduling acqu1J1tron activities Although a system of pnontles establishes

a basic structure governing the order in which projects will be acquired, and in general,

the periods in which buying will occur, it is essential for operating purposes to develop

specific schedules for advance acquisition. The utilization of the work force available

must be planned to insure a desired level oE accomplishment. Coordination between the

appraising and negotiating functions must be effected. There must also be coordination

between the advance acquisition activity and regular right.of.way acquisition operations.

To insure proper coordination and to provide the basis for more detailed planning

,later, general schedules establishing the approximate time each project will be acquired

must be planned in advance. The early development of such schedules will aid in obtain·

ing compatibility between right.of.way schedules and design schedules and thus

assure availability of plan information on right.oE.way requirements when needed.

Expediting ptan information Of all the various problems 'which must be

resolved in connection with advan~e planning for early right-of.way acquisition, per·

haps the most troublesome and at the same time essential requirement, is that oE
obtaining at the proper time sufficiently specific and firm information from design

agencies as to the right·oE·way needed for a project. For years, it has been the generaJ

practice of highway engineers to delay the determination of right-oE.way requirements

until the design of a project was relatively complete. Under normal conditions this

policy has certain advantages. With design complete, right.of.way limits can be firmly

establi~hed with the assurance that neither too much nor too 'little land will be taken.

The major disadvantage is that Erequently by the time'right.of.way requirements are

establi~;hed, there remains barely enough time to acquire the right.oE.way before construc­

tion of the project must start. Sometimes, constructiori must be delayed until the right-oE­

way is obtained.

Changing conventional engineering practice is not easy. On the other hand"

right-of-way acquisition in most cases requires more than tentative alignments, generaJ

statemtnts of right-of-way widths, and project termini. When rights-of-way are acquired

there ,should be reasonable assurance that the properties are required. Real estate is

expensive, and funds are always in short supply. There is also the obligation borne by

any public agency not to pre-empt private property for public use, except to the extent

that there i~ a demonstrable need. It is thus both desirable from an economic standpoint

and necessary from the standpoint of public obligation, that project locations be relatively

firm and construction areas sufficiently defined to permit determination oE reasonably

accurate right.of-way limits bc;fore initiating acquisition. To provide this degree of

reliability in right-of-way requirements, it is necessary in most instances that engineering

studies and detailed plan developme~t have progressed beyond the preliminary stage.
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Unfortunately, it is often the case that many of the projects most appropriate for advance

aC'luisition are to be found, plan-wise, not developed to the point where right-of-way

buying can be supported unless special steps are taken.

There are certain measures which can be taken in cooperation with the design

agencies which will serve to expedite needed right-of-way information. One is to

institute a two-stage system of plan development, wherein the design phase is distinct

from the contract plan preparation phase. Under this system, the conventional engi­

neering report is expanded in scope to include the resolution of all significant design

problems. This so-called design report would develop sufficient information to prepare,

as a part of the report, a project right.of-way plan suitable for right.of-way acquisition.

This method is most useful for those projects such as major thoroughfare, urban and

interstate projects, which often require extended design periods. This is also the type

of project which requires a longer right-of-way acquisition period, and is most often

included in advance acquisirion programs.

In many instances, especially on smaller projects, it is possible to approximate

right-of-way requirements adequately very early in the design phase, by the technique

of basing construction limits on critical sections and interpolating. Using established

line and grade, and applying the typical section at selected critical points, construction

limits are estimated. If foundation information is incomplete, asswnptions may be made .

for slope determination. Some inteUigent guessing or visualization is required on the

part of the engineer, but if right-of-way limits are established on an "adequate"

basis, acquisition should be successful.

A special case arises in urban and built-up areas where individual properties are

small, and as a result there are a large nwnber of total takes or buy-outs. Here, right.

of-way acquisition can be started very early, based only on a, centerline location and an

approximate minimwn right70f-way width. Most of the property needed can be acquired

and owners and tenants relocated. Later as construction limits become available, the

fringe areas and partial takes can be acquired.

What advance planning can accomplish with respect to expediting right-of-way

information will depend upon local conditions and practices in each State. In any

event, it must be the continuing purpose of advance planning, through coordination

and cooperation with engineering and design agencies, to insure the earliest availability

of sufficient information on right-of-way requirements to support advance acquisition.

Federal authorization - If Federal participation in right-of-way costs is contem­

plated eventually, it is important that advance planning insure that all Federal require­

ments and prerequisites are or will be satisfied. When these requirements must be

fulfilled will vary, and will depend upon arrangements made locally with the Bureau of

Public Roads. In California, for example, formal authorization ~ obtained when the

highway deparrment acquires the properties from the revolving fund. In Ohio, where a
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type of financing other than a true revolving fund is used, the Bureau has tentatively

stated that authorization is required prior to purchase by the holding agency, even though

this may be several years before the highway department purchases the properties from

the holding agency. There are also certain Federal requirements for right.of.way plan

information which must be available before authorization is granted. This may

frequently require that special arrangements be made with the design agencies to

furnish the necessary information for submission to the Bureau. Whatever the local

requirements, advance planning must determine these requirements and provide for

them.

Coordination within the Highway Depacement

Planning involves many activities. It requires fact gathering, making analyses,

estimating needs, evaluation of resources, developing schedules, maki'ns assumptions,

predicting results, arriving at decisions, preparing instructions, programming, and many

others. Seldom is it possible for one organization or subordinate element thereof to

accomplish its planning without reference to other sectio~s, divisions and departments.

Thus, in all planning situations major emphasis must of necessity be placed on the task

of coordination. This is particularly true of advance planning for acquisition for future

use. -The principal areas in which close coordination is required insofar as early right­

of-way acquisition is concerned are as follows (functional designations are used, since

organizational structures will vary) :

Programming, '- In every highway department the functions of preparing and

"maintaining current and future highway construction programs, and corresponding

financing allocations and projections are carried out. Coordination with programming­

must occur early in the planning stage of advance acquisition in connection with the

initial selection of projects, with substitution of projects later if necessary, and correla­

tion of the advance buying programs with current operating programs. To the extent

that advance buying is supported from regular highway funds, there must be close

coordination with the regular finance and budget planning elements of the department.

Design Since acquisition for future use is greatly dependent upon the status

of design and the availability of project right-of-way requirements, it is obvious that

coordination with these divisions must be dose and continuing on such matters as route

determinations, public hearings, alignment approvals, and right-of-way limits. In­

coordination with these groups, the development of a procedure for obtaining required

design information in advance of the normal schedule of operations, is the item of

greatest importance in the context of advance planning.

Right.of·Way - Coordination within the right.of-way organization itself is

also essential. Projects to be acquired, overall priorities, and buying schedules should be
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thoroughly coordinated and checked for feasibility with .the sections of right-of.way

having primary interest therein. Financing arrangeme"nts and fund availability are

matters for internal coordination during advance planning to insure efficient execution of

the advance acquisition program. Actually, the planning task will usually be distributed

among the various sections of the right-of-way organization and accomplished on a

cooperative basis. In this situation mutual coordination among the sections concerned

must be close, thorough, and continuing throughout.

Coordination with Other State, Federal, and Local Agencies

Today, the construction of highways is such a vast undertaking that many agencies

of government at Federal, State, and local levels are frequently directly invoh·ed. Where

this is so, there must be full coordination between these agencies and the highway

department at the advance planning stage.

Federal agencies - The direct concern of the Bureau of Public Roads in the

matter of right-of-way authorization to proceed 10 Federal-aid projects has been

noted. The Bureau also controls the development of project design through various

stage approvals such as alignment, grade, geometrics, and hearings which in turn

affects directly the availability of right-of.way information. Recently a revision of the

Federal Housing Act, establishing loans to small businesses being physically displaced by

highway construction, develops a requirement for coordination with the Small Business

Administration. On major roads where advance acquisition will be active, it can be

expected that a number of such businesses will be affected. All such matters, involving

any agency of the Federal Government, must be properly coordinated in connection with

advance planning.

Other State agencies Direct coordination is usually requred with other State

agencies in regard to financing and legal matters. ·State constitutions and legislative acts

often place certain statutory responsibilities in the chief finance officer and the attorney

general. Under normal conditions the required coordination is effected routinely in

the development and execution of the highway program. Under a system of advance

acquisition, special action must usually be taken to insure proper accomplishment.

Advance acquisition frequently involves coordination with State planning agencies 'with

respect to regional development plans. Various State agencies often own or control

public lands required as right-of-way, and releases and transfers must be effected to

convert this land to highway use.

Local agencies - Frequently, local agenci~s are parttapating 10 or sponsoring

various highway improvement projects. Particular1y is this true of cities in connection

with urban projects. Local planning and zoning commissions also are often vitally
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interested in changes in the highway and street networks, as these may affect de\'elopment

plans and land use locally. In so~e instances cities and counties may, by agreement or

as a matter of law, be responsible for actually acquiring or furnishing rights-of-way.

Advance planning must insure, through coordination, that all interested agencies are

informed and all necessary cooperative arrangements are made.

Coordination with Utilities

, Many States ha\'e established active liaison between the highway department

and the public utility companies for the specific purpose of keeping each other informed

of their respective future plans. Usually, however, actual adjustments of utility facilities

does not occur until shortly before construction.' Advance acquisition provides an op­

portunity for the utility companies to schedule necessary work earI'y to the mutual

benefit of both the companies 'and the highway department. Advance planning, through

coordination with the companies, can facilitate early adj.ustment of utilities.

Public Relations

Favorable public reaction, and especially acceptance by property owners directly

affected, is much to be desired whenever it is necessary to acquire rights-of-way fot

highway projects. The many special advantages of advance planning and future use

~cquisition can be a distinct asset when properly brought to the attention of owners

and the local public. The problem of resettlement, which is often acute in urban

areas, is aided by the early publication and dissemination of reliable information on

advance acquisition plans.

Overlap- Between Advance and Operational Planning

Planning is continuous at all levels from the inception of a project until the

operatio'n is complete. The pace will vary from time to time; emphasis placed in the

various aspects of the program will change; and as planning proceeds, it will tend to

become more detailed and more concerned with operating problems. However, operating

problems must be anticipated very early, since their ultimate successful solution frequently

depends upon. basic arrangements made as a result of advance planning. Thus, it is

difficult to draw a sharp line of demarcation between advance planning and operational

planning. Considerable overlap will exist where one merges into the other, especially

.. where the same sectio'ns and individuals are involved in both, as is usually the case.

For this reason the reader should consider that the items discussed in this section on

advance planning procedures will apply with equal force where appropriate to the

later discussion on administration and operation of advanced acquisition programs.
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FINANCING DEVICES

Requirement for Special Financing

Conventional highway department financing procedures are usually based on the

principle of financing current highway programs from funds to the limit of their present

availability. When construction programs must be expanded beyond the means

currently available, States have provided their highway departments additional financial

resources by such methods as special bond issues, to be retired from anticipated future

revenue. All funds, regular and supplemental, are jealously husbanded by highway

administrators and utilized almost exclusively to maximize current construction. Thus,

any proposal to divert significant portions of available funds to defray expenses for

future 'projects receives a cool reception. Investment of regular funds for advance

acquisition falls in the latter category.

However, if an advance acquisition program is to be implemented, sizeable

.amounts of money must be made available from some source. An effective advance

acquisition program could not ordinarily operate on the relatively small amounts which

might be diverted from regular funds. The provision of supplemental funds for

construction purposes serves as a precedent for seeking additional fund sources for

advance right.of.way purchases. Some of the methods and devices used to obtain the

capital required for acquisition for future use are outlined below.

Regularly Budgeted Funds

As indicated, reliance upon regular funds to finance advance acqulsltton IS not

generally feasible. Frequently, however, certain portions of thes~ funds may be made

available under special conditions. To obtain maximum benefit from early acquisition,

the program must be sufficiently flexible to permit spot-type buying where this is desir­

able. Frequently, a short time before acquisition is scheduled on a regularly programmed

project, a situation will arise where it is highly desirable in order to forestall, for example,

speculative development of certain properties, that these be acquired immediately.

To avoid, for the relatively short time remaining until construction, the administrative

burden of processing such purchases through special fund accounting, it is often more

efficient to utilize regular funds. It is wise planning to provide for the use of regular

funds for contingency purposes.

In some situations it may be feasible to program the right.of-way portion of project

funds separately' ftam the construction portion, and phase the right-of-way funds several

years in advance. This technique has been used in. California to support advance

acquisition where sufficient regular highway funds were available. Sometimes, where

a project is co-sponsored by another governmental agency, and the other agency has
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funds earmarked, it may be possible to arrange that the agency's participation In the

project cost be utilized primarily for early right-of-way acquisition.

Appropriated Funds

The New York method is based upon the use of a portion of the funds appro­

priated annually for the Department of Public Works. Upon approval of the Governor,

the Director of the Budget may set aside amounts up to $20 million for the advance

purchase of rights-of-way. This is not a fund, but rather an authorization for investment

in rights-of-way which will be built up over a period of several years, utilizing

appropriated funds. to

Washington in 1957 appropriated a $10 million fund to be used within two years

"for the advanced purchase of rights-of-way and access rights ..." ." This is a one­

time appropriation for the specific purpose of buying highway rights-of.way. Additional

similar appropriations would be necessary to continue the program after these funds

were exhausted or the time limitation of two years had expired. Where the State

financial situation is such that special appropriations can be obtained, this is a useful

mechanism. Much of the bookkeeping and record-keeping associated with the opera­

tion of revolving funds and similar devices is avoided.

Revolving Funds

One of the most useful and popular devices for providing the working capital

needed for advance acquisition is the revolving fund. Such a fund was first established

by California in 1952 and is still operating successfully.12 This is a true revolving

fund in that the fund is reimbursed from regular highway funds when the properties are

required for construction. Initially, the fund was established at $10' million and in

1953 increased by an additional $20 million. New Mexico in 1956 created a variant of

the California method by setting ~side $5 million from 1955 unused highway debentures

to buy right-of-way for future projects. I ! This fund is not fully self-replenishing since

it is set i up to operate in connection with the Federal-aid program, and is dependent

upon Federal reimbursements which never reach 100 per cent of State costs. Continua­

tion of this mechanism would require periodic replenishment of the fund by some

means.

Bond Money

One of the traditional sources of additional funds for highway construction­

issuance and sale of bonds-is also a useful source of funds for advance acquisition

10. Highway Research Board Special Report 27, p. 44.
. 11. Ibid., p. 45.
12. Ibid., p. 42.
13. Ibid., p. 43.
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purposes. In 1954 the Ohio legislature authorized a $500 million nine-year highway

program to be financed by money raised through the issuance of bonds. The first stage

of this program earmarked $8 million specifically for rights-of-way.1f Of course, when

.bond money is exhausted, the program is at an end unless additional authorizations

are forthcoming. Bonds have the disadvantage that a debt is created which must

ultimately be retired. If retirement is required from future highway funds without

augmenting these funds by providing increases in revenues, then future programs will

suffer. The advantage is that ready cash is made available for current use.'

Investment Funds

The tremendous savings which are achieved from an effectively administered pro­

gram of acquisition for future use derive in part from the fact that real estate "alues

generally have exhibited a continuing upward trend for a number of years, and that

during the period the properties are held awaiting construction a. net profit is usually

realized from property management activities. These characteristics make advance

acquisition attractive as an investment. The real estate provides security for the funds

invested, and property management income is available to pay an interest or service

charge on the money. In most States there are governmental or quasi-governmental

agencies, such as a public employees retirement board, which manage and invest. funds

being held in trust. It is reasonable that such agencies looking for sound investment

opportunities would find the financing of advance acquisition attractive.

In 1959 the Ohio General Assembly passed a measure authorizing the Director

of Highways and several trust fund agencies, the Public Employees Retirement Board,

the State Teachers Retirement Board, the School Employees Retirement Board and

the Industrial Commission, to enter into agreements whereunder the highway director,

as agent of the boards, could purchase property required for future highway right-of­

way in the board's name in amounts up to 10 per cent of their assets. The Director of

Highways must repurchase the properties from the boards prior to the letting of a

construction contract requiring the properties, or within five years from the date of

original purchase, for a price to include the original purchase price plus a holding

charge based on a percentage of amounts involved. The highway department has

custody ~f the property and the right to lease, rent and use the property until required

as right-of-way.u Subsequently, when its legality was questioned in the courts, the

Ohio Supreme Court ruled that the act was constitutional. 18 The court went further

and praised the concept as being patently in the public interest in view of the

economic and practical advantages of advance acquisition. The operation of this system

has been quite successful.

14. Ibid., p. 44. i
1~. Highway Research Correlation Service Circular 396, August 1959, (Memorandum 113).
16. Highway Research Correlation Service Circular 421, May 1960, (Memorandum 120).
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Washington, in 1961, passed'legislation authorizing the use of trust fund money

for the early acquisition of right-of-way. The funds authorized to participate in the

program are the Teachers and State Employees Retirement Boards, Medical Aid and

Accident Funds, and certain excess funds available in the general treasury of the State.

Limitations of 10 per cent of available assets apply to the boards, and 20% to the general

treasury funds. The boards are reimbursed prior to the time a construction contract is

let, or within four years, whichever is earlier. Interest is paid on the monies used.

This system differs from the Ohio method, in that title to the property is taken by

the highway department at the time of original purchase, and the financing is thus

considered as a direct highway obligation, which avoids any allegation that the'

acquisition may not be for a legitimate highway purposeY

Short Term Borrowing

Resembling somewhat the bond issue method in that the funds are obtained from

the private money market, the technique of short term borrowing is especially useful as

a means of augmenting advance acquisition working capital. In operation, the system

may be administered in much the same manner as jnvestme~unds obtained from trust

fund sources.

In July 1961, the Ohio General Assembly passed legislation18 authorizing the

issuance of certificates of obligation maturing at the end of the biennium for which

issued for the purpose of paying the cost of real property required as highway right-of.

way." The certificates are renewable for not to exceed' three succeeding bienniums.

Moneys received from the sale of each issue are paid into a separate "special highway

acquisition fund" for that issue. The funds are administered by the commissioners of the

State sinking fund "upon the direction and with the consent of the director of highways,"

who will purchase property in fee simple in the name of the commissioners of the sinking

fund. The Director of Highways is required to repurchase the property prior to the

letting of a. highway contract utilizing such property, or upon expiration of the term
I

of agreement. A holding charge is required to be paid to the commissioners. The

highway department has full use and control of such property from the time of its

original purchase.

Installment Plan

Although not implemented as yet in any State, an installment plan concept of

financing that may at least add flexibility to an advance acquisition program has been

proposed. Many owners may prefer to have the purchase price of their property paid

'n. Highway Research Board Correlation Service Circular 450, Sept. 1961, (Memorandum 134) ~
18. Ohio Revised Code, Sections 129.41, 129.42, 5501.115, 5501.116 and 5501.117 (Amended

Senate Bill No. 524).
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to them over a period of time, for the tax advantages that may accrue or for other

reasons. Arrangements would be made with such owners to schedule partial payments

to fit the cycle of availability of regularly budgeted highway funds. Financing would

thus be on a current basis. In effect, the owner would be providing the working capital.

If such :l method is found to be fe:lSible, it should prove valuable as a special tool when
its use would be appropriate.

Authorities

For years many States have used the procedure of establishing authorities to finance

and operate, or finance and lease back to regular State agencies for operation, public

works of all kinds. Perhaps the most familiar of these are the port authorities and

turnpike authorities. In 1935, Pennsylvania created a General State Authority based

on the lease·back concept. Other States adopted the authority concept rapidly, primarily

as a useful means of avoiding debt limitation restrictions of State constitutions, although

there are other advantages. In 1949, Pennsylvania established the State Highway' and

Bridge Authority to construct,. improve; and maintain State highways, bridges, and

other traffic facilities. The Authority does not construct toll projects; inste;tq, it rents

projects to the State highway department for operation as a part of the free road system

of the State. When the enabling legislation is properly prepared, most authorities have

been considered constitutional. Although the Pennsylvania State Highway and Bridge

Authority specifically does not provide for the engineering and right-of.way costs of

highway projects, there .would appear to be no cogent reason ,why such activity could

not be so .financed. As another potentially useful means of financing advance right-of­

way acquisition, the use of authorities might merit consider:ltion.

Summary .

A wide choice of means is available for providing the financing necessary to support

an effective advance acquisition program where regular highway funds are not adequate.

Without some type of supplemental financing, most States would probably not be able to

implement advance buying on the scale required to maximize the benefits of such a

program. These methods share, to a greater or lesser degree, the disadvantage of the

extra administrative burden of maintaining accounts, creating special records, effecting

transfers of property, etc. This disadvantage is outweighed by the many advantages of

an advance acquisition program.

In the use of any financing method it is advisable, where Federal partiCIpation

is expected, to coordinate the details in advance, including the provisions of any

necessary legislation, with the Bureau of Public Roads. The date on which, under

different circumstances, the title to property to be acquired will vest officially in the
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highway department may determine eligibility. In most instances it will probably be
necessary to follow approved appraisal and negotiating practices, and properly document

each transaction at the time of original purchase to establish eligibility for reimbursement.

ADMINISTRATION AND OPERATION

General

The policies, procedures, and method of operation employed in accomplishing an

advance acquisition program will depend primarily upon the constitutional and legal

powers and limitations under which operations will be conducted, the methods of

financing available and utilized, the general operating policies of the particular highway

department, and the existing procedures and organization of the responsible right-oC.way

acquisition agency. Depending upon the legal situation, it may be necessary, for example,

to base the program on voluntary purchase alone. The level of buying that can be

maintained is, of course, dependent upon financial resources available, as well as the

status of plan completion and availability of information on the right-of-way require.

ments of future projects. General policies and existing organization of the highway

department may determine whether and to what extent advance acquisition activities are

centralized or decentralized. As in all activities, there are perhaps as many different

operating systems used in acquisition for future use as there are organizations engaged.

There are, however, certain administrative and operating requirements more or less

common to all systems upon which guid~lines can be formulated.

Policies

Before a new program such as acquIsItion for future use can be initia~ed,

·it is necessary, for purposes of continuing control and orientation of the program, to

establish basic operational policies. Depending upon the objectives to be achieved by

advance'. acquisition in relation to the overall highway program, the local financial

and legal conditions, and other similar factors, certain administrative decisions must be

made. The following policy areas are among those which ""ill require such decisions.

Level of program In consideration of the size and phasing of the overall

highway program, the availability of finances and other factors, a determination must

be made as to the portion of the total right-of-way program which will be under.·

taken on an advance basis. This will usually be expressed in terms of millions of

dollars per month or per year. In some situations it may be desirable to indicate sub·

levels for major categories, such as urban and rural, Federal-aid projects and non­

Federal-aid projects. In practice these levels usually functicr as program goals rather

than limitations subject, of course, to the availability of funds. Once program levels are
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established, the single factor which most often prevents attainment of the desired buying

rates is the difficulty of obtaining sufficient information from design to allow appraising

and negotiating to proceed.

TypeJ of projectJ - In theory, subject to suitable financial arrangements and

the availability of project plans, there is no reason why all right-of-way could not be

purchased on an advance basis, reimbursing the cost of the right-of-way with regular

highway funds at the time of construction. This would certainly solve the lead time

problems which perennially harass right-of-way operations. Actually,' the Ohio right­

of-way concept is exactly along these lines. With two large sources of funds available,

retirement board trust funds and borrowing through certificates of obligation, Ohio hopes

that progressively more of the right-of-way program can be shifted to an advance basis.

At present, however, and perhaps for a long time to come, advance acquisition in

most States will account for only a portion of the total right-of-way purchased for

highway purposes. It is 'thus necessary to determine which types of projects are most

appropriate for advance buying and will result in the greatest returns. Local conditions

will govern the exact policy in any State at any given time, but certain principles generally

apply. Larger projects requiring the longest buying lead time, urban projects having

extensive resettlement and demolition problems, relocation in areas where it is necessary

to protect the future right-of-way from development by private interests, critical segments

of projects (such as interchange locations), are types which normally would have high

priority. In certain situations it may be desirable to limit advance acquisition to Federal­

aid projects to reduce the burden of repayment of borrowed funds from regular

construction money.

It will be found that all programs of advance acquisition should provide a

capability for some "non-project" buying. There are always situations where significant

savings in land costs can be realized by the purchase of individual properties or small

groups of properties in widely scattered locations if advantage can be taken of the

opportunity. Home sites and industrial sites are springing up rapidly in all types of

unpredictable places along and near the highways, The purchase of such "spot"

properties as required can protect a proposed future alignment, and result in considerable

savings in right-of-way costs at the same time.

MethodJ of acquiJition - Perhaps the most practical method of obtaining

future right-of-way is by purchase in fee simple. There is always the element of

unpredictability when dealing in futures, and if any property acquired should not be

needed, having fee title will facilitate disposition. There are, however, other useful

methods by which future right-of-way may be obtained or protected. Each has its special

advantages and uses. P'clicies may be developed which integrate the use of these

tools to the end that increased flexibility and effectiveness is given to the acquisition

program.
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a. Excess condemnation, if the authority is available, has the advantage of avoiding

high damages and/or uneconomical remnants.

b. Land exchange authority provides a means of compensating an owner in kind

when it is impracticable for the owner to accomplish the same result, and

money alone will not make him whole.

c. Options, reservation easements, conditional and development easements are

valuable means of preventing at reasonable cost private improvements in areas

to be purchased at some future time. Development easements are particularly

useful in marginal areas where right-of-way limits are not too firm and it may

be necessary to expand the taking.

d. Police. powers such as zoning, subdivision regulation, reservations and setbacks,

and the official mapping statutes, although not often used in fonjunc.tion with

State highway operations are nevertheless worthy of consideration on occasion.

Their potential use should be reflected in the operating policies.

Use of fundJ - Wh~re more than one source of funds is available, and this is

frequently the case, it is necessary to establish rules governing the choice of funds to be

used. Often there are special pr?visions associated with each source of funds which may

limit the types of projects or types of properties for which it may be expended, or may

best be expended. The sizes of the various funds and desirable balances to be retained

in each may effect their use. These and other factors should be considered and a policy

deVeloped to guide the administration and use of both regular and supplemental funds.

Minimum requiJiteJ for acquiJition The required prerequisites for right-of-

way acquisition will vary somewhat from State to State, between Federal-aid and non­

Federal-aid projects, between purchase and condemnation, and in other ways. It may

be necessary, where legally and administratively permissible, to modify the requirements

somewhat for advance acquisition. The objective should be to prescribe only minimum

requisites, since at the time advance acqui~ition will usually take place, detailed and
\

specific project information will also be at a minimum. In all cases, proposed location

should be known, and minimum right-of.way widths determined. If a Federal-aid

project, a public hearing is usually mandatory.

Organization

From a management point of view, there are two ways of looking at the function

of acquisition for future use. One view considers there is no basic difference between

advance acquisition and normal acquisition, except that a different type of money is used

to pay for the property, and the time re~uired to accomplish the acquisition is not

as critical. The other view recognizes significant differences between the two types of
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buying at almost every step, from the planning stage until the property is ultimately

incorporated in a highway project. The relative weights given to each of these views

will have a significant effect upon the ultimate organization of this particular function.

If it is considered that little difference exists, about the only change in existing

organization of the right-of-way activity may be the establishment of a special section

to administer the funds used and maintain necessary accounting records. If a property

management section does not already exist in· the right-of-way organization, it may also

be necessary to create a unit to manage acquired properties until their utilization at time

of construction. The functions of advance planning, operational planning, and control

would be accomplished within the existing organization. This method assures maximum

integration with normal right-of-way activity, and minimum adjustment of operating

procedures.

Another method of arrangement, designed to obtain increased program emphasis

and provide better control, is to combine in a separate branch or bureau within the

right-of-way organization those special functions that pertain particularly to advance

acquisition. These special functions include advance planning, fund management,

liaison and operation, and property management. Here, the actual operations of

appraising and buying retain their existing organizational status, with coordination and

scheduling of activity being effected by the liaison and operations section of adnnce

acquisition. This method takes advantage of the economy of effort in utilizing the

existing organization in the more or less standard operations, while recognizing the

special nature of certain new activities and the organizational and program advantages

of combining these.

Under certain conditions, the organiz.ational setup for advance acquIsItIon may

also include a few appraisers and negotiators for the handling of special purchases

either because of their special nature or· because normal schedules do not provide

sufficient flexibility under all. circumstances. In the extreme case, advance acquisition

could include a complete buying organization suitably manned to meet its program

objectives. This would resemble the task-force type of organization, with its temporary

advantages of program emphasis, control and speed, but with the disadvantages of a

duplicate organization and problems of coordination.

In Ohio, the second type of organization has been found to be very effective.

The activity has been given bureau status, coordinate with the appraisal, acquisition,

legal and utilities functions, with all reporting directly to the Deputy Director of

Right-of-Way.. The organization includes the functions of advance planning, fund

management, property management, and liaison. The latter maintains close coordination

with the appraising and buying organizations of the twelve highway department field

divisions, and of the cities and counties in the metropolitan areas.
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Criteria for Purchase

Perhaps one of the first decisions to be made in establishing an advance acquisition

program is the determination of an order of preference in the purchase of various types

.qf property. Such an order of preference is useful for both project buying and spot

buying. Properties to be acquired should be selected in accordance with the overall

objectives of the advance acquisition program. Usually, the order of preference will

include the following or similar categories as listed: a

a. Prevention of development of vacant land which will ultimately be acquired

for highway purposes.

b. Prevention of further improvements or expansion of existing developed

property.

c. Acquisition of developed property where a substantial part of the purchase

price can be recouped through property management.

d. Acquisition of developed property where significant lead time is required to

permit orderly resettlement of occupants and/or physical clearance of right­

of-way.

e. Acquisition of certain properties which might be termed "distressed" because

of the unusual position of the seller, i.e., where a proper-ty has been damaged

by fire.

Types of Buying Situations

The criteria for purchase of property must be applied according to the particular

situation. Some of the different types of situations which individually or in combination

may affect buying -procedures are:

Long-range acquisition - When buying near the extreme range of futurity,

"spot" buying will usually predominate over project buying due to the lack of -detailed

project information so far in advance. Emphasis will be on opportunistic savings to be

realized, and on the protection of critical areas required for future use.

Short-range acquisition - Buying that occurs relatively late in the advance acqui­

sition period will be largely c~nducted on a project basis. The emphasis here is on

gaining the necessary lead time for acquisition and physical clearance of the right-of-way

for construction purposes. The various criteria for purchase have minimum application

since the entire project will be acquired.

Urban and built-up· areal - In this situation total takes will predominate, and

acquisition can proceed fairly rapidly. However, since such property is usually more,
I

19. Adapted from Ohio Department of Highways, Directive D-96, "Procedure for Advance Pro-
curement of Rights-of-Way."
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expensi,'e, partial takes in the marginal areas will normally await completed right-of-way

plans. Emphasis in urban areas is on property management of improved properties,

resettlement and physical clearance.

Rural t/rea.r - Partial takes will usually predominate over total takes in rural

areas. However, since the land is less expensive generally, ample right-of-way

widths can be acquired ba~ed on minimum plan information. Lease·back arrangements

are frequently entered into which are advantageous both to the highway department

and to the owners. Development or conservation easements are frequently used to protect

marginal areas that may be required to meet future expansion needs.

Existing location Acquisition on existing location can be extremely costly.

Where minimum additional right-of.way is taken, damages to residues can run very high.

Therefore, buying in this situation will be very selective, primarily to prevent improve­

ment and development which would further increase the ultimate cost of the right.of.way.

Property acquired shoul.d be purchased in fee, with the expectation of selling the excess

of residue later. The latter method also solves the problem of access limitation.

New location Buying on new location is primarily for the purpose of

protecting a desired alignment. Acquisition can be selective to control development in

the area of interest, and achieve savings in property costs.

Procedures

To insure proper coordination and functioning of the various activities involved

in advance acquisition, it is essential to develop administrative and operating procedures.

These procedures should be written and 'published for the guidance of all concerned.

Generally, emphasis will be placed on what is new and what is different from normal

procedures, and will thus, to a large extent, be individual for each State. The following

subjects will normally be covered:

Organization and responsibilities of the advance acquisition function.

Policies and criteria for purchase of properties in advance.

Advance planning and procedures for coordination among agencies in determin·

ing projects and schedules.

Utilization of funds, payment procedures, and income from property manage­

ment.

Liaison with operating agencies (appraisal, negotiations, etc.), levels of buying

and reports of accomplishment.

Negotiating and closing procedures.

Property management (rental policy, maintenance policy, rate formula, etc.).

Demolition and clearance procedures.

Utility rearrangements.
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Negotiation

Basically, negotiation procedures used in advance acquisition are no different from

normal negotiation practice. There are, however, certain differences in the relative

positions of the owner as a seller and of the State as a buyer at this early stage which

can greatly facilitate the task, and operate to the advantage of the State.

Time to decide - Contrary to the usual situation where acquisition must be

pressed to conclusion under threat of eminent domain within a restricted period of time,

it is possible under advance acquisition to enter into more deliberate discussions with

the owner, and allow whatever time is necessary for him to make his decision. The entire

negotiating atmosphere is greatly improved by the relaxation of the time element. The

owner does not feel "pressed", and is hence usually more amenable. The negotiator,

likewise, is more relaxed and tends to a better job of "selling" and representing the

department's interest.

Time to relocate If it is necessary for an owner to re-establish himself

elsewhere, the problem of relocation will be a major factor in reaching his decision.

Settlement of negotiations is expedited where it is possible to allow the owner to remain. .
in possession of his property until he can buy or build elsewhere. Where the property

. - is occupied by tenants, the assurance that they will be given time to locate other

accommodations has the same beneficial effect on negotiations.

LeaJe-back privilege - Frequently, with construction several years away, a

residenti~l or. ·busi.ness owner may prefer to remain in his present location for an

extended period. In this situation, acquisition can be completed and arrangements made

for the owner to .leas~ or rent the premises from the State. From the property manage­

ment standpoint there are advantages in the former owner remaining as a tenant.

Lease-back is especially useful in rural areas in keeping the land tn production until

needed.

CaJh buyer - Having cash in hand when he must go into the market to buy

replacement' property places the owner in .a very favorable position. He' can take

advantage of the best opportunity the market offers, he can be more selective usually

in his choice of property, and frequently he can negotiate better than average financing

arrangements when a loan is involved.

ReJtricted market When acquisition begins, the open market opportunities

for an affected owner to dispose of his property to a private buyer become progressi\'ely

more limited. As the market shrinks in his area, so do his chances of obtaining a fair

price for his property from a private buyer. His best, and often his only potential

buyer becomes the State, where fair value is always assured. Also, as acquisition

proceeds, his opportunities to buy other nearby property often diminish, since other .

owners '\l\'hb sold to the State earlier have had first choice of p>roperties availaS!c

elsewhere.
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Normal turnover - In recent years the average turnover of property has been

very high. In some areas the turnover period has averaged as little as six years.

Advance acquisition should capitalize on this continuing turnover wherever possible.

To an owner who is ready to sell in any event, the availability of a ready buyer with

cash in hand and the absence of any brokerage fee, are strong inducements.

Hardship Buying

One of the categories listed for the purchase of property in adva~ce is that of

distressed property. For one reason or another, the condition of the property is such

that it is not marketable without an unjustified additional investment in repairs,

reconstruction, or modernization. In this situation there is, of course, usually an

advantage to both the State and the owner in negotiating an immediate sale. However,

since in this type of situation the owner is· at • relative disadvantage, it is easy to

extend the distressed category to include any case in which an owner may claim a

disadvantage as a seller. The most usual disadvantage so claimed is that of hardship;

and where hardship, as such, is recognized as a criterion for purchase, a new dimension

is added to the advance acquisition program.

The purchase of true hardship cases IS not necessarily undesirable, and when

properly administered can reflect credit on the right-of-way activity of the highway

department. However, it should be managed very carefully; otherwise, this type of

buying can rapidly assume the proportions of a program within a program, causing

disruption of buying schedules and creating a tremendous administrative workload in

investigating. and checking out hardship claims. The real danger of such a program

is that it can generate a widespread charge of favoritism to the detriment of the advance

acquisition program as a whole. This occurs when, under the pressure of work, innlid

claims are recognized as valid. Property owners in a community usually know which

hardship claims are valid. and which are not. They react to an unjustified purchase first

by submitting claims en mane and, when these ~re rejected, building 'up the charge of

favoritism. In practice, it appears wise to deemphasize the hardship aspect, and

avoid a publicly announced formal hardship program as long as this is possible. True

hardship cases will usually be recognized in any event, and can be handled as the

circumstances warrant.

Control of Buying

Property to be acquired will be determined, especially that to be acquired on a

project or segm~nt of a project basis, by the planning element of advance acquisition

when project lists and priorities are developed. "Spot" buying, however, will usually

originate from field organizations of the highway department or from cooperating cities

and counties. To control the latter type of buying, some system of approval is usually
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required, whereby recommendations to buy will be initiated in the field, and forwarded

for. 'review to the central advance acquisition office together with a sketch or plan of the

properties concerned. Upon approval, funds may be allocated and acquisition authorized

and scheduled.

Prenegotiation Activity

Upon authorization of advance purchase, the acquisition process itself begins. Title

examinations and appraisals are obtained under the same procedures that normally apply

to current acquisition. Review appraisers will determine fair market values, and

negotiations will then begin. .Normally, the cost of these activities are paid from

regular highway funds, since most of this cost is salary expense of regular employees

whose time had already been included in the department's budget.

USE OF THE POLICE POWERS

General

Many studies have been made and much has been written regarding the problem

of land use and development at highway interchange locations. 20 This is but a

localization of the larger problem of the coordination and integration of highway objec.

tives and planning with land use controls generally. All of the devices suggested in

relation to the interchange problem are equally worthy of consiqeration for applica.

tion'to the broader problem. Aside from outright purchase, these devices fall into one

of two categories: other eminent domain measures (access controls, development ease·

ments, options, etc.), and the various police powers. The more important of the

police powers that may assist in protecting the right-of-way required for future high.

ways are: official mapping, reservation; zoning, and subdivision control. The increasing

emphasis placed upon the development oE procedures Ear the application of the various

police powers stems Erom its useEulness in not only protecting the initial public invest­

ment in llie highway plant, but also in possibly reducing the right-oE-way expenditures

for new highways.

All police power devices are based on the right of the sovereign to regulate,

. . restrict, or destroy private property rights as may be reasonably necessary to protect

and preserve the public order, health, safety, morals, or general welfare. In all cases

constitutional limitations restrict unreasonable exercise oE the power. Thus, the various

regulatory devices share a common characteristic-some mechanism is provided Eor the

taking of an appeal and the granting oE exception where the application oE the power

to a particular property may result in undue hardship. To this extent the police power

20. Highway Research Board Bulletin 288, 1961. "Land Use and Development at Highway
Interchanges - Symposium."
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does not possess in all cases the finality and assurance of eminent domain, where the

only remaining problem is that of determining the amount of compensation to be

paid for the rights that are to be or have been taken.

Another point of significance in considering the police power is that regardless of

the statutory provisions incorporated in specific enabling legislation, the courts will

determine "reasonableness" under the particular circumstances involved in each case.

There is thus considerable flexibility on the part of the courts in adapting the police

power to changing concepts of what constitutes an appropriate balance between private

and public needs. The result is that generally the trend has been toward judicial broad­

ening of these powers and an enlargement of the areas to which the police power may

be applied. For example, building and setback lines may be imposed under the police

power, whereas in an earlier day eminent domain was required.'l The use of the police

power as a supplemental tool in protecting future right-of-way requirements should,

therefore, be carefully examined and exploited wherever possible. The development

of law is a history of the interaction of the traditional inertia of existing concepts and

the dynamic momentum of new and demanding needs. Indications are that the public

recognizes the seriousness of the overall highway transportation problem, and may

now be ready to accept regulation heretofore deemed confiscatory.

One disadvantage of the use of the police power is the necessity for administrative

machinery to implement and monitor its application., ~enerall}', this machinery exists

at the subordinate governmental level rather than at the State' le\'el. The extensive coordi­

nation thus required to achieve the purposes of the highway department often dis­

courages police power use. For police power to come of age and take its proper

place beside' eminent domain in providing and protecting the right-of-way required for

modern highway facilities, enabling laws are needed to establish standards and proyide

for regional or State agencies to cooperate with and assist local agencies on common

problems. Suth agencies ~ould provide a c~nvenient focal point for insuring appropriate

consideration of highway requirements. A few States already have laws of this type.'"

Official Mapping

The official mapping device is both one of the oldest and simplest of methods

for protecting future right-of-way.23 It assures that the land needed will be available at

bare land prices at the time the public body is in a position to effect acquisition.

Another advantage of official mapping is that it permits orderly, planned community

growth and development in relation to future routes of travel. All official mapping

statutes operate by controlling the building of structures on land within the defined limits

21. Highway Research Board Bulletin 101, p. 77.
22. Highway Research Board Bulletin 55, 1952, p. 52, "Roadside Zoning."
23. Highway Research Board Bulletin 232, 1959, p. 90.
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of the mapped location of proposed highways and streets. Control is effected by a

permit system whereby a builder must obtain official authorization in advance. If he

builds without a permit, he will not be entitled to any compensation for damage to

such structure when the right-of-way is acquired. Typical of a police power, a relief

mechanism is provided for hardship, primarily for the case where an owner could not

otherwise realize a fair return on the mapped portion of his property.

A number of States have enabling legislation permitting the use of mapped

street powers." Among the objectives formally expressed in the Tennessee official map

legislation that are of interest from the highway viewpoint are:

a. Protect present and future street (highway) system;

b. Reduce waste of excessive streets (highways);

c. Avoid excess expenditure of public funds;

d. Protect right-of-way from encroachments which could cause such rights-of-way

to be changed or abandoned to the detriment of the community.

More recently several States, including \X!ashington, Indiana, California, and Pennsyl­

vania, have extended official map powers to permit State highway departments to use"

the device to protect future right-of-way.25 Of particular note is the following quotation

from the Tennessee act: "Upon adoption of an official map ... the appropriate local,

State and Federal authorities shall proceed as expeditiously as feasible with the advance

acquisition of rights-of-way."28

The prerequisite, of course, ·to the use of the official map technique is a specific

precisely mapped roadbed, whim can be filed in the public records. Under present

conditions of accelerated highway programs where construction is pacing engineering very

closely, the requirement for confirmed detailed right-of-way plans is' a distinct disad­

vantage. Perhaps the most advantageous use of official mapping in connection with

current highway programs is to effect planned adjustments of streets and local

thoroughfa;res required to accommodate future urban expressways, including the protec­

tion of the right-of-way for the expressways until acquisition can be scheduled. Official

mapping is also useful where contract plans are well advanced and for some reason

construction has been deferred to a later program year.

Reservations

As in official mapping, the reservation device operates through restnctlOg and

regulating the construct.ion of buildings and other improvements in the reserved areas

24. See Highway Research Correlation Service Circular 389, April 1959, "The Official .Map ­
A Rejuvenated Planning Tool."

25. Highway Research Board Bulletin 288, 1961, p. 42.
26. Highway Research Correlation Service Circular 398, August 1959.
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which would enhance the value of the tract. The reservation of lands for highway

purposes is quite similar to official mapping, but is more limited in scope

and consequently somewhat less effective. An advantage is that reservation may usually

be selective, in that particular areas or critical parcels may be reserved without the

necessity of delineating. and reserving an entire future right-of-way. Reservations are

frequently administered in conjunction with subdivision regulations where it is

desired to reserve certain areas for future highway use without requiring dedicationY

Relief provisions common to police power devices are usually in the form of time

limitations which require the public agency to acquire within a specific:d number of

years or the reservation is void. In the case of Washington-Maryland Metropolitan

District, a maximum of three years is allowed to complete acquisition. 28

Special enabling legislation is required to define the reservation powers granted,

and to establish a mechanism for administering the act. . Although this power has not

been used extensively to date,29 it is. a tool worthy of consideration for use, particularly

in conjunction with other police powers and eminent domain procedures.

Zoning

Zoning is a well-established function of government under the police power and

IS in almost universal use at the municipal level in practically all States. so In many

areas, with· the growth of suburban development, the use of zoning has been extended

to counties. "Local administration of zoning, and the consequent necessity for highway

departments to rely largely upon cooperation and coordination, is one disadvantage of the

method at present. Although the power to zone comes from the State, the legislatures

composed of local representatives have been reluctant to deviate from the concept of

local control of the zoning power. To be more fully effective for highway protection

purposes, provisions should be made for the mandatory zoning by local authority of

areas adjacent to major traffic routes, and a review of all such zoning and subsequent

changes in zoning by the State highway engineer.31

Despite deficiencies, zoning remains a potentially useful device for the protection

of highways. Procedures are developed and generally understood, and administering

bodies are in existence. One of the basic purposes of zoning is through the control of

land use to provide for the proper future development of an area, and the enhancement

of value and utility of properties affected. The adequacy of the highways serving these

communities has a very direct bearing on the attainment of these objectives and

27. Highway Research Correlation Service Circular 449, August 1961.
28. Highway Research Board Bulletin 77, 19B, p. ~~.

29. See Highway Research Board Bulletin 20~, 19~8, p. 22. (Five Stales: California, Indiana,
Pennsylvania., Texas, Washington).

30. Highway Research Board Special Report 27, p. ~O.

31. Highway Research Board Bulletin 288, p. 78.
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hence are a matter of interest to zoning officials. Zoning controls IIIU~l CHeLl! \ l: lU1

highway purposes are setbacks, building lines and front yard requirements, driveway

restrictions, and regulation of the functional use of land abutting the highways. The

intelligent operation of these controls can greatly facilitate widening and future im­

provement of highway facilities, and assist in maintaining the design traffic capacities

of these roads.

Unlike eminent domain, the zoning power 10 common with the other police

powers (except for nuisance abatement), can only apply to the future. Existing non­

conforming uses and conditions are not affected. Variances may be, and frequently are,

granted and existing zoning is often changed upon petition by interested parties. For

these and other reasons, until some type of State-wide authority is provided, zoning

must remain largely in the category of a potentially useful power, except for the setback

device.

Subdivision Regulation

Perhaps the most useful of the police powers from the highway standpoint is

subdivision control or regulation. This device operates through the power to apprqve

plats, and can be used to:

a. Require permanent setbacks or planting strips;

b. Provide for frontage roads;

c. Limit connection of the street system to arterial highways;

d. Require the dedication free of charge of highway right-of-way areas, including

provision for future widening;

e. Control functional use of lands through deed restrictions.

Perhaps the main advantage of subdivision control is that the developer will usually

agree to most reasonable restrictions and requirements to obtain approval of his plat.

Initial controversy, which is common with respect to the zoning of existing communities,

is thus avoided and future problems are averted by the simple technique of restricting

conveyances.

Here, as in zoning, a basic weakness generally is the lack of enforced coordination

between State-level highway organizations and local administering agencies. Perhaps

the type of coordination mechanism required could be centralized in a State-level

planning agency which would establish standards and supervise and coordinate compre­

hensive community planning activities, including the related areas of zoning and sub­

division control. The advantage of utilizing a planning agency in this manner is that

highway needs are basic to c~mprehensive planning, and essential coordination could be

thus directly assured.
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Summary

Police power devices used in conjunction with eminent domain to acquire and

protect highway right-of-way required for future use, offer a number of important

adnntages. To be fully effective, however, some method of insuring necessary State­

local cooperation must be provided. It appears the most feasible means of accomplishing

this end is through the operation of a State-level planning body responsible for overall

policy guidance, standards, and the general supervision of local activities _concerned with

the planning and the control of community development. lei the absence of such

State·wide coordination, direct communication and cooperation between the highway

department and local agencies should be exploited to obtain maximum benefit of the

police power. The advance acquisition activity, with its advance planning and liaison

capabilities, would appear to be the logical unit to maintain contact with local agencies

and assure the integration of the use of the police power v..itlJ adnnce purchasing.

JOINT PROGRAMS

General

When programs are undertaken by other governmental agencies to renew, re­

habilitate, or redevelop blighted or substandard areas, the routes of tra\'e1 to be provided

are usually vital to and inseparable from the ultimate plan. Where State highways

are involved, it is essential that planning be on a joint basis to insure proper consideration

of all factors involved. l?erhaps the best example of a joint program is the urban

renewal program of the Housing and Home Finance Agency of the Federal government.

The manner in which this program operates will illustrate the right-of-war advantages

of joint programs.

Operation of Urban Renewal

The Federal act establishing the urban renewal program provides that Federal

funds may be used to reimburse a portion of the net cost of such projects, and that

such funds may participate specifically in the acquisition of land required, the demolition

and removal of buildings and improvements, and the installation, construction, or recon­

struction of streets and other improvements necessary for carrying out the urban renewal

plan. With proper coordination, highway right-of-way requirements within the area of

an urban renewal project can be identified in the urban renewal plan. The land may

then be acquired and buildings removed from the proposed right-of-way in

conjunction with urban renewal buying. The highway department may then

purchase the right-of-way so acquired from fhe urban renewal agency at cost,

or arrange for the cost of the right-of-way to be credited to the city's share of
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the cost of the highway project. The connection with advance procurement is

obvious, since urban reneyval projects require extended periods of time to complete, and

the purchase of land, therefore, must be accomplished well in advance.

Advantages of Advance Acquisition

A major advantage of integrating the acquisition of highway right-of-way with

a renewal project is that experience has shown that land acquired from a redevelop­

ment agency costs much less than if acquired directly.32 Another aJnntage is the

economy of time and effort realized by the highway right-of-way organization when the

actual buying and demolition work is accomplished by others. A relatively minor

investment of planning and coordinating effort on the part of advance acquisition can

achieve major savings in time and money, and significantly contribute to the advancement

of the highway improvement program. '

32. Highway Research Board Special Report 27, p. ~2.
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CHAPTER 42

Roadside Regulations and Controls

NICHOLAS M. MARGETIS

Chief of RoadJide Control

State Highway Commiui011 of WiJCOllJi,1

THE EFFECT OF ZONING REGULATIONS, SUBDIVISION CONTROLS, ETC.,

ON RIGHT OF WAY VALUATION AND ACQUISITION

Zoning Regulations

It is generally considered axiomatic that land characteristics, including physical

attributes, present and prospective economic base, and present and prospective population:

densities will in large part determine zoning. It follows, and is equally axiomatic, that

zoning in large part determines land use potential and value.1 The economy of a

particular locality, considered together with its population distribution and the projected

or desired economy and population concentration planned for the locality, will to a large

extent dictate the direction which planning and zoning will take in the locale. This zon·

ing will also reflect the amount of land which will be required or desired for different

uses and will determine the most desirable pattern or relationship between the various

economic areas and population concentration.

Just as fee title in a particular parcel of land has traditionally been considered as the

"bundle of rights" or interests in and to the particular land, so too, land use has tradi­

tionally been considered in light of all its uses, that is, all the purposes to which land

may be wo'tth in the future. 2 It is present value in light of all reasonable future potential.

is related directly to all these uses to which the land can be put. The test accordingly

is not any particular value ascribed for any special purpose or use, but the fair market

value of the land in view of all the purposes and use potential to which it is naturally

adapted. The various individual uses or parts of the overall bundle of potential

uses is indicative of the full extent of possible demand for such uses, and accord·

ingly determines market value.

Present and Future

Fair market value or just compensation will therefore reflect all the uses to which

the property may be put, i.e., the total "bundle of uses" and not in terms of value
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for any particular use. This valuation will largely reflect legally permitted uses of

the property as then zoned. However, inherent in this valuation is not only the effect

of zoning restrictions at the time of valuation, but the probability of zoning change in

the reasonably foreseeable future. This possibility of zoning changes is not inconsistent

with present valuation. The present value is still the present worth of the land, consider­

ing, hov,ever, future probabilities and potential. It is not a valuation of what the land

may be worth in the future.' It is present value in light of all reasonable future potential.

In acquiring private property for a public use, such as right of v.'ay for highway

purposes, a State, or equivalent agency, is of course obligated to pay the fair market

value of the property acquired, or its equivalent "just compensation" where the acquir.

ing agency exercises its inherent power of eminent domain. The valuation of the

property required will be in terms Of the highest and most profitable use to which

the property taken could be put. This relates to the future as well as to present use.

It follows that in arriving at such valuation, either to establish a sale price for a

negotiated purchase of the property or as the first step in condemnation proceed.

ings, zoning ordinances regulating the use and hence value of the property taken

will be considered.s

Zoning ordinances have been an integral part of valuation in acqUIsItIon of

properties affected thereby at least since 1926.· Techniques and court proceedings to

establish or disprove value because of ordinances have been refined through the years

since that time to a point where the impact of such laws and code enforcement on

value has become a dynamic 'force in property valuation. The stakes involving expendi.

tures of public funds are very high, and' properly the subject of considerable sifting

and weighing in the earnest endeavor to arrive at a truly fair market value or just

compensation.5

As these valuable tools in the process of evaluation have been developed and

applied, a very considerable body of law relating to such use, effect, and its importance,

has grown. This in turn has enlarged. 'the frontiers of legal application by way of the

position or role of the basic philosophies on the law of evidence.

Evidence

In arriving at the often elusive fair market value or JUSt compensation, it fre·

quently becomes a question of law and artistic presentation by counsel in presenting

evidence bearing on such value by way of zoning ordinances. The method of presenta­

tion, rulings of the court in condemnatioQ cases, and open·mindedness of a jury

will bear dramatically on the dury of a trial COurt to consider all factors affecting

property valuation. It is generally considered settled law in the United States that these

zoning ordinapces affecting property values involved in the proceedings are admissible

in evidence. These ordinances, however, relate to presently existing conditions. There

604

..;:

,
,



•

•

•
I

I

•

•

•

•

•

•

•

•

is, therefore, not much of a problem relative to admIssIbility of eXlstll1g zonlllg

ordinances.

In arriving at the full fair market value or just compensation, however, land use

potential, based upon changing physical conditions, or probability of change or amend·

ment of existing zoning ordinances to permit or legalize expanded and generally

more profitable land use, creates a very considerable problem. This probability of

change or future amendment of an existing zoning ordinance encounters substantially

the same difficulties that are involved in attempting to show remote or speculative

damages. Such future amendment or probable change must not be remote or specula­

tive; rather, it must be shown that there is a reasonable degree of probability of

success in the future amendment, which can of course be shown by the status of the

amending process at the date of trial, change in physical conditions which has occurred,

. as further evidenced, for example, by master plans indicating that areas surrounding

the parcel under consideration will in all probability be rezoned, a~d other media

artistically presented. All this is required or helpful in getting to the problem and

furnishing this additional and welcome light to a court, condemnation commissioners,

or jury, to illuminate these otherwise dark areas in a frequently difficult field of

property valuation.s Evidence or testimony of future change or proposed amendment

of zoning ordinances then, to be truly helpful, must involve a degree of reasonable

certainty, which is generally shown either by evidence of fraudulent suppression of

land value or these changing conditions in areas surrounding a condemned property;

the probability of future amendment cannot, of course, be remote or speculative.T

These wide latitudes of evidentiary criteria allow a broad stage for counsel to perform

a service in these difficult fields, guided by the precept which appears to be the gen­

eral weight of authority that such changing conditions require that evidence of a

reasonable probability of a change in zoning classification within a .reasonable time

may properly be admitted and its influence upon market value at the time of taking

should be taken into account.S

Valuation of lands proposed for right of way acquisition assume these same
I

burdens and should enjoy the same latitudes permitted by law as reflected in the

appraisal process, whether acquisition is by negotiated settlement, or by condemnation.

Subdivision Planning Controls

A very able planning tool, In addition to the conventional zoning regulations

and official mapping acts, is the' subdivision control or platting law device. These

. subdivision controls, especially when accompanied by highway oriented or at least

highway conscious zoning, can effectively aid in stabilizing thought and valuation

processes when a taking of affected lands becomes necessary. Subdivision cOfltrol laws

although effective on a rather limited geographic scale, can, when so highway oriented
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perpetuate a long range stability, particularly from points of view of restricting

direct access to adjacent highways and by restricting location and proximity of road·

side development. While reserving in large part the traditional local governmental

prerogative and controls in subdivision control matters, effective cooperation has been

experienced in those States adopting such laws . The basic control device incorporating

a cooperative State-local action, has proved effective. A few States have already pro­

ceeded to implement these devices, and it is hoped that planning tools and various

combinations thereof will become more common since the results· in these fields

can be rewarding, not only in exerting a stabilizing influence valuable to the community,

but also in valuing lands required for public purposes. The State of Wisconsin is

among the few States which have thus far adopted effective official mapping laws on

the, State level, and was the first State to adopt a firm highway oriented subdivision

control law ~1949), with Michigan adopting a ~imilar law in 1957.'

Right-of-way valuation and acquisition in areas directly included within planned

subdivision developments, and within adjacent or included areas comprising "potential"

subdivision lands, has been facilitated by the very existence of these subdivision

control laws. In the State of Wisconsin, for example, which enjoys the continued

effect of these official mapping devices and subdivision control laws, it has proved

highly effective in areas where highway improvements are proposed and land acquisi.

tion may be imminent. The land developers ordinarily will confer with the various

State and local agencies involved in these planning and highway improvement pro­

grams, with the result that subdivision J?lats and "potential" subdivision lands are

oriented to the proposed new highway improvement, and both the State program

and the individual land developer's private program proceed simultaneously and

compatibly. The gratifying result has often been that the lan,ds subsequently acquired

for public highway purposes were excluded from the subdivision development itself,

and the subdi~ision, as completed ip, harmony with the planned highway improvement,

has been left undisturbed through the free exchange of planning information. In

these cases the problem of valuation of the lands acquired for the public purpose has

been measurably minimized; nor was there any unnecessary aligning of opposing legal

forces to determine the almost automatically resolved problem of valuation of these

"potential" subdivision lands in areas undergoing a transition in land use and a marked

transition in prospective land use. This practical coordinated approach has proved

effective in those states utilizing these combined planning tools in highway matters. to

Interchange Laws

An additional planning device coordinated with the foregoing is the much talked

of "interchange laws". These planning requirements on state and local levels are

affecting the" sensitive and highly important areas comprising a reasonable radius
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surrounding the many interchanges of primary traffic arteries which are belOg produced

as a result of the accelerated highway program on a national level. These interchange

laws, and the sound thinking behind them, are gradually making inroads in traditional

county zoning ordinances. The mutually complementary philosophies in this area

will become more pronounced as the device becomes more widespread. In the State

of Wisconsin, for example, a recent county zoning ordinance has incorporated an

"interchange zone" which is in close harmony with the access and roadside protection

phases of pertinent provisions of the Wisconsin Administrative Code Subdivision Con·

troIs. Within a radius of prescribed control this typical ordinance is effecting care·

f~l coordination in protection of these roadside areas, and is fostering planned develop·

ment at these interchanges. These controls are desirable both from the local planning

point of. view in requiring and perpetuating orderly land development, as well as in

fostering services required on highly traveled traffic arteries, while yet protecting

the interchange itself for the primary function for which it was d~signed and con·

structed.ll

THE EFFECT OF HEALTH REGULATIONS, BUILDING CODES, ETC.,

ON RIGHT OF WAY VALUATION AND ACQUISITION

The Prohlem

Within recent years new tools and techniques 10 the fields of law and code

enforcement have begun to exert a profound impact and all evidences in the field

clearly indicate that ascribing the. effect of these tools on value, and the proof thereof,

is becoming a permanent part of the appraisal process. Consequently, these new

tools and techniques are a continuing assistance to acquiring agencies, as well as to

lenders and borrowers, and buyers and sellers, in the difficult problems of valuation

of properties subject to these laws and codes. Summary proceedings against non­

conforming land owners for violation of local zoning or code requirement~, pursuant

to enab~ing state legislation, can go far in posing clear-cut issues relative to a particular

property operated .(frequently at considerable profit) in violation of code require­

ments. These summary proceedings have been much used, for example, in urban

renewal projects. Such proceedings obviate the legal niceties so often inherent in

legal actions where too often the basic issues become obscured in a maze of evidentiary

matters.

A 1959 amendment of the Illinois Eminent Domain Act, for example, provides

in effect that in condemnation proceedings a court might instruct the jury to disregard

such value as may have been obtained from income derived from operations in viola·

tion of city code requirements and law. In the alternativ~, the law provides that a

jury might be instructed that it can take into consideration the amount of money
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expenditures which would be required in order to put the property In mIn unum com­

pliance with the,code or legal requirements.a

Valuation Pitfalls

In acquiring substandard properties or properties operated in violation of various

zoning or code requirements, two very basic inequities result. The first inequity

stems from the failure of the governmental unit to enforce the law or code require­

ments. An immediate and visible result of firm efforts, through negotiations or via

the judicial process in case of condemnation where any governmental unit as an

acquiring agency is guided by this valuation, is to decrease the cost of acquisition

and thereby maintain the proper and required control over expenditure of essentiaHy

public funds. The other' inequity in the acquisition stage relative to these substandard

.properties involves an impecunious buyer who with little or no cash down payment

assumes very substantial mortgage or other financial obligations which too frequently

exceed the full face value of the property.13 .

Examine this latter inequity-and it is inequitable both to the "purchaser" as a

private individual who considers himself the "owner" of the property and, if the basic

appraisal problem inherent in this type of situation has not been met, to the acquir­

ing governmental agency. Assume a private purchaser who has $10,000 in cash

and buys a substandard property, which is operated at a substantial profit in violation

of zoning and code requirements, for $40,000, the buyer giving a purchase money

mortgage to the seHer, who accepts such arrangement, in the amount of $30,000.

Question arises as to whether this is actually i cash transaction. The purchaser here

could probably obtain a $30,000 mortgage from conventional sources only by the

expenditure of perhaps an additional $10,000 to bring the 'property up to code.

If the property were brought up to code, its value would still be approximately $40,000.

Thus, the purchaser would have to invest an additional $10,000 in order to obtain

the $30,000 mortgage from conventional sources, which he obtained outright from

the seller of the substandard property. The purchaser would probably prefer to pay

$30,000 in cash and assume the hazard of not improving the property or correcting

the code violations, assuming a continued lack of enforcement of the violations. Does

it not therefore foHow, when the purchaser buys the property for $10,000 cash in

a transaction in which the seller takes back a $30,000 purchase money mortgage,

that the buyer is really paying $30,000 for the property and an additional $10,000

for the benefit of financing not otherwise available from normal conventional sources?

Does it not follow that the true value of the property is $30,OOO? This points up

the heavy obligation of the appraiser to be cautious in examining a comparable sale,

for example, to differentiate monies paid for the property itself and the monies

paid as a premium for financing a property iHegally operated at a profit. 14
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Valuation Problems

The next step, and an even more perplexing problem, is the Mayme Riley situa­

tion, a recent District of Columbia case relative to acquisition of substandard non­

conforming properties operated at a profit in violation of code requirements. ta The

value of the property being acquired by a public agency was established at a level

considerably less than the sum of several mortgages on the property. The owner's

legal counsel claimed that value was represented by the sum of the mortages-in

effect the purchase price which Mayme Riley had paid for the property and includ­

ing the value of some improvements made after the purchase. The court did not

hold that the value of the property was the amount, paid for purchase by Mayme

Riley, but the court did feel that an inequity had resulted and sent the case back

for a new price determination. The government .appealed, and the appellate court

sent the case down for a new trial.

In the Mayme Riley case the trial court had instructed the jury that the property

at the time of taking was to be appraised at its fair market value, which meant what"

the property would sell for in cash or "terms equivalent to cash". The court on

appeal held that the jury should also have been instructed that such terms would be

"equivalent to cash" if deferred purchase money notes are such that under normal con­

ditions the notes could be turned into cash at their face amount. The case itself was

framed against a background of rather peculiar circumstances, which may also have led

to the determination that the cost of reproduction method of valuation is a method

usually resorted to where the character of the property is such th~t it is not susceptible

to application of the doctrine of market value.

By either approach, or in fact by any recognized method of valuation, full apprecia­

tion must be given by the appraiser to the questionable status of these properties whose

primary claim to a negativistic right to continue operations is based upon a posi­

tive failure to enforce legal mandate.

In the Mayme Riley situation, set aside for a moment the fact that the pur­

chase may not have been a wise one wh re the sum of the mortgages exceeded the fair

cash market value of the property. Ne ertheless, Mayme Riley somehow may actually

have established an equity position that was saleable~an equity position that

would have a market value. In this ca e there were several individual persons occupying

relative "positions" with respect to, e property which in sum total were saleable for

a higher price than the fair cash market value of the property itself. In this type

of situation, there would appear to be an inequity in condemnation procedures which

would award full value to some positions and would disregard others entirely. Since

the appraiser is ordinarily retained to appraise the value of an unencumbered fee,

that is precisely what he should value. If, the land acquisition agencies want to be

"more humane and equ.i table,' , perhaps the' possibility might be examined as to con-
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demning. the interests of the holders of the prime obligations and put a reasonable

value on a quitclaim deed from Mayme Riley, who from the beginning considered

herself as "owner" of the property. The complete solution of the problem may, in

part, combine the appraisal process with legislative and perhaps administrative assis­

tance in predominantly slum or blighted areas in urban renewal programs, but would

apply to a far lesser extent in routine aC<Juisition for most public improvement projects,

such as the highway program, where zoning laws and code re<Juirements have not

been enforced by the administering governmental units. No property wherever

situated can have any guarantee of continuing immunity from enforcement of these

laws and code requirements.lI

In addition to the processes at the time of valuation or before the acquISitIOn,

these problems relative to the impact of law and code violations on value can affect

the transaction after the fact of acquisition, particularly in ,the case of private rela­

tionships. This additional. aspect of the problem, as i~ relates to the effect of public

land use controls on marketability of title, was involved in a recent State of Wis­

consin Supreme Court case with potentially far-reaching effectY In the Brunke

case, involving conveyance of real estate by a deed including terms that the premises

were to be conveyed "... free and clear from all encumbrances ...," it appears that

prior to the sale the Industrial Commission of Wisconsin had issued a certificate of

inspection concerning certain defects in the building and provided that the order be

complied with by a date which was some months after the date of the sale. It was

alleged that the violationf in effect constituted encumbrances and ~'ere a breach of

the defendant's warranty, and money was claimed for reimbursement of the ·amount

required to extinguish the code violations. The Wisconsin State Supreme Court adopted

the line of reasoning to the effect that a violation of a building code is an encum­

brance when the agency charged with its enforcement has taken action prior to the

conveyance which, if the normal administrative procedure is followed, would place

the purchaser in the position of a violator of the law and thereby impose on him the

"hazard of litigation." This reasoning in effect assumed an intermediate position

between holding with those cases which find: First, that zoning violations as such

are encumbrances and second, those which find that building code violations as such

are not encumbrances.18 It is considered by some authorities that in Wisconsin the

courts are tending toward the position and will eventually decide that a building code

violation is an encumbrance even though enforcement action has not begun. In any

event, it would appear exceedingly wise and cautious to recognize the necessity in

appropriate cases for inserting into offers to purchase, deeds, etc., provisions specifically

dealing with a violation situation.it

Basically, the problem here involved, and the resolution thereof, whether occurring

as part of the valuation or appraisal process prior to acquisition by deed or via the
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condemnation process, or after the fact by recovery or allied actions, is the same

wh,th" "i'iog b,fo« 0' .ft<, th, f"'l

LAWS AND REGULATIONS 'RELATIVE TO OUTDOOR ADVERTISING

The Policy

In the broad field of control of outdoor advertising there immediately appears the

traditional alignment of police power versus eminent domain as means of accomplishing

objectives established upon the firm foundations of public safety, convenience, and

the general welfare and including a very basic concept embodying aesthetic considerations

which 'are also claiming increasing recognition in law,20 This recognition that it is

as much within the power of government to determine that an area shall be beautiful as

to determine that it is healthy,21 together with the long recognized public safety aspect,

have in effect combined to precipitate broad statements and declaration as national

policy that outdoor advertising within 660 feet of the right of way edge of the National

System of Interstate and Defense Highways shall be regulated under national standards

develbped by the Secretary of Commerce. This is a basic federal recognition of a

problem which has long plagued the many States. This new policy relative to the

Interstate Highway System was stated by the Congress in the 1958 Highway Act and

establishes that it is in the public interest to encourage and assist the States to control

the use of and to improve areas adjacent to the Interstate System by controlling outdoor

adv~rtising adjacent to this highway system. The avowed policy was established to

promote the safety, convenience, 'and enjoyment of the traveling public and the free

Bow of Interstate Commerce, and to protect the public investment in the Interstate

Highway System itself. 22

The State of Wisconsin was one of the first States to implement this national policy

10 196021 by enabling legislation under which administrative rules were subsequently

adopted by the State of Wisconsin effective after April 5, 1960, which date was the

effective date of the enabling law.24

These provisions in Wisconsin's statutes and administrative code are in compliance

with the announced national policy on the subject and are in addition to the previously

administered statutory and administrative code regulations relative to prohibition of signs

and billboards under general State statutes. These State law and administrative code

provisions deal not only with such encroaching advertising facilities as may have been

located within highway right-of-way but also act to prohibit advertising signs beyond

the right-of-way limits and located on private property, where such advertising facilities

may be considered or proved to be potentially hazardous within the definitions con-

_' tained in such prior legisla~ion and code statements. Such statutory and code provisions

are ordinarily within the purview of the general police power of the State in these

611

../ .

.::",

.. "~.. ' .__ ...• _.-J .I.,-L-.,. _" •• _~LJ.""'-A._ 1 _~



matters. Consideration of the objectives to be obtained are, of course, also assessable

under eminent domain proceedings relative to restriction on land use or acquisition of

certain of the many interests comprising total ownership in lands.

Methods by which the objectives stated in the announced National Policy can

be realized will, of course, involve a thorough examination by each State of its

existing laws and court decisions to determine the most appropriate and feasible means

of accomplishing the required control. Except in the case of those few States, such

as Wisconsin, which have adopted state legislation and code regulations to implement

the announced national policy in this area of control, most States will require new laws

to effect such policy. There has been, of course, and there will continue to be vigorous

opposition to enactment of such legislation and regulations from outdoor advertising

industries, Support for such programs, however, will be forthcoming from groups

interested in the safety and aesthetic considerations in highway protection and in the

presenoation of landscape in its natural state.

The Problem

The basic, and perhaps primary problem confronting the various States in this

control, is whether outdoor advertising should be regulated through the exercise of the

State's police powers or whether it must be regulated through exercise of the power of

eminent domain. Nor will the designation of either means to achieve the desired

result, either as an exercise of the police power or as an application of eminent domain

processes, 'summarily solve the problem since in the last analysis the question must

be passed upon by the courts in the event· of opposition to administration of tht'

procedures adopted under either approach. It is frequently difficult to draw a precise

line. It has been contended that even a regulation administered under the police

power of the State may, in fact, be a "taking" in the constitutional sense if the private

individual has suffered any loss for the benefit or need of the public in administering

the policy. Fortunately, this view is not predominant, at least insofar as it automatically

requires payment for damage in any measure to the private landowner as a result of these

police power regulations. 2s

The Balance - Police Power

As an exercise of the police power inherent in the State, it is universally agreed

that reasonable regulations may be imposed upon the use of private property, or private

property may be taken without compensation as long as the regulation bears reasonable

relationship to protection and preservation of the public health, safety, morals, and

the general welfare. In the specific area contemplated by the National Policy relative

to outdoor advertising, there must be a balance among considerations of policy

relative to the extent that State legislation and actions should go or can go under
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the wing of the police power; whether the answer may be more ·in the field of eminent

domain by way of acquisition of easements, negative or otherwise; or whether the

ultimate solution may be a combination of these various considerations. The extent

to which private property may be regulated solely for aesthetic considerations is under­

going development, and although not conclusively settled, would indicate that the

pattern of pronouncements in the public interest being made carry potentially far­

reachin..g possibilities. 26 In implementing the desired control under police powers, there

would, of course, be no question relative to such right to regulate and prohibit those

billboards which would be considered as interfering with vision, sight distance, public

safety, etc. However, it is obvious that every billboard could not be considered in

itself as a traffic hazard. In accordance with the announced National Policy, any laws

implementing controls which are based purely on the police power, will have to

consider a number of factors, including population density, nature of surrounding

areas and conditions there prevailing, and based upon all considerations, will ordinarily

have to provide for a permit system with the reasonable regulation of advertising rather

than its outright universal and uncompromising prohibition. This would also be in

accord with the basic consideration that certain services necessary to the highway users

must be designated and identified, or directions otherwise given to the traveler to

satisfy the basic needs and requirements of safe and enjoyable travel. It is of course

obvious that what may be considered reasonable in one area may not necessarily be

reasonable in another area. If it is anticipated that a single, set of substantially

similar regulations will become prevalent or effective in all different types of areas,

and under all conditions and Circumstances, such regulations must allow sufficient

latitude or variations in order that the intent may be adapted to conditions and

requirements of the pa~ticular area, if the anticipated uniform support of the courts

and the general public is to be achieved.

Considering the nature of the times, the impact of current accelerated highway

programs .throughout the entire country and the dramatic increase in motor vehicle

traffic, would indicate that it can be reasonably anticipated that progressive far-sighted

treatment will be given to the necessary controls to insure preservation of aesthetics,

as well as preservation of the investment of the public in the physical highway facilities

themselves.27

Eminent Domain

Approaching the subject from the point of eminent domain, the first considera­

tion will be, of course, the general proposition that the taking of private property for

public purposes is limited to that which is necessary for the public purpose to be

accomplisqed. There would ordinarily be little difficulty in proving the existence

of public necessity to support acquisition of property, or interests therein, by eminent
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domain. Similarly, the courts have been ready to uphold statutes authorizing a taking

of restrictive easements upon payment of compensation. For example, the right to

control access, light, air,' and view has been upheld in general, and by this same reason­

ing there should be no objection to laws authorizing prohibition or restrictions against

advertising as being in the interest of public safety and welfare.

Many so-called negative easements are in current use and have been used through

the years. It is, of course, basically still an easement "appurtenant to the land," for it

places a burden on private property. In the case of such easements or burdens placed

upon the land as in the case of a negative easement, the burden is a restriction or cove­

nant to refrain or the right to prevent the owner from making a specific use of the land.

The right of eminent domain, as an attribute of sovereignty, is in general limited

by both constitutional and statutory provisions. However, as the conditions and situations

progressively change, the legislature may enlarge the power w.ithin constitutional limits

.by legislative enactmer:t as the public necessity requires.

It is not a new concept in the law that ,>arious interests in lands may be acquired

for public highway purposes in addition to the fee or other basic interest required to

accommodate the highway improvement itself. These additional interests may relate to

the remaining lands of the adjacent owner and may constitute restrictive easements going

beyond the limit of the lands acquired and designated as right of way. For example,

Wisconsin law28 provides that lands or ;l/tereJtJ there;/1 required for public highway

purposes may be acquired. Under these provisions, various interests have been acquired,

in addition to the much used acquisition of access rights, and have included conventional

construction easements, drainage and channel change easements, and where required, de­

velopment easements restricting certain designated areas or strips along the required

right-of-way to preserve the areas adjacent to the improved highway facility. It may well

be feasible, though in some situations perhaps co'stly, to expand the concept of highway

development rights to include prohibition against advertising or placing of advertising

structures within a described zone. This approach cO\lld, in effect, have a dual effect,

by not only accomplishing the regulation of advertising, but also of maintaining the ad­

jacent lands in substantially the present condition for possible future highway expansion.

The reasonableness of the taking would, of course, be subject to scrutiny by the courts

as to the extent of the restricted zone; but the general trend of thought which is be­

coming more crystalized in the direction of preservation of highway corridors, and par­

ticularly the emphasis being placed on aesthetics accompanying the physical attributes of

the improved highway facility, would seem to indicate a readiness to accept the con­

cept via the judicial process.

Special legislation, not necessarily related to the basic acquISItIOn laws relative to

lands required for highway purposes, also enters into this immediate area of study. Some

States, such as Wisconsin, enjoy specific legislative authority for acquisition of scenic
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easements'· which are directly applicable and which achieve the desired result relative to

advertising controls in the areas covered by these statutes.

In much of the foregoing procedures, acquisition of interests in land to effect ad­

vertising controls would involve an additional problem relative to valuation and the

appraisal process. It would not appear, however, that this problem would be an obstacle

any more than the appraisal problem involved in valuation of rights of access in con­

junction with existing or improved highway facilities.

The over all problem in this field is not one solely for the Congress, State legisla­

tures, or administrative agencies in acquisition processes relative to lands required for

public highway purposes. The outdoor advertising industry may itself submit proposed

legislation in these same fields. Both the State highway administrators and legislative

bodies must consider not only the desirability of these controls, but also the cost. In,
considering the public interest, it is also necessary to consider all the public, including

,the effect of the proposed legislation and regulations on legitimate business and industry

forming a well-established and necessary place in the economy of the States. The ultimate

resolution may well be a striking of a satisfactory workable balance, recognizing, though

limiting to a reasonable degree, the rights of advertisers, toward the end that the invest­

ment and preservation of the highway improvements will serve the public interest, safety,

and welfare, and still permit reasonable recognition of business and industry.

LAW AND POLlCY RELATIVE TO ENT~NCE CONTROL

"State control of both public and private access is fast becoming a maxim of modern

highway programming.. Such control is not only an important feature of the Interstate

Highway Program, but of other state highway construction programs as well. Under

such programs authorized by statute, it is no longer possible for the adjacent landowner

to maintain highway access from any part of his property; no longer does every cross­

road join the highway. This concept of control and limitation of access involves many

legal problems of importance to the attorney...." 30

The Necessity

The impact of the accelerated highway program during recent years has focused at­

tention on the concept of control of highway access from many vantage points. The

desirability and necessity of access' control is self-supporting, both economically and from

the considerations of public safety, convenience, and the general welfare. It appears every

day through dramatic alignment of figures, statistics, and reports. For example, from the

safety-economy standpoint, in 1955 alone, more than 38,000 persons were killed in

_.motor vehicle accidents; more than. 1,300,000 were injured; and economic loss ran to

over $4.5 billion. It has been estimated, however, that the fatal accident rate on highways
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with full control of access is one-fourth to one-half of the accident rate on comparable

roads without access control. The necessity of safety and controls from the human and

economic standpoints needs no support. Further, from the point of view of efficiency

and traffic capacity, it is determined that an average six-lane controlled access road can

carry 50,000 cars per day; whereas it would require 18 lanes for a nonlimited access road

to carry a like number of cars per day. Similarly, a limited access road can carry up to

three times the amount of traffic with no increase or widening of existing traffic lanes. S1

Control of access has come into its own. It is not the intent of this brief section to

trace the origins of the right of access, or the nature and extent of these rights, which

has been treated earlier in this text in considerable detail, including the various limita­

tions of such rights of access both with relation to new right-of-way, and with relation

to established right-of-way. Nor is it intended to discuss the means or methods of access

control which are available. The intensive research focused on the entire subject in

recent years has produced treatises-monumental works ~ well as detailed articles by

way of law review presentations, theses, etc., each of which not only expounds the

nature of access control, but also serves as a collection or compilation of authorities and

other source information, as well as discussions and analyses of cases tracing the de­

velopment of the concept from early years to the present status. Reference briefly to

these works relative to access controls and protection of roadside areas by such authors

as Levin,S' Beuscher,33 Covey,a< Netherton,3! Stanhagen,36 and Solberg31 will give a

keen insight into the many technical aspects of the problem and methods of treatment,

covering the crucial, formative 15 years from 1947 to the present.

It is rather the intent of this section to indicate law and policy relative to entrance

control in a jurisdiction typical of many States, and operating under substantially similar

laws effecting control of access under the again traditional concepts of police power

and eminent domain.

The Precept

Access control means many different things to various segments of the public who

are involved in or who may be affected by highway improvement and construction pro­

grams and highway use. To the highway engineer, access control means protection of the

traffic capacity of a highway facility throughout the built-in operational life of the high­

way and continued protection in the event further reconstruction may become feasible

after the operational life of the facility as originally constructed has been realized. The

highway user sees savings in travel time, costs, and convenience. The land owner may

take several views depending upon the highest and best use of his own land. It is not

uncommon to confuse acceu with acceuibility, the two often being equated. The i,n­

creasing trend would appear to be that accessibility can perpetuate a uniformity and sta­

bility in efficient operation, planned use, and property values to the maximum. Conven-
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tional considerations relating to various typical land uses, such as farmlands, suburban

residential areas, urban multiple unit residential areas, commercial districts, industrial

sites, institutional sites, and other roadside businesses show clearly that access directly

between such land uses and the main traveled highway is neither necessary nor even

desirable to afford successful operation of the land or enterprises in the highest and best

use attributable thereto. Nor is such direct access safe, or in the ultimate approach, con·

venient. Accessibility on the other hand is desirable and necessary, and in this area the

planner sees access controls as a challenge in maximum utilization of land use and plan.

ning for future use. Administration of public policy by governmental agencies in ac­

cordance with statutory mandate must consider the various viewpoints together and in

balanced perspective when policy determinations are made. Policy and administrative

decisions, compatible with the law, to be sound must reflect the best possible and feasible

accommodation and reconciliation of the various interests involved, within the framework

of the traditional public safety, convenience, and general welfare.ss

The Methods

In implementing the concept of access control there appear at least five basic

categories or means available, although only the first two, or various combinations

. thereof, have gained widespread familiarity to any substantial degree, the latter three

comprising in effect subtle variations or combinations of authorities inherent in the first

two. There would be first, the power to regulate private use of property referred to

as the police power; second, the power to appropriate private property for a public use

upon just compensation, referred to as eminent domain; third, the power to spend

public monies in aid of public purposes, or the power to make contracts; jouI'th, the

power to tax and license; and fifth, the planning function of public agencies.

Inherent in the basic police power doctrine in this field is the hitherto little noted

availability of an action of nuisance as an additional tool in implementing. control of

access in the modern highway era. This doctrine, though little applied thus far in

recogni~ing private access as a form of nuisance to a public highway, would appear to

be a potential tool available for such purpose just as this dotrine is available rela­

tive to controlling other roadside activity deemed detrimental, such as certain types of

roadside advertising. In general, judicial review of these statutory declarations would

appear able to withstand challenges of constitutionality under concepts of due process. 3D

The body of regulatory legislation relative to highway use and access thereto may

conveniently be placed in three categories according to objectives desired to be obtained

by the particular legislation: First, those regulations intended to protect the integrity of

access control as it is established and constructed in the original design of the highway;

second, those regulations intended to introduce access control into the design and opera­

tion of highways which were originally designed as land service roads but subsequently
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become unable to accommodate increased traffic demands in a safe and orderly manner;

and third, those regulations which are intended. to exetcise control over the adjacent

traffic generators or ttaffic generating capacity of the roadside land, thus fotestalling

the development of conditions which would jeopardize the safety, efficiency, and con­

venience of the adjacent highway.40

The past 15 or 20 years would appear to indicate that the basic coordinating thought

and philosophy, in striking a balance between needs of all classes of land use, develop­

ment and highway users, requires ". . . a reversion to the test of reaSonableness and

suitability of the access arrangement before and after control in the light of the land­

owners use of his roadside site with emphasis on establishing a better understanding

of the role of access in various land uses and reaffirmation of the premises on which

the current public policy of access control rests." 41

The Administrative Problem

Effective administration of access control laws and regulations must recognize that

both continuing and changing aspects of the overall picture combine to create a living

concept; access control is not a static thing. In other words, if the concept of this

all-important area in highway administration is to survive, and is to be a smoothly

workable legal tool, wisely administered, the highway administrators must face the basic

legal problem raised for counsel; namely, after access control has been established, when

and how may it be modified to accommodate the changes which occur in the economy

and as reflected in the use of the highway and roadside areas? And who should be

permitted to institute these modifications? And what is the administrative vehicle for

carrying such 'requests, consistent with public interest and compatible with the basic

concept of access control, in effecting the desired results, and at the same time per­

petuating the overall control consistent with public interest?

The key will of course in large part lie within the field of judicial review of ad­

ministrative decisions. This concept is fam,iliar; it has proved workable in the field of

legislative actions and would appear particularly adaptable to the field of access control

inasmuch as the record of the administrative decisions will form the framework, sup­

ported by the governmental administrative agency and its engineering-legal-planning

staffs for the presentation of the case of the landowner-applicant or the planner.

developer. Implicit in some current State access control laws is the right of appeal from

determinations made and published by the administering State agency, either as such

appeal is provided in the basic controlled access law or by the existence of compatible

legislation governing adminisuative procedures. This adminisuative-judicial review

procedure will be necessary to provide a mechanism for access control determinations,

and arrangements of controlled highways, to be in effect adaptable ~nd self.adjusting;

for as the patterns of land use and highway use change, this need for adjustment and
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modification will become increasingly manifest. The law and administrative procedures

applicable thereto must provide a firm but understanding procedure for resolving those

claims made that the prevailing arrangement of controlled access as it involves a par­

ticular area or land use development may have become obsolete and unrealistic, and

thus may border on a "taking" of property without due process of law in the constitu­

tional sense. This approach will not only become necessary as a device to protect access

control itself, but also will be required if, as the proponents of access control claim,

the control itself is one of many tools available for wise administration in the planning

and developmental processes to safeguard the public safety, convenience, and general

welfare in the increasingly broad areas of land use and highway use."

In the State of Wisconsin, for example, the applicable statutory provisions of the

controlled access law, and the provisions of the Administrative Procedure Act are in

effect combining to form a workable means to perpetuate these desired access controls

and an administrative process in harmony with the recognition of the controlled access

highway as a living, perpetual concept in these changing times.·s

Typical Administrative Application of the Laws and Code

In 1949 the State of Wisconsin Legislature declared:

. . . that the effective control of traffic entering upon or leaving intensively
traveled highways is necessary in the interest of public safety, convenience and
the general welfar~ . . . For the purposes of this section a controlled access
highway is a highway on which the traffic is such that the Highway Commis­
sion has found, determined and declared it to be necessary, in the interest of
the public safety, convenience and the general welfare to prohibit entrance
upon and departure from the highway or street except at places specially
designated and provided for such purposes, and to exercise special controls
over traffic on such highway or street. . .

. . . [The] Commission may use an existing highway or provide new and
additional facilities for a controlled access highway and so design the same
and, its appurtenances, and so regulate, restrict or prohibit access to or depar­
ture from it as the Commission may deem necessary or desirable. The Com­
mission may eliminate intersections at grade of controlled access highways
with existing highways or streets, by grade separation or service road, or by
closing all such roads and streets at the right of way boundary line of such
controlled access highway and may divide and separate any controlled access
highway into separate roadways or lanes by raised curbings, dividing sections
or other physical separation or by signs, markers, stripes or other suitable
devices, and may execute any construction necessary in the development of
a controlled access ~ighway including service roads or separation of grade
structures.

The traditional prOVISIons, relative. to public hearing after appropriate publication,

and the ultimate Finding, Determination, and Declaration to effect a particular con-
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trolled access highway are included, and the statute continues a'nd provides furthel

that:

.. no person shall have any right of entrance upon or departure from or
travel across any controlled access highway, or to or from abutting lands except
at places designated and provided for such purposes, and on such terms and
conditions as may be specified from time to time by the Commission....
After the designation of a controlled access highway, the owners or occupants
of abutting lands shall have no right or easement of access, by reason of the
fact that their property abuts on the controlled access highway ex for other
reason, except only the controlled right of access and of light, air or view."

Upon completion of the controlled access project or designation of an existing

highway facility as a controlled access highway, the legislation further provides that

... after the establishment of any controlled access highway, no street or
highway or private driveway, shall be opened into or connected v.'ith any
controlled access highway without the previous' co'nsent and approval of the
Commission in writing,' which shall be give~ only if the public interest
shall be served thereby and shall specify the terms and conditions on which
such consent and approval is given.

If new right-of.way is required for additional facilities for a controlled access

highway, either in conjunction with or in lieu of designating an exsting highway as

a controlled access highway, the legislation provides further that "... any lands or'

other private or public property or interest in such property needed to carry out the

purposes of this section may be acquired by the' Highway Commission in the manner

provided in Section 84.09." 45

Under the procedures effective In the State of Wisconsin a public hearing, as

required by law, is held after due publication of a notice of public hearing to be held.

This notice will indicate the highway proposed for control, and the route or alignment

thereof. The properties affected or to be affected thereby are identified for informa­

tion of the landowners. After the public hearing is held, and the matter considered

by the State Highway Commission, if determined to be in the public interest, a Finding,

Determination and Declaration is adopted, published as requi~ed by law, and ultimately

recorded with the Register of Deeds in the appropriate county wherein the project is

located. The Finding, Determination and Declaration of the highway commission will

designate the properties affected thereby, and accordingly the effect of the order of the

commission will be posted to each property so affected by the recording process in the

office of the County Register of Deeds. Subsequent to adoption by the commission of

the control order, an official map is prepared by the highway commission indicating

the precise alignment of the highway in relation to the adjacent properties affected, and

for each property so affected, the map will indicate the access, and any restrictions ap­

plicable. This official map is available to the puplic upon request, and is filed with

various local offices including the office of the County Register of Deeds, as well as
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the offices of county, city, town, village and other gO\'ernmental offices for viewing

by the public upon request. The map is also available at a nominal cost to any land­

owner or other person interested. This map is explicit in the information showing the

commencement, alignment and termination of the project and designating each property

affected and the access, if any, authorized for each such property. Any subsequent

revision or amendment of the original Finding, Determination and Declaration, or the

official map relating thereto, are treated in a similar manner.

After the controlled access project becomes effective, formal "Authorizations for

Access to or Across a Controlled Access Highway," or "Denial of Access," are issued

and mailed to each landowner affected by the project.

Subsequent to the establishment of a controlled access highway facility, in accord­

ance with laws and regulations relative thereto, any additional access which may be

granted after full consideration by the highway commission and its specialized staff must

be in accordance with the statutory requirement that no street or highway or printe

driveway shall be opened into or connected with the controlled access highway without

prior consent and approval of the commission in writing, which shall be given ollly if

tbe public illterest shall be served tbereb)'. Although it has been somewhat rare that

any additional privat~ us~ op~nings furnishing access to the controlled access highway

facility have been allowed, it is not at all uncommon that an "adjustment" or "re­

class"ification" of existing access, or access authorized under the commission's Finding,

Determination and Declaration, has been considered and grantee! by the highway com­

mission. These latter situations will in general relate to planned land development,

systems of frontage roads, shopping centers, subdivision plats, and similar indices of

orderly land use development. . In such cases an existing or pre\'iously authorized point

of access for private use may be authorized for public use as a plat street or a frontage

road connection with the controlled access highway, In these cases it has frequently

resulted that other authorized points of private access will be rescinded and removed

rn vIew of the fact that the planned frontage roads or plat streets developed with the

land use proposed have made obsolete the continued necessity for all or some of such

prior points of private access. The negotiation aspect and cooperative interplay of

traffic engineering, planning, and land development projects, as the sum total of the

administrative processes, has proved remarkably workable in the state of Wisconsin.

These very sensitive areas of administration in a field of regulation which, although "

admittedly clearly in the field of public interest, safety and convenience, and public

necessity, have and will continue to meet some localized obj ection from landowners,

particularly those who may want to commercialize "islands" of enterprises or "ribbon

development" to the maximum momentary and monetary advantage of the landowner.

These "islands" and "ribbon development" have not always proved to be in the best

interest of long-range planning, development, and perpetuation of planned land use
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qonsistent and compatible with the controlled access highway facility and compatible

~ith the general public interest.

In properly assessing the over-all concept of controlled access, particularly from

a police power point of view, it is of course mandatory that the effect of legislation

of this type be considered also in relation to requirements satisfying the equal protec­

tion and due process clauses of state and federal constitutions. There must also be

assessed the nature of review as required by the particular statute, or by other legisla­

tion compatible with and bearing upon the subject, as well as under common law. This

is particularly necessary in the case of the controlled access law presently under con­

sideration, as administered by the state of Wisconsin, inasmuch as necessary rights

and interests required to carry out the intent of the statute may also be acquired by

eminent domain, as noted above.~

It is generally agreed, although particular statutes may vary in their terms, that

the scope of review of administrative decisions made pursuant to the statute will be

substantially similar regardless of the specific wording of a particular access control

statute. The Wisconsin Administrative Procedure Act provides in effect that admin­

istrative decisions which directly affect the legal rights, duties or privileges of any per­

son, whether affirmative or negative in form, shall be subject to judicial review as pro­

vided in the law. The statute provides that generally the review be conducted by the

court without a jury, and the scope of review relates to the basic question of determining

whether the administrative findings or decisions may have prejudiced the substantial

rights of the particular daima.nt in that they were: a. contrary to constitutional rights

or privileges; b. in excess of the statutory authority or jurisdiction of the agency, or

affected by other error of law; c. made or promulgated upon unlawful procedures; d.
unsupported by substantial evidence in view of the entire record' as submitted; or e.

arbitrary or capricious.H

The problem on review may become particularly complex especially in those

statutes, such as that of the state of Wisconsin, which incorporates 'aspects both of police

power and the use of eminent domain to accomplish controlled access highways.

It is the general concensus of opinion in the administration of the Wisconsin

controlled access law that the scope of review would be substantially as outlined in the

State Administrative Procedure Act. Under Wisconsin law, therefore, there are two

basic yet distinct determinations that the State Highway Commission will make in these

matters. First, is the determination by the commission finding that the designation

of the highway as a controlled access highway is necessary in the interest of public

safety, convenience 'and the general welfare. Second, the commission will make a

decision as to how individual prqperties will be affected. Under the applicable provi­

sions of the Administrative Pr~edure Act such decisions must be appealed within

thirty days after service of notice of the order or decision.
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At the time of the Finding, Determination and Declaration of the Commmission

establishing a controlled access highway, the highway commission makes· studies to

determine the access to be allowed to individual properties, and public access which

will be authorized under the project. If it is determined in the interest of public safety,

convenience and the general welfare that certain parcels be landlocked, with no direct

access to the highway, the commission may elect to proceed under provisions of the

controlled access law authorizing acquisition of the required lands or interests therein

under eminent domain procedures, especially in cases where no other existing indirect

access is available to the landlocked parceJ.48

If a particular tract of land is entirely landlocked by the controlled access law,

it would appear that a "taking" may have occurred in the public interest, and acquisition

by eminent domain procedures would be required. On the other hand, if there is rea­

sonable access to the controlled access highway (either direct or indirect), no "taking"

would occur in the constitutional sense which would require compensation or a resort

to eminent domain proceedings.49 Here again the concept of acceJJ as against acceJJibiJ­

ity would appear to be paramount.

The studies made by the commission and its specialized staff relative to deter­

mination of the degree of restrictions necessary in the public interest to adequately

protect the highway for the use for which it was intended, will result in designations

as to the extent, type, location of private and public access to be allowed to connect

with the controlled access highway facility. After these studies and upon publication of

the official map indicating the results of these studies, the property owner is notified

by mail of the determination' of the commission as to how the Finding, Deter~ination

and Declaration relative to the controlled access project affects the individual property.

The "Authorization" or "Denial" of access is speci£c relative to the land affected, in

that the extent, nature, description, use limitation, etc., of such access as may be author­

ized, is explicitly spelIed out. Again, request for a rehearing must be made within

thirty days upon receipt of notice of such determination in accordance with provisions

of the Administrative Procedure Act. At this time all questions involving the Finding,

Determination and Declaration, or Order of the Commission as it affects the particular

property of the specific landowner, must be resolved.

Subsequent to this time, any requests for an additional point or points of access,

either public or private, or requests relative to reclassification or change in the permitted .

use of authorized access, raises a single issue before the highway commission, i.e., the

question of whether such request would be in the public interest, in accordance with

the controlled access law' itself.50

Ordinarily, any subsequent. division or subdivision of larger tracts of land existing

at the time the controlled access order became effective need not be considered by the

State Highway Commission in its deliberations relative to determination as to whether
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a particular request is in the public interest. Planned land developments would ordl

narily result in a reclassification or authorized expanded use of existing access provided

the development is compatible with the nature and operation of the controlled access

facility, is serving the public interest, and is consistent with the intent of the legisla­

ture" and the Highway Commission."

The changing economy, as reflected 10 land use development would therefo.e in

general be considered in the public interest, where compatible with the basic necessity

of the controlled access project itself, and compatible with other legis'lative and code

requirements in the public interest relative to access controls.

In conformity with constitutional and common law requirements, administrative

procedures relative to determinations by the commission upon applications submitted

subsequent to the highway commission's original Finding, Determination and Declara­

tion establishing a controlled access highway, may not require a hearing as being neces­

sary to satisfy the requirements of due process, or as a prerequisite to judicial review.

The commission may make its decision upon its own investigation in these cases, and

its determination will be based upon full investigation and documentation, which need

not necessarily consist of sworn testimony. Rather, it will ordinarily consist of engineer­

ing and other staff studies made relative to the specific problem, and such other infor­

mation available to the commission bearing upon the particular problem or application.

In making its determination, findings of fact and conclusions will ordinarily be prepared,

consisting of concise separate state!J1ents and the ultimate conclusions reached upon eadl

issue. This decision of the commission is transmitted to the property owner wh'o there­

upon may either ask for a judicial review or may request an administrative hearing on

the decision. Should the further request for an administrative hearing be timely made,

it will ordinarily be grar..ted. It may be administratively desirable to have pleadings in

support of the application for this type of hearing before the commission. Such pleadings

would be additionally desirable in that it may permit a determination by the commission

denying a hearing, should the pleadings show reasons that the applicant would not be

entitled to one.

In the absence of specific statutory provisions providing for a hearing in the con­

trolled access law itself, ~3 it is felt that the opportunity to be heard or the opportunity

to present written materials before the Commission, and to present arguments thereto,

would be in compliance with the constitutional and common law requirements, Ordi­

narily, the facts are not in dispute in the great majority of the cases involving access

control; rather, it involves only the application of the law itself, and administrative policy

and procedures to these undisputed facts.

The Supreme Court of Wisconsin has held that judicial review of an administrative

decision is the ~xdusive way to review controlled access decisions, and therefore the

questions of administrative policies and procedures and the scope of judicial review be-
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come a matter of paramount imp?rtance In the administration of the controlled access
. laws. 54

Looking to the Future

Just as the authority of the state to exercise its inherent police powers to effect

access control in accordance with legislative grant, is an accepted attribute of sovereignty,

so too the authority of the state to u~e powers of eminent domain to implement access

control is no longer challenged. However, two areas of possible controversy are apparent:

{mI, the basic question as to when eminent domain proceedings must be used in prefer­

ence to the procedures under the police power; and second, the problem of valuation of

access rights when they are acquired or condemned for highway purposes.

One of the difficult problems at the outset, relative to the determination of whether

to use the police power or the power of eminent domain to effect access control, is the

original determination as to when the right of access of an abutting landowner is

restricted, limited or otherwise reduced below the point where such access is deemed

reasonable and adaptable for his land use. The matter of acquisition of the requisite

rights of access via eminent domain, would appear to be a discretionary matter within

the prerogative of the administering state agencies relative to effecting a controlled access

highway, considering the requisite basic determination as to method, against the legisla­

tive-engineering background of the statutes. In the state of Wisconsin, for example,

the laws state that such requisite interests "... may be acquired ...." under statutes

goyerning procedures for acquisition of lands and interests therein for highway pur­

poses. Such statutes permitting acquisition of the required interests likewise state that

if the required lands or interests cannot be purchased expeditiously for a price deemed

reasonable, the administering. agency " ... may acquire the same by condemnation...." 55

The other area of possible controversy relative to the standards for valuation of

access rights when acquired for highway purposes, involves inherent relationships of

access and accessibility and land use. Various land uses have traditionally been considered

as requi~ing rather stereotyped methods or means of access. However, all land uses

actually enjoy a great deal of flexibility relative to the arrangement of access necessary

to adequately sen'e the particular land use development. The number or arrangements

of these various patterns of access, anyone of which can be equally efficient, desirable

and fully capable of handling the traffic volumes generated by the particular land use

development, are limited only by the imagination of land use planners and developers in

carrying through their particular projects. Further consideration by the planners would

normally be given to the' coordination of their access requirements with the larger re­

quirements of other areas developed by private or public planning agencies, and to

.. ·achieving a compatibility with the design of the particular highway facilities ~djacent

thereto in the interest of public safety, convenience, and the general welfare. This too,

625



is a changing thing; it is an essentially perpetual process of land use and development

reflecting the changing economy. Recognition of the overall situation as a fluid con­

cept dictates that control of access via the eminent domain procedures, be not static or

related strictly in time and condition to a set or established pattern or degree of land de­

velopment then existing at the time of acquisition.
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CHAPTER 43

Property Management and the Disposal of Improvements

MARION MARKHAM

Supervising Right-oj-Way Specialist

Bureau of Public Roads

and

CHARLES M. FORNACI

Rigbt-of-Way Specialist

Bureau of Public Roads

An acceptable definition of property management would be the administrative

care of real property with the objective of maximum net return to the owner over the

longest period of time. Rent collecting and bill paying; although components of

property management, are mechanical practices and are not necessarily the controlling

ones. The forces and trends affecting income and expenses are the major elements

which control the ultimate welfare of real estate.
.By definition, therefore, commercial property management is unalterably associated

with income properties and the production of the maximum income therefrom.

Property management usually entails, among other things:

1. The determination of proper rent schedules.

2. The securing o~ desirable tenants.

3. i The collection of rentals.

4. Provisions for maintenance and repairs.

5. The keeping of adequate records.

6. The ultimate sale or disposition of the property.

Every one of these generalized concepts applies In a marked degree to the

present activities of property management in the highway right-of-way field, for one.

of the emerging problems generated by the accelerated highway programs has been

the management and disposal of improvements loca~ed on lands acquired for highway

rights-of-way. For many years, very little attention had been given to this phase

of the right-of-way ac~uisition function, mainly because relatively few structures were

in fact being acquired in most .States. With the advent of the accelerated programs and
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the large increase in the number of improved parcels which had to be acquired, partic­

ularly in urban areas, most States were not equipped with either the knowledge or the

expert personnel to efficiently handle the disposition of these improvements either by

clearance or by retention for rental purposes.

Administrative Organization for Property Management

It appears essential and basic that the efficient performance of an effective right­

of-way program requires a properly organized and coordinated property management

section. At the present time there are 24 States with property management units,

and 2 other States are in the process of establishing such departments. As a general

rule, these sections have been organized as a part of the right-of-way division. In the

majority of jurisdictions having property management sections, their functions en­

compass not only the interim management of improvements acquired by the highway

departments, but also the final clearance of the right-of-way area prior to actual con­

struction.

The functions involved in the field of property management require a personnel

force with a thorough knowledge not only of real estate transactions and prevailing

market conditions, but also the very specialized skills needed in the appraisal of

buildings for removal or demolition, the conduct of sales, and the leasing and

maintenance of properties.

Irrespective of the particular type of administrative organization developed for

property management or the functions assigned thereto, it is important that those duties

that are so delegated be clearly understood by the members of the section, the right-of­

way division, and all pertinent segments of the highway department. Responsibility

for management and clearance functions should properly be delegated to one official;

but if it is determined to divide these duties through two separate units, the persons

delegated these tasks should be completely aware of their areas of responsibility and

those of their counterpart. As in all administrative fields, proper delineation and

definition of functions will result in a coordinated and productive organization.

Lead Time and Advanced Acquisitions

Although universally accepted as one of the prime requIsItes for an efficiently

operating right-of-way program, the matter of lead time, or rather the lack of it, attains

particular significance in the problem area under discussion. The vast majority of States

have been seriously hampered at one time or another because of this condition. In

this specific context, the absence of adequate lead time not only contributes to hasty

and sometimes unsound appraisal and negotiation techniques, but in a negative sense,

actually deprives a State of a readily available source of revenue that exists in the

proper and efficient disposal of structures.
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In this connection, the advantages of a sufficiently far-sighted acquISItIOn program

cannot be overemphasized. Such a program not only enables a State to acquire rights.

of-way and dispose of property 'in an orderly, efficient manner but permits the rental

of improved properties in the interim period prior to actual construction. Very real

possibilities exist in this area for a return to the States of a substantial portion of the

original capital investment expended for improved properties. While there is some

feeling that the strict business of a highway department is to build highways and not

competitively engage in the real estate business, the sizable amounts invested and the

possibility of substantial recapture make a balanced program of this nature operate 10

the general public interest.

It is significant that all of the States are attempting to make the necessary

time allowances in their construction and program scheduling to permit the proper

acquisition and clearance of the required right-of-way areas. The considerations and

flexibility which, by definition, must exist for the attainment of this objective call

for a high degree of coordination between the various divisions of the highway

organization. Even a rudimentary and partial achievement of this goal would go a

long way towards the elimination of many of the problems presently confronting t~le

right-of-way departments.

Inventory of Improvements Acquired by the States

An essential requirement for the proper operation of a p.roperty management

section is the maintenance of a complete and current inventory of all improvements

acquired and/or held by the State.

III the maintenance of adequate inventory records, the following general types of

data should be collected on each improved property acquired by the State: Percent and

amount of the total purchase price attributable to the improvements, estimated salvage

value, method of disposition, sale price, and the amount paid or returned in demoli­

tion, whether by a special demolition contractor or the general highway construction

contractor. Such a record, could also be used to include pertinent data on rentals,

including length of time and amount of income realized, repairs and personnel costs, etc.

The maintenance of this record system on an active and current basis provides in a

relatively short time a bank of data indicating the amounts and percentages of recapture

realized, and the most advantageous methods of disposal available in the particular

regions of the State.

With the desirability of this function accepted, it would be a simple mechanical

problem to establish either a ledger method or a card punch system, or some combina­

tion of the two, to maintain the required data. The elaborateness and detail of the

_' system ptilized depends upon the individual State, but the important point is that it

include, at least, the above noted information.
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Determination of Salvage Value

Salvage value refers to the amount of investment recapturable by the State from the

ultimate disposal of improvements, irrespective of whether the buildings are to be

relocated or demolished. The salvage value of improvements located within the

right-of-way area is, by definition, something less than the market value of these

same buildings on their permanent sites because of the obvious necessity for physical

removal. The determination of salvage values is a highly complex and technical func­

tion, requiring the consideration of such factors as the costs of moving and restoration

of the improvements, the effects of local restrictions and codes, the reaction and demand

of the local market for used improvements, and the construction and design characteris­

tics of the particular building which may determine the feasibility and economy of

relocation.

If possible, estimates of probable salvage values should not, as a rule, be

delegated to the appraiser who made the original real estate valuation on the property

of the specialized knowledge required. While it. is undoubtedly true that many

professional appraisers possess the necessary background, too often the appraiser may

be selected to establish the salvage values simply because of the lack of more adequately

trained personnel. With the limiting qualification for the particularized skills and

knowledge, the employees of the property management section are perhaps in the best

position to estimate these values.

Market value for the properties involved may be self·established by the action

of public bids and auctions. Some restraint is, of course, exercised in this technique by

the ability of the vending authority to reject offers and readvertise for sale if the

proffered offers appear too low. While not possessing the sophistication of the more

formalized techniques, this method probably works on an operational level about as well

as any other.

When the previous owner. wishes to· retain the improvements, the agreed-upon

settlement usually reflects the actual cost of moving with an amount allowed for

alleged depreciation accruing to the property by reason of relocation. If the sale of

the improvements is to be made to the general public for removal or demolition, the

salvage value estimated is predicated upon the prevailing market prices paid for

similar properties under similar conditions. The worth of these latter estimates would,

of course, be directly def:endent upon the availability of sufficient historical data

to make the ultimate value conclusions reliable.

If the body of information necessary to make valid estimates 10 this area is not

available due to lack of experience, the maintenance of an adequate record system,

as previously noted, would provide within a short period the necessary supporting data

to make well·founded estimates of probable salvage values. The investment of time
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and effort required for this record system would be more than compensated for by the

availability of this reliable market data.

DISPOSITION OF IMPROVEMENTS

In the disposition of improvements located within the right-of-way areas, the

owner is generally given the opportunity to retain and relocate the improvements. If

this cannot be accomplished and there is some worth to the structures, the State may

attempt to sell the buildings through sealed bids or public auction. As a final recourse,

especially in those cases where the improvements are of low value or the right-of-way

area is immediately required for construction, the State arranges for their removal either

through a separate demolition contract or by inclusion in the general highway construc­

tion contract.

Retention by Owner

Given the fact of owner retention, financial settlements may fall into two major

categories. Under the first classification, the estimated salvage value of the structure is

deducted from the appraised property value, with the owner receiving the balance as

net payment. In the second set of circumstances, the estimated moving costs are added

to the appraised land value, with the owner receiving this totaled figure. Under both

sets of settlements, the owner bears the cost and responsibility for the moving and

rehabilitation of his structures.

There appears to be a substantial monetary difference In end result depending

upon which of the two techniques is employed. As illustrative of this point, a

hypothetical case is outlined below with the following set of assumed figures:

Total property value $8,000; land value .$3,000; building value $5,000;

moving costs $2,500; estimated salvage value $500.

METHOD A METHOD B

Total property value $8,000 Land value $3,000

Less salvage value 500 Plus moving costs + 2,500

• Net payment to owner $7,500 Net payment $5,500

•

•

•

•

It appears obvious that while the property owner is being treated fairly and ad­

vantageously under both sets of circumstances, the difference in methods represents an

absolute and substantial dollar loss to the highway department under the first technique.

The second method appears to be the more favorable to the acquiring authority.

Irrespective of the particular method utilized, the owner's retention of structures

is to the State's advantage as to tune, monetary payment, and good will. However,
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it is desirable, if the Owner is to retain the improvements, that definite arrangements

be concluded at the time of acquisition rather than permit the owner to sell his

property to the State at full maket value and then at a later date have the same owner

repurchase the property at a low figure either at public sale or from the demolition

or construction contractor.

Public Sale

As a secondary step, attempts are generally made to dispose of improvements

through public sale when the owner does not wish or cannot be persuaded to retain.

The method of sale is usually through sealed bids or public auction sales; or if the

circumstances of the particular case dictate, both methods may be used. Sealed bids

are generally used when the individual structure is of low value or located in a some­

what remote area, whereas auctions are more generally utilized where properties are

located in urbanized areas with an active local real estate market. The use of sealed

bids is sometimes preferred because it provides a more systematized control with less

expenditure of personnel. In general, however, both methods appear to offer satisfactory

and relatively equal results.

In this context, sales on a payor be paid" basis may be resorted to, requlClng.

of course, the use of sealed bids. It is felt the advantage of this technique lies in the

reduction of personnel time expended, with the probability of securing somewhat more

favorable bids on borderline improvements.

Although at first glance stipulations as to a minImum acceptable bid may appear

desirable when conducting a public sale, there is some feeling that a fixed minimum

bid may have the effect of scaring off potential bidders. This can be ob\'iated

to some extent by not advising the bidders of the amount fixed, or as an alternative,

the State can reserve the right to reject unsatisfactory offers, thus maintaining an

effective safeguard against a decidedly disadvantageous bid.

Right-of-Way Clearance by Demolition or Construction Contracts

There is a tendency to resort to the practice of letting demolition contracts or

including improvement removal provisions within highway construction contracts whel}

structures cannot be disposed of or when the right-of-way area is immediately required

for construction. This situation usually arises because particular properties are unsaleable.

or because of the lack of an adequate lead time to arrange for their public sale. As

noted previously, the development of this adequate lead time is a primary requisite for

an efficient disposal program; and given this adequate interval, resort to pu~lic sale

will generally produce the greater return to the State and eliminate the neces~ity for

destruction of otherwise valuable structures. Those buildings which are capable of
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being relocated or dismantled for salvageable materials will be sold under the most
ad"antageous competitive market conditions.

However, even with an adequate time element for public sale, there will occa.

sionally be buildings that either have little salvage value or cannot be economically

relocated, and therefore will fail to develop any interest from prospective bidders. As a

result, the State bears the responsibility for the removal of these unsaleable properties

from the right.of-way limits, and must choose between a separate demolition contract

or as a last resort, inclusion of this item in the highway construction contract. In

essence, there appears little to overwhelmingly recommend the use of one method in

preference to the other. A demolition contract might be chosen to eliminate a potentially

unsafe structure or a neighborhood nuisance when the anticipated period of con·

struction is somewhat in the future. Again, it might be feasible to let ,this type of im·

mediate contract to be able to realize whatever limited salvageable materials are available

In the structures before vandals completely. remove all items of any value.

When, in the final instance, it might become necessary to dispose of improve·

ments through either a demolition or construction contract, every effort should still

be made by the State to realize any value that may exist in the structures. Conceivably,

this could be accomplished by setting up bid forms on a "payor be paid" basis. Although

there is a tendency to. look upon demolition as a liability item for which payment

to the contractor' must be made, there are occasions where str~ctures represent an

absolute asset for which the State should receive payment. The most competitive situa­

tion might be brought about by advertising for bids on a "payor be paid" basis.

The State would ultimately realize full benefit from the structures to be demolisheQ

even though they are of supposed marginal value. In any event, the State should

be in a position to make a valid prebid determination of the salvage values of the

improvements in order to effectively judge the bid prices submitted.

The practice of including all disposal items in either a demolition or' highway

construction contract, may possibly have the particular advantages of a uniformity of

procedure plus an absolute savin;gs in time expended for right-of-way clearance. While

these factors may be considered of paramount importance in certain States, the question

is still open as to whether such a procedure overlooks a potentially rich source of

recapture for at least a part of the investment made in the acquired improvements.

In any event, it cannot be recommended that a State engage in the wholesale use of

demolition contracts for right-of-way clearance until it has demonstrated that this.

particular technique will. effect the greatest economy, both in terms of time and money.

Included in disposal contracts may be provisions to the effect that all of the

improvements must be demolished and that none may be relocated to other sites

either by the contractor or by sale to members of the general public. The inclusion of
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these stipulations effectively limits the practice of prior owners repurchasing their

former dwellings from the contractor at a low price, removing them to another

plot, and in essence reaping a "windfall" from their dealings with the public

authority.

Vandalism

One of the more conspicuous and wasteful aspects of the acquisition of improved

properties for right-of-way purposes relates to the problem of vandalism 'of structures so

acquired. This specific problem has been advanced as the main reason for the letting

of separate demolition contracts far in advance of actual construction dates. In addi­

tion, vandalism of structures often occurs to such a severe degree that it is necessary to

destroy buildings wh ich 'might otherwise have substantial values for relocation or

as a source of salvageable materials. Quite obviously, any.loss sustained to these struc­

tures because of vandalism represents an absolute loss of a potential revenue source.

While the minimizing of vandalism is in many respects a mechanical function for

solution at the local level, certain factors are self-evident in this area and certain

suggestions can be presented as to possible desirable practices.

Structure oCCllpal1cy Experience has shown that vandalism does not occur

while structures are occupied, either by tenants or former owners. It seems desirable

therefore to allow improvements to be occupied as long as possible prior to the time of

public sale or the award of a demolition or construction contract. The successful

operation of this synchronized program naturally requires a high degree of centralized

responsibility by a property management director or other persons with appropriate

authority to coordinate the removal of occupants and the immediate surrender of the

improvements to the successfl.11 purchaser or contractor.

Awareneu of resource Granted that these improvements do actually represent

a resource, and that vandalism causes a loss in value from this potential, one of the

first steps in the reduction of this problem appears to be to make every employee,

particularly those in the right-of-way and construction divisions, feel personally re­

sponsible for the development of procedures and the prevention on a day-to-day

basis of any acts of vandalism that might reduce this revenue source. This is not to say

that highway personnel should assume policing duties, but yet the operational

employees working on a particular project every day are in the best position to observe

and keep close check on vacant properties. However, this particular phase can only be

as effective as the administrative intent and purpose ultimately transmitted to these

employees.

On an operational level, certain jurisdictions have develope~ relatively satisfactory

and unique methods of coping with vandalism. It is accepted that all methods will

638



•

•

•

•

•

•

•

•

•

•

•

not have universal applicability, but the following examples are presented as some of

the current practices being used in this field.

California is generally recognized as having smoothly-functioning management

and disposal procedures. Yet, at one time California was likewise beset by large-scale

vandalism, especially in urban areas, and the highway department was unable to secure

what it felt was adequate police protection for vacant properties awaiting disposal.

Therefore, a procedure was developed whereby in those areas where there are a sufficient

number of properties to justify the expense, the highway department secures the loan

of regular State police personnel who devote full time to the protection of the improve­

ments. At the present time, there are approximately 35 State policemen assigned to the

right-of-way department, with the department bearing the full cost of their salaries and

vehicle operation. The State estimates that even with this expense involved, the

ultimate result is a very substantial saving to the highway department.

Georgia has adopted a procedure whereby buildings are offered for public sale

as soon as right-of-way acquisitions begin on a project.· The offers for sale are made

with the understanding that the buildings will be delivered to the successful purchasers

if and when they are acquired by the State. Through the operation of this method the

purchaser is ready to take possession immediately after the premises are vacated, and

thus vandalism is sharply reduced. Florida used a similar approach on one project,

except that every structure on the whole contract was included in one mass bid.

The successful bidder was able to secure possession as each improvement was vacated,

and the damages usually inflicted by vandalism were eliminated.

Adopting another approach, the Port of New York Authority developed a unique

system for curbing vandalism in a high density urban area acquired for new approaches

to the George Washington Bridge. By means of a cash contribution to the local

YMCA, they were able to have a special project office opened with counselors and sport

facilities available. With the establishment of a meeting and recreational headquarters

for the f1eighborhood youth, they were successful in keeping them away from the struc­

tures, thereby sharply curbing vandalism.

In the final analysis, there are no quick and foolproof methods for solving this

problem. Rather it involves an administrative recognition of the loss of a revenue

source, with an accompanying intent to reduce this waste of a public resource. Starting

from the base of this intent, it is necessary to strive for a proper organiz~tional

structure with a centralized authority to properly program building possessit::a and

surrender to successful purchasers or contractors. And as a final step, highway employees,

local police authorities, and the general public must be made to realize the public interest

in these structures and to assume the ultimate responsibility to prevent the dissipation

of this community investment.
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Retenrion of ImprovementS for Rental Purposes

In recent years, most of the States have initiated the practice of leasing acquired

structures when they are located in right-of-way areas not required for immediate

construction. However, because of the recent inception of this practice in many States,

there is no general national consensus yet available as to the monetary effectiveness of

this program. The lack of property management experience combined with a lack of

adequate lead time for sufficient leasing periods have contributed in· many areas to

relatively ineffective and marginal rental programs.

From a positive position, two States have experienced rather startling results

with a farsighted acquisition and management program. At the present time, California

has under lease agreement approximately 7,500 improvements, realizing a present annual

gross income of over $6 million. Maryland's experience has been that its program

recaptures up to 50 percent of the acquisition cost of structures when a lead time of

5 to 6 years is provided, In both cases, an effective property management section and

an adequate lead time period have been recognized as the major necessities for an

efficiently operating and economic program.

. Although there is a tendency among some States to dismiss possible recapture

through rentals as being too small for serious considerations, all evidence indicates

that if this program is effectively utilized, a greater amount of the monies imested

could be realized than is being done at the present time. The rapidly increasing acquisi­

tion costs demand that all States examine very carefully every available means of recoup­

ing at least part of the money expended for improvement acquisition.

TermJ of rental agreement - Because of the short time available for renting

structures in many instances, the terms of leases entered into are generally on a month­

to-month basis, with a 30-day termination clause incluc..led, usually available to either

party, Where advance right-of-way acquisition programs are in effect, leases may be on

a yearly basis, or possibly on some other set period depending upon the scheduled con­

struction date. The possibilities of recapturing a substantial percentage of the purchase

price of the improvement are naturally much greater where an advance acquisition

program is being carried on. A combination of the two types of lease agreements may

be used; i.e., the month-to-month rental agreement may be entered into when construc­

tion is not too far off, and a year-to-year lease or other specific periods for properties

acquired some years in advance of construction.

Actual amounts charged for rent vary generally between 5 and 8 percent of the

purchase price of the structures involved, or may be based on the prevailing rate in the

area. The somewhat lower rents are compensated for by the fact that maintenance of the

properties involved is generally the responsibility of the renter.
I
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CHAPTER 44

Utility Relocations and Accommodations*

Public highways are of major importance to our social and economic life; con­

sequently, certain regulations relative to highway design and highway location have

been publicly accepted as vital necessities_ Publicly, privately, and cooperatively­

owned utilities have also been accepted as vital parts of the essentials required to

provide for general welfare_ They too have certain design features, which must be

observed in order for the utility lines to function properly.

For economic and/or physical reasons highways and utility lines at times must

of necessity jointly occupy the same right-of-way. It is the responsibility of

the State highway department to accomplish the location, design, construction, an,d

maintenance of the State highways, and to provide adequate safeguards in the expend'i­

ture of public highway funds. The Federal and State highway agencies cannot, however,

confine their interest and attention to only those situations involving the expenditure

of public highway funds. Rather, in all instances where utility facil~ties are encountered,

every effort should be made to accomplish the most economical and best engineered

adjustments and relocations possible. In order that utility facilities may properly

function in the best interest of the utility consumer without becoming a hazard to the

traveling public's use and safety or hampering the proper construction and maintenance

of the highways, it is advisable that the general outline of policies' and procedures

contained herein be adhered to by those in the State organization responsible for

coordinating utility-highway matters.

Classification of Utilities

For general purposes, all utility physical plants and operating facilities of both

public and private nature may be considered as either pipe lines, communication lines,

or electric power lines. Each one of these groups will present their individual type

of problems, methods of relocation and administration thereof.

1. Pipe lines may be further divided according to the products they carry: (a)

The gas lines may be considered as high, medium, and low pressure transmission

• This chapter represents a report and compilation of various State utility operational pro­
cedures, prepared by the Office of Right-oE-Way and Location, Bureau of Public Roads. It has been
written for informational purposes, and is not intended to furnish specific policies, or to replace
existing procedures with respect to Federal-aid reimbursement provisions.
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lines, distribution lines, vacuum lines, gathering lines, and service lines;

(b) oil and gasoline lines may be divided into crude lines and refined-products

lines, gathering lines, and sludge waste lines; (c) water lines may be either

of concrete, cast iron, or steel pipe; and (d) miscellaneous pipe lines may be

those used for sewers and/or municipal wastes.

2. Communication lines may be either micro-wave facilities laid underground or

aerial conductors on pole lines or a combination of both. They may be either

local service lines or toll lines.

3. Electric power lines, in general, may be high voltage transmission lines or

lower voltage distribution lines; either or both lines may be in combination

as well as being installed above or below ground.

Design and Functional Requirements

Utilities must be located and designed to be clear of or protected from the high­

way construction operations. It is therefore necessary to consider the minimum

maneuvering area and space required, and a minimum limit of subsurface penetration

of heaYy machinery used.in the earth excavation and embankment work. Final location

of the relocated utility should also be clear of or protected from possible damage

resulting from the operation of maintenance m~chinery and impact from highway

traffic.

For controlled access freeways, such as Interstate freeways,l no utility installations

should be made within the access control limits, except under extraordinary conditions or

for the purpose of crossing the right-of-way, and then such utility must be so designed,

constructed and protected that its operation or functioning may' be maintained by the

utility company from outside the controlled right-of-way limits without interfering In

any VI'ay with the traveling public using the highway and ramps.

In all instances, overhead and underground facilities must provide the minimum

required clearances and be designed to afford maximum safety for the traveling

public. The design and types of materials shall conform with appropriate govern­

mental codes, regulations, and specifications.

There are certain functional requirements that must be considered in the installa­

tion of the utilities. Installations should be constructed so that they will be accessible

for their own servicing and will not obstruct the area for future highway use and mainte­

nance. Pipe lines should be designed and constructed free of any sharp or acute angles,

which would prev.ent their interior cleaning or swabbing. Pole lines should be so located

that their anchors may be installed without encroaching on the backslopes of highway

1. For Interstate highways, se~ "A Policy on the Accommodation of Utilities of the National
System of Interstate and Defense Highways," published by the American Association of State
Highway Officials; approved June 10, 1959, adopted July 30, 1959.
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drainage ditches. Valves, tees, drips, etc., placed on pipe lines should be located

so that they are clear of the highway roadway, drainage ditches, ramps and fences.

Conductors for communication lines and electric power lines should be properly spaced

and elevated above the ground to meet the standards prescribed by the respective con­

struction codes.

Relocation Costs

State participation in the cost of a utility relocation required by a highway project

will be governed by State law. Normally each relocation will fall in one of the following

categories:

1. Where the utility company or ownet has a vested property interest in the land

being acquired for highway purposes, the relocation costs ~ill be normally

borne by either the State or local interests.

2. Where the utility facility occupies a public highway right-of-way through a

permit, franchise, or license issued by the responsible authority, the responsi­

bility for bearing the cost of relocation will be normally set forth under the

terms of occupancy. Such will prevail except where overriding state laws provide
otherwise.

3. Where the utility facility occupies a public highway right-of-way, or land

acquired for highway right-of-way, through sufferance, without documented

easement in favor of the utility owner, or by actual encroachment, being located

outside the described limits of its easement, then the cost of relocation will

normally be borne by the utility company.

4. Where there is a combination of the above conditions covering a utility's

facility involved in a particular highway project, then the' costs of relocation

will be prorated between the State and the utility company.

Where the State has requested Federal-aid funds to defray the costs' of utility

relocatidns, project approvals, authorizations, scheduling of the work and the handling of

the details involved must be in accordance with Federal regulations prescribed by the

Bureau of Public Roads (reference is made to the Bureau of Public Roads Policy and

Procedure Memorandum No. 30-4, and subsequent related memoranda).

Project Operating Procedure

Upon completion of planning or highway location surveys the State should

immediately notify th~ owners of affected utility facilities that such surveys have been

made and that plans are being considered for a highway improvement. A map showing

the approximate alignment of the survey should be forwarded with this notification,

together with a request that the owner list all of his utility facilities in the vicinity
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of the survey. By an early exchange of such intormation, both the State and utility

compan}' establish a line of communication with each other and can effectuate the most

economical and practical solution to their conflicts in the highway location or utility

relocation. It is advisable for both the State and the utility to designate one particular

, person in each organization to act as contact man in all phases of the relocation procedure.

Such an early exchange of information is commonly referred to as "liaison," which

is a necessary process for the orderly planning of ways to meet common highway-utility

problems. If highway-utility activities are to remain in harmony during' the critical and

extended period during which many highway-utility conflicts will need to be resolved,

liaison can not begin too early in the life of a highway project. It is for this reason

that States should attempt to advise the utility and furnish it with the necessary

highway construction plan details as soon as they are deVeloped in order that it may be

prepared to initiate negotiations or suggestions for making necessary adjustments to its

utility facilities in the construction of the highway project. This information can

have a decided influence on right-of-way acquisition, as well as road design details.

Such liaison will result in substantial monetary savings in land excha'nges as well

as special construction details designed to lower relocation costs, Much time, money

and effort can be saved where the overall responsibility and authority for coordinating

such matters is placed with one individual or unit in the utility and State organization.

After these early State-utility discussions have been held, the State should provide

written notice to the utility requesting it to:

1. Proceed with preliininary design for the utility relocation in connection with

the Stat~'s construction, and

2. Advise the State when such design is sufficiently advanced in order that a field

conference may be held.

The utility company should pro~ee.d to design its facility and the highway depart­

ment to design the highway in a manner that will assure that adequate protection

is being provided for the highway and that the utility's productive capacity and

function is restored to a like condition which existed prior to the proposed highway

construction.

Considerable time is saved when an early job site conference is held, attended

by the State's resident en.gineer, the State utilities engineer, and the utility company's

engineer. On complicated Federal-aid projects, the Bureau of Public Roads area or

district engineer may be requested to attend the conference.

From this ((inference the utility company obtains the information necessary to

formulate its proposal, discuss and be informed of special requirements, reimbursable

items, nonrclmbursement items, betterments for which it must pay, and other pertinent

information that will permit it to submit a proposal that is acceptable with the first
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submission. All engineering decisions agreed upon dunng the site coni erence SllUUIU iJ<:

documented in the proposal submitted by the company, so that these decisions will

become a part of the agreement assembly and serve as guiding information to all

echelons through which the agreement must pass until finaf reimbursement is made.

If the utility company is not adequately staffed to prepare the necessary plans

and estimates, and desires to use a consulting engineer, permission should be requested

in writing from the State. This request must be accompanied by an estimate for such

services. Utility companies are sometimes reluctant to start their preliminary engineering

work until they have been provided with definite lines and grades of the proposed

highway facility. This is not necessarily the most effective approach to the ensuing

problem, for here is where the utility company can make a material contribution to

the ultimate design of the proposed highway. By providing the State with the benefit

of their experience and knowledge of past or related relocations, the utility could,
initiate certain designs which possibly might result in a monetary saving to both the

highway department and utility company, or possibly recommend ways to alleviate the

need of making the entire relocation. Likewise, the utility's early participation in design

of a relocation also provides essential lead time necessary to procure the utility'S own

material needs as well as improving possible timing and coordination of problems that

would otherwise arise between the utility and highway contractor during the physical

highway construction.

The utility will prepare a CDSt estimate for the relocation in conformity with

current requirements. The basis of this estimate will be supported by suitable plans or

drawings. This estimate and .drawings will become a part of a formal agreement

to be executed by the utility and the State. The agreement, estimate and drawings,

together with the necessary supporting docwnents, should be submitted by the utility

to the State for its review and recommendatiens. Any betterments. to be installed for

the benefit of the company should be so indicated in the estimate, plans and statement

of work.

The agreement will set out the contractual relationships between the State and

the utility. The utility will agree to provide all necessary supporting affidavits of its

rights, title, easements or any other documents that indicate its interest in the land

occupied by the affected facilities, in order that appropriate determinations may be

made of the proportionate shares of the eligible costs to be borne by the State and

the utility. In addition, the agreement must set forth the determined percentages

of the total eligible costs to be borne repectively by the State and the utility.

The utility must also agree to perform the work as indicated by the accompanying

estimate, plans or drawings, subject to the State's and the Bureau of Public Road's

(on Federal-aid projects) inspections and approvals during and subseque9t to comple­

tion of the utility work. The State will agree to participate in the cost 6f the utility
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relocation to the extent prescribed by State laws and policies, and on Federal-aid projects,

in conformity with the eligibility requirements for Federal participation. At any time after

the execution of the agreement, but before the utility relocations are completed, if

it is determined that the cost of the relocation has been underestimated, or substantial

change has been made in the plans, the utility should immediately tender a revised

estimate, together with a request for approval of any revision in cost.

The utility plans and cost estimates prepared should be sufficiently informative,

definitive and complete to provide a clear picture of the work to be done. They form the

basis for the State-utility agreement and are made a part thereof as an exhibit. The

plans should, at least, include the following data:

1. Related highway alignment (with cross roads and streets) showing project

identification, stationing, structures~ and profile.

2. Legend, plan scale, plan date, color coded (old and proposed) utilities.

3. Location, length, profile, type, size, class, protective devices, and major com­

ponent parts of the existing utility facilities with the utility's name shown.

4. Temporary changes to utility facilities (if applicable), showing horizontal and

vertical alignment.

5. Permanent changes to utility facilities, showing horizontal and vertical alignment

and minimum dearances.

6. Work to be performed at the expense of the owner.

7. Existing and new highway right-of-way lines, with ,access control shown,

if applicable (limits .of the utility company's title, easement or permit are

desirable also).

The cost estimate is considered acceptable if it meets the following. minimum reqUire­

ments:

1. It should show the utility company name, highway project number, and be

identified by number and/or date of estimate.

2. The estimate should set forth the items of work to be performed by groupings,

indicating the costs of preliminary engineering, labor, construction overhead,

materials and supplies (temporary and permanent), transportation, equipment,

etc., broken down by work phases in sufficient detail to provide a reasonable

basis for analysis and give a clear understanding of the work involved.

3. It should show all credits to the project, such as salvable material, betterments,

and extended service life credit.

4. The estimate ·should be in sufficient detail so that the State personnel, upon

completion .of the work, can readily relate the costs accumulated for the

work accomplished to the work required in the agreement with no doubt as
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to whether. any work phases were added or deleted or any betterments were

involved.

Some items should. properly be left for final review and audit, such as final

salvage credits, actual quantities, hours, rates, prices, etc. There are other items,

however, such as the general scope of the work, credit for extended service life, over­

head or underground design, the economics of the proposed adjustments, need for

cathodic protection, thickened wall pipe, spare conduit or duct, coating and wrapping,

additional height of pole lines and similar engineering items, which should not be

left for decision at the final review and audit time. These decisions should be made

and properly documented after adequate review of the pro~sed utility adjustment by

appropriate engineering, right-of-way and audit personnel before the agreement is

approved.

No physical construction work toward the accomplishment of the uti)ity relocation

may be done prior to written authorization by the State to proceed. In other words, the

existing facility is to remain undisturbed, and no expenses of any nature toward the

physical construction of a replacement facility or the removal of the present facility

may be incurred by the utility until such authorization is given. After joint reviews by .­

all parties concerned, the State will advise the utility company as to the status of its

proposed agreement, indicating any missing papers or other information needed to

complete the submission, and setting forth any particular stipulations and/or considera­

tions required to make the agreement fully acceptable for firial execution,

Construction Procedures

Once agreement has been reached on the essential elements by all parties,

the utility will be authorized, by written notice from the State, to proceed with the

. necessary relocation. Upon receipt of the State's authorization the utility will take

the necessary steps to bring about the physical relocation of its facilities as soon as

possible. V it is necessary for any of the work to be contracted, that is, to be done by

other than the utility's own forces, and such fact was not stated in the supporting

papers of the executed agreement, the utility must at once advise the State, indicating

that it is not adequately staffed or equipped to perform the work with its own forces,

or otherwise show that it will be in the public interest to contract the work. Upon the

utility's receipt of an approval to proceed by contract method, it will solicit bids from

reputable contractors for performing the work.

The utility company will advise the State of the date that they propose to begin

the relocation work. If the underlying highway project is advertised for the receipt of

A:onstruction bids during this interim, the State should so advise, the utility. The utility

should also be notified of the award date and the highway contrlctor as soon as possible
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following the official award of the highway contract. The State will then conduct a

preconstruction meeting prior to the start of physical work in order to review and

discuss the proposed construction schedules, sequence of operations, safety measures,

and general coordination of work by all affected utility companies and highwar

contractors who have State agreements or awarded contracts on the related highwar

project. This meeting is for the benefit of both the highway contractor and utility

company and each should send a responsible representative who is in a position to speak

for his respective organization. Arrangements are also made at the meeting for im­

mediate notification of specific persons in each organization in case the agreed opera­

tional plan is to be adjusted or special safety or protective measures are needed during

the construction period. .

Where the utility must rent equipment to accomplish t~e work, an appropriate

solicitation for quotations of rental rates from suppliers .of the required kind or type

of equipment shouid be made to establish that the lowest available rate is paid.

Existing continuing contracts for rental of transportation and other equipment, which

the utility has determi~ed to be. the most economical for its operations, mar, upon

approval of the State, be considered as complying with the requirements.

To assure equitable reimbursement for its cost, it is extremely important that

the utility keep a careful record of the field operations. Such records should include

dates between which particular field operations were performed, the number of men

used on the job to accomplish those operations, the number, kind, and capacity of the

required pieces of equipment and machinery, dates used, the actual quantities of

all materials used and quantities and conditions of those received and returned shall be

recorded.

The State should at all times during the physic?.! re-arrangement of the facilities

keep a record of materials being placed in the new installation, materials being remm'ed

from the present facility, the numb~r of employees working, the number of man-hours

worked, supervision provided and equipment used. '

It is advisable that the State's construction supervision of utility relocations be

in the hands of one man, a project inspector, with necessary assistance from other field

and staff members. Such assignments are made in the same manner and purpose as

those made for other items of construction, This procedure also gives a more uniform

interpretation and treatment of State and Federal requirements. By the same token,

utility companies are urged to follow the same practice. The project inspector should

keep a detailed record, by date, to include the work force and equipment used, the

disposition of salvaged or removed materials, and the amount of new materials going

into the work. Complete records should be kept by the project inspector, showing

quantities involved in credits for betterments and salvage, completely supported by ap­

propriate, documented notes. The inspector should develop records of the actual work
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adequate for use in auditing procedures and development of as-built plans at a later

date. Such records will require submission of the regular notices for the start of work

on a project and completion of utility work as are required on all highway construction

contracts. Weekly progress reports, covering such utility operations, will also be pre­

pared and routed in the same manner as weekly reports covering highway construction

operations.

The utility company should carry out the relocation and record the related actual

costs in accordanEe with the provisions of the approved agreement and all other

provisions prescribed by State laws and policies of the State. The utility company

should be required to keep, and make available to the project engineer, and to other

authorized representatives of the State, copies of detailed payrolls for office and field

. personnel, equipment use records, materials used, and salvage records, including the

condition and disposition of the removed and salvaged materials, as well 'as the payment

to any subcontractor, if the work is performed in that manner.

Payment for Relocation Costs

Upon satisfactory completion of the work covered by a relocation agreement, the

utility must make a complete billing covering all costs incurred, "With complete "as-built"

plans, and submit same to the State for review and approval. The billing should show

the description of the work and give the site of the project, the project number, and

the date on which the first work started. Where preliminary engineering and/or

right-of-way items are involved, the date should be given on which the earliest item

of billed expense was incurred, and the location should be noted where the records

and accounts billed can be audited. The billing should be prepared in a statement form

accompanying State claim forms properly executed in the required number. Adequate

references must be made in the statement to properly correlate the billing with the com­

pany's accounts, records and relevant documents.

Unlc;ss the agreement was approved on a lump sum basis, the statement setting out

the accumulated costs shall follow as closely as possible the form and order of the

items set out in the estimate supporting the approved agreement. The totals for

material and supplies, material handling costs, labor, overhead, travel expense, transpor­

tation, equipment costs, miscellaneous construction costs and/or other services will be

shown in such a manner as will readily permit a. comparison with the approved

plans and estimates.

All principal items of material should be detailed to show actual quantities, sizes,

description, unit price and extensions, following the pattern set up in the approved

e:;tim~te as closely as possible. Salvage crefits for recovered permanent materials will

be shown on the statement following the charges for materials incorporated in the
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permanent facility, and salvage credits for temporary materials used or returned from

the job should follow the charges for materials charged to temporary construction.

Cost records and accounts are subject to audit by a representative of the State

and (on Federal-aid projects) the Bureau of Public Roads. During the progress of

construction and until the audit of the utility records and final payment of relocation

costs has been completed, the records and the accounts pertaining to the construction of

the project, and accounting therefor, will be available for inspection by the representa­

tives of the State and (on Federal-aid projects) the Bureau of Public Roads..

Conclusion

The American Association of State Highway Officials and the American Right of

Way Association have viewed with professional concern the implications of the increased

volume and magnitude of highway and utility right-of-way relocations which will

be required over the years ahead as a result of the tremendous construction program of

a nationwide system of highways to be built under the provision of the Federal-Aid

Highway Act. Both associations, representing national components of highways, utilities,

and other agencies, recognize that these respective organizations would be seriously

affected by the required relocations or possible disruption of many portions of their

respective highway and service networks.

During the past several years, the AASHOjARWA Liaison Committees have

been engaged in the stim~lation, encouragement and sponsorship of mutual advance

planning procedures between highway departments, utilities, and other agencies. This

form of liaisoo does not include discussions concerning the geometric design of

highways, design of utility facilities, or questions of reimbursement to the utilities for

relocation costs. However, the joint committees have found that where bOlla fide

cooperation and collaboration of the parties have been established, there are many tangible

benefits resulting to the participating agencies. Likewise, these objectives also are

consistent with the principles of the Bureau of Public Roads' policy and procedures,

which provide for the encouragement at State levels of the advance planning needed

to resolve utility adjustments and relocations.
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CHAPTER 45

The Research Function in Right-of-Way Acquisition

DAVID R. LEVIN

Deputy Director, Office of Right-of-Way and Location,

Bureau of Public Roads

Certain kinds of research studies can be of inestimable value in land acquIsitIOn

for highway purposes. Because, increasingly large amounts of public funds are being

spent for highway rights-of-way, attention today is being focused on all elements

of right-of-way cost. The general principle which both Federal and State highway

officials seek to follow is not to underpay any particular property owner, but not to

overpay either. To assist this objective, more and more States are finding that research .­

on particular right-of-way problems can pay handsome'dividends.

, AG:cordingly, the- righ~-of.way professional, should know, something about the:

: ki~ds of research. ..studies which are being undertaken in this field today, and some
. . ..

possibilities fOE the future. The kinds of research referred to involv~ economic impact

"research; s~verance d~~~ge studies of ~e,v~ral kinds, control of _access analysis, and'

other varieties. - These are discussed in some depth in the following paragraphs.

ECONOMIC IMPACT RESEARCH

As a point of orientation, it might be profitable to here review the standards

that governed the selection of routes for the National System of Interstate and Defense

Highways.i The selection of this system was no hit-or-miss proposition, as some er­

roneously believe, but was based on sound engineering and economic criteria, as

follows:

1. Service to cities of various population groups, - The routes selected should

connect as directly as possible the maximum number of cities of various

population groups.

2. Service to principal met"opolitan areas - The routes selected should provid~

maximum service to principal metropolitan areas as well as to specific cities.

3. Density of rural fopula/ion - Routes should traverse the country's most

populous bands of rural territory.
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4. Distribution of the whole population - Routes should have their principal

termini in the larger cities and also pass enroute between these termini through

or very close to the denser clusters of population in small towns and populous

rural areas.

5. Relation to manufacturing acttVlty - The routes selected should provide

transportation facilities for as much as possible of the manufacturing industry

of the country. Locations where manufacturing activity exists in greatest volume

are the points of origin and destination of large volumes ot motor truck

traffic for which service should be provided, as well as for passenger car

traffic.

6. Relation to agricultural production Interstate System routes should traverse

to the maximum extent possible the areas of high per acre value in marketed

crop production.

7. Relation to concentratiollJ of motor vehicle ownership Interstate System

routes should be selected to traverse to the maximum extent possible areas

having a high density of motor vehicle ownership.

8. Relation to ralites' of strategic importance from the standpoint of na/ional

defense - The Interstate System should be designated to include the prin­

cipal traffic routes of military importance.

9. Relation to militarJ and naval establishments and war industry Routes of

the Interstate System should be selected to serve the highway movement to and

from' military and naval establishments and potential war industries.

10. Relation to ralites of highest traffic volume - Interstate System routes

should be selected in accord with the highest traffic volumes in the areas

traversed, serving a share of the total highway movement greatly exceeding the

proportion of the total highway mikage involved.

11. Relation to principal topographic features - Consideration of major topo­

graphic features is important in the selection of some Interstate System routes.

Conformation of the land and the courses of principal rivers may influence to

some extent the location of certain routes.

12. Cooperation with the Department of Defense One of the primary

functions of the National System of Interstate Highways is to serve the national

defense. Under the provisions of the Federal-aid Highway Act of 1948 the

Commissioner of Public Roads was directed, among other things, to invite

the cooperation and suggestions of the Secretary of Defense.

The measurement of the effects of this route selection process, and in fact,

almost every kind of activity involved in the right-of-way function can benefit from the
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increasingly significant findings of economic impact research. This kind of study

seeks to ascertain the nature and magnitude of the economic and sociological effects

of highway improvements on urban and rural communities, on residences, on industry

and business, on recreation, on natural resource exploitation, and all other sectors of the

economic life of the nation.

Obviously, if the right-of-way official is fully informed on the findings of this

research, he can more competently acquire the lands needed for highway purposes at the

lowest price to the public and the fairest price to the property owners involved. The

data derived from economic impact research can be very revealing in distinguishing

between real and fancied damages. If there is actual damage involved in a particular

taking of property for highway purposes, the right-of-way official will be the first

to recognize it and want to compensate the landowner for it, to the extent that

compensation for such damage is authorized by law. If there is no <Iamage in fact,

economic impact research could reassure the property owner and he will be the more

willing to settle for a fair price.

Aside from its more specific applications in the right-of-way appraisal and

negotiation processes, economic impact research will provide a broad and general back­

ground for the right-of-way official which can be obtained in no other way. Accordingly,

it is 'suggested that the right-of-way agent obtain, at the earliest possible time, copies

of any economic impact research which has been conducted in his own State. From

that point on, he may want to investigate the best of such similar studies in other

States. A selected list of a few of the latest completed economic impact studies, as of

the date of this writing, is found at the end of this chapter. (Attachment A)

Recently, an excellent summary of about 100 of these studies has been prepared

for the use of the Congress of the United States. Hundreds of thousands of dollars of

research money are represented by these studies, yet the summary can be obtained

for a mere twenty-five cents, by writing to the U.S. Government Printing Office, Super­

intendent\ of Documents, Washington 25, D.C. and asking for House Document 72,

87th Congress, 1st Session. The State highway departments probably have extra copies

available for the use of their right-of-way personnel; otherwise it is well worth the small

expenditure for the individual to purchase his own copy, for this report will place the

right-of-way professional in possession of solid factual data on matters and areas of

his work about which he had previously only had a general or intuitive knowledge.

An extensive manual is now available for the conduct of economic impact research,

issued by the Bureau of Public Roads, entitled Guide for Highway Impact Studies,

Decembc;r 1959. It is available from the State highway departments or from the

Bureau of Public Roads.
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SEVERANCE DAMAGE STUDIES

A particular kind of economic impact research which has just been described

involves severance damage or land economic studies. In general, severance damage or

partial-taking studies are case history analyses of all or a selection of parcels along a

given highway route that has been improved. The facts that constituted the basis for

the appraisal of and payment for severance damages in the first instance are the starting

point. To these are added such facts as the condition of access, proximity to an

urbanized area, type of highway, size of the parcel remaining, land use status, distance

to ramp or interchange, and other related factors. Additionally, any sales of the remainder

or portions of the remainder are analyzed in terms of similar elements. From all of

these facts, i"t should be quite obvious whether a proper or improper basis was

used in the first instance in ascertaining the kind and amount of severance damage that

existed, if any.

Traditionally, highway departments have been seeking to ascertain and measure

the extent of severance damages, based upon the generally accepted legal and appraisal

principles that govern such situations in the particular State involved. A few highway

departments have, in the past several years, noted that at least in some instances allega­

tions of damage to remainders have not materialized in fact, after the highway

improvement was completed and opened to traffic. Quite to the contrary, they have

been aware that in many instances substantial benefits to the owners of remainders

have resulted instead of fancied damage.

Su~picion of benefit, however, is an insufficient basis upon which to mount an

appraisal that' ,will stand up under the scrutiny of either the experts for the property

owner or the courts that seek to arbitrate disputes between public or quasi-public

officials and property owners. Moreover, such officials themselves want to be

fair to both the public that must finance the bill and the property owners; they want

to neither overpay nor underpay.

The answer to this vexing problem is scientifically derived data, in the form of

case histories of properties that have been subjected to partial taking for highway pur­

posef., over a sequence of. time. For the sake of easy identification, these have been

called severance damage or partial taking studies.

Savings Resulting from Use of Studies

Actually, these studies cost very little to undertake. Yet the potential savings that

coulel result from, the application of the data developed in these studies could be

enormous. In this connection, a recent litigated case in Mississippi should be noted,

where the owners sought total compensation from the State highway department,

including a large severance damage item, amounting to $404,270. At the trial in the
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Mississippi Chancery Court, the highway department brought in technicians who had

produced some of the economic impact studies in Texas, since they had not yet developed

similar data of their own. It is believed that a great deal of weight was given to this

testimony, and the Chancellor awarded the property owners the sum of $29,312. On

appeal, the Mississippi Supreme Court reduced the award to $6,812.

It is quite apparent that the difference between $404,270 and the final award

of $6,812 can buy a lot of economic impact research or severance damage studies in

Mississippi, and the State would still be money ahead.

Extent of Severance Damage Research

Severance damage studies are now actively being carried on in 30 States. l Twelve

additional States are planning to undertake severance damage research. 2

The nature of the work completed to date and of studies in progress is outlined

in Attachment B, attached to this chapter.

In most of these States, the actual research or investigation is being carried on

by the highway department personnel; in a few cases by university groups or others. In

all of these instances, Federal-aid highway planning survey funds are used, the

so-called 1Y2 percent funds.

Suggested Form of Case Study

The earliest of these severance damage studies were undertaken in California.

Based upon the California experience and later studies in Washington, Oregon, Ohio,

and other States, a suggested form has been evolved for assembling data for each

partial taking involving severance damage. It is included as Attachment C.

At first blush, one may note that this form is rather extensive. Just a word about

that: If only half of the facts are obtained, the study might just as well be forgotten

entirely. One can assume that these data will be scrutinized closely by the appraisers

for the ~roperty owner (and they should) and by the courts. If a complete job has

been don'e, the data will stand up; otherwise, they will be discredited.

The form suggested is designed with that end in view. In fact, it utilizes much,

if not all, of the data contained in the original California forms and it is also a

re-arrangement designed to facilitate easy coding and analysis. Extensive use is made

of check boxes; and while this extends the physical size of the form, it makes for

easier analysis at a later date.

Analytical Punch Cards

If this general form and approach is followed by a particular State, it will obtain

a respectable amount of sound data on each of a selected number of partial takes. The
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next step is to pacbge these data in usable and easily accessible form. Punch cards

have already been designed which will serve this purpose.

If the suggested standard [arm and punch cards are used by the States, every

State highway department or other agency will be enabled to use the data derived by

every other State. If a group of States, such as for example, Wisconsin, Indiana, Illinois,

Iowa, etc., wants to interchange punch cards, they can do so with the confidence that,

if any of them punch code 15 or 16 or 25 on any of the cards, exactly the same data

will be represented.

Not only does this make sense from a State's point of view, but doing it this

way will mean that a "bank" of severance damage data will have become available

for the first time, so that trends on a Statewide, regional, or even national basis can be

formulated. This in itself wil} be invaluable to all the State highway departments.

Standards for Classification of Cases

If this research program gains momentum-and ,there is every promise that it will

-then it is possible that a number of States will accumulate 200 at 300 or 400 case

histories within the very near future. In this connection, it becomes most important

to evolve a logical system of classification of these severance damage cases. When

a new one of any particular type arises the three or four or or five outstanding character­

istics can be identified, and, through the use of punch cards, cases with similar characteris­

tics can be quickly separated out from the "bank" by use of machine operations. For

example, some of these characteristics may concern type of land use, distance from the

nearest urban center, nature of the severance, tot~l area of the parcel, kind of highway

to which it is adjacent, type of access to that highway, and many other related

elements. This would save the countless man-hours of work tha't would be required

in going through 300 or 400 cases manually.

What is suggested here is a procedure similar to that which has been used for

many years in connection with origin and destination studies.

Severance Damage Manual

A study outline is nov.' available for severance damage analysis. It is entitled,

Manfial for Higbway Severance Damage StfidieJ, Bureau of Public Roads, 1961.

It is available from the State highway departments or from the Bureau of Public Roads.

This manual outlines the essential features involved in the assembly, analysis

and evaluation of severance damage data, resulting from partial takings of land for

highway purposes. The manual includes the standard collection form which most State

highway departments are using, a punch card processing procedure ge:lfed to rhe

collection form, and suggested analytical formats.
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It is the analysis approach that will, of course, provide the real "pay-off," one

might say, in these severance damage studies. Case history data is not being assembled

for their own sake. The information must be put to productive use in the acquisition

and appraisal process, and unless it is, the effort will have been largely wasted. The

manual, accordingly, develops these elements quite extensively.

Court Use of Severance Damage Data

Severance damage data, derived under the program just described, can be used,

first and primarily, in the acquisition process by appraisers for both the public or

quasi-public agencies and the property owners. Since approximately 8.5 percent of

the acquisitions, for highway purposes at least, are settled by amicable negotiation,

it can be used effectively in this large area of negotiation in the acquisition process.

It can also be used, in varying degrees depending upon the rules 'of evidence of

the particular jurisdiction involved, in the remaining 1.5 percent of the cases that are

litigated. It can be put into evidence directly or only upon cross-examination, as the

rule of the particular court may dictate. The general standard in California, for

example, is as follows: 3 '

Sales in general, to be admissible as evidence, must be sufficiently near in time
and location to the land to be valued, and must be sufficiently alike in respect
to character, situation, usability and improvements, to render the two properties
comparable in value.'

A scholar of this particular aspect of the law has recently summarized two

general rules governing this subject matter in connection with the use of severance

damage data:

(1) In general, sales prices of similar properties in the vicinity are admissible on
direct as well as cross-~xamination, provided a sufficient foundation is laid to
show comparability. If not remote in time, a prior sale of the subject property
is likewise admissible.

(2) 'Sales prices of similar properties to bodies possessing the power to condemn
may, in a given case, be admissible on direct as well as cross-examination, but
only when a showing is made that the transaction was voluntary, not influenced
by the threat of condemnation, and not the result of a compromise. If ad·
mitted on cross-examination (and perhaps even on direct), a party is
entitled to have the court give the cautionary instructions_~

An extensive analysis of the court use of severance damage studies and other types

of economic sun'eys has recently been completed by the Bureau of Public Roads. It is

entitled Ecol1omic Evidmce in Right-of·Wa)' Litigatiol1.o This analysis is certainly

worthy of careful study and is available from the State highway departments or the

Bureau of Public Roads.
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Illustrative Case HistOry Studies

In order to show more precisely the nature and value of severance damage studies,

a selection of case histories has been made from California, Michigan, Oregon and

Washington. No particular significance attaches to these several States, except that

the data were readily available and these studies are perhaps as far along as any.

The findings of some of these parcel studies are deserving of close attention.

Figure 1 represents an interchange area along Primary State Highway No. 1 in

the State of Washington. Note the entirety outlined with dashed lines, containing over

7 acres of unimproved lands. Note, also, the portion taken in February 1957, for

highway right-of-way purposes. The highest and best use of the property at the time

SEVERANCE DAMAGE STUDY
INTERCHANGE

t
q
t1

i.,.,..
it

.z::...
$ FACTS.,
~ Before Value $19,000~,., Taking:.... Land 4,800E

Damages (Shape) 2,000L:
Q,

After Value:

Shaded Tract '3,000
ReSidue 9,200

Sale q{ Shaded Tract 37,500

SOURCE: Land Economic study, No.5, Washington state mghwar Commission

Figure 1
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of taking was considered to be commercial for a depth of 100 teet lrontlng on

Northeast 78th Street, and residential for the balance of the entirety.

The "before" value was $19,000. The right·of-way taking compensated the owner

to the extent of $6,800, as indicated, leaving an "after" value of the remainder

of $12,200. The small, cross-hatched parcel of 100 x 160 feet was sold in January

1958, eleven months later, for $37,500. The owner still has the rest of his remainder.

Confronted with the facts in this case, one is almost compelled to conclude that

specific benefits were largely ignored in this instance, or the appraisal basis for the

valuation of the remainder was unrealistic in the first instance.

Figure 2 presents a different interchange area along the same highway in Washing­

ton. The entirety, as outlined by the dashed border, contains almost 36 acres of land,

on which were a 7-room house, cabin, barn and shed in salvage condition as of

October 1954, when the indicated right-of-way was taken, right through the middle of

the parcel. The improved highway is now approximately 5 to 10 feet below the grade

of the remaining lands. The east portion is landlocked.

The entirety was valued, at the time of the right-of-way taking, for $27,575. The

highway department paid $11,000 for the land taken for right-of-way purposes,

leaving an "after" value of the remainders on both sides of the highway of $16,575.

Parcels 1 and 2, as indicated, sold for $30,000 and $20,000 respectively, and the

owner still has almost 8 acres left on the east side of the freeway.

Figure 3 involves property in a single-family residential use on 11,120 square

feet of land, as in~icated. The State of Washington acquired 2,615 square feet of this

total in February 1954 and paid. the owner $5,000 therefor; the entirety was valued

then at $10,800.

The remainder property, with the residence on it, sold thereafter in April 1954

and then again in September 1954. The first sale was for $10,800; the second for

$10,750, each of these being almost double what the remainder value was at the time

of the right-of-way acquisition and the basis of the payment to the owner by the

highway. department. Here again, it is obvious that the basic rules of appraising, as
\

promulgated by the profession and as sustained by the courts, need an overhauling,

in view of findings of this kind.

Incidentally, not all of the case histories studied are as dramatic as the three

just illustrated. For example, an interesting situation occurs in Figure 4, a single-family

frame dwelling on a parcel containing almost 10,000 square feet of land. The State of

Washington acquired 88 square feet of land plus access rights to the westerly end

of the property, in October 1957. The surface of the highway is 13 feet above the

grade of the remainder lands.

The "before" value, in October 1957, was estimated at $15,700, and the State

paid approximately $5,900 for the small portion it took for right-of-way purposes.
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SEVERANCE DAMAGE STUDY
INTERCHANGE

FACTS

Before Value $27, 575

Tak1ng:
Land &llmprovementl 6, 000
Severance Damage 5, 000

~ter Value:
West of Freeway 13, 545
East of Freeway 3,030

Sales:
Portion No.1 30,000
Portion No.2" 20,000

SOURCE: Land Economic Study, No.2, Wa.shlngton State Highway Commission SD 2

Figure 2

The "after" value of the remainder was, accordingly, deemed to have been $9,800. The

property was sold in January 1959 for $11,500. It will be noted that there was some

increase, substantial but not a fantastic one.

These studies of severance damages arc objective research, of course. The attempt

is not to deliberately isolate the sales involvin8J great increases and ignore the others, just

to make a point. For example, in Figure 5, is an illustration of a sale at a loss, in
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SEVERANCE DAMAGE STUDY
. URBAN

FACTS

Before Value $10,800 MISSION A>'£

10,800
10,750

Taking:

~oo 400
Damages (Proximity & Shape) 4,600

After Value 5,-800

Sales:

First
Second

. I.' . .... ~: .. :

,- '-;-,. ,. -- --- .~.

S/NTO ArE"

t
I ,

SOURCE: ~nd Economic study No. 26,· Washington State Highway Commission SD 3
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SEVERANCE DAMAGE STUDY
URBAN

"-.,
..,

FACTS ':: ~

~
-< ('

Before Value: ~ ;)

Land $2,300 ,,:-h" i \I
Improvements 13,400. ·.,1

'1 >.'

Taking: to

III it..
Land 13.20 .<:..
Damages (Proximity)· 5,886.80 ,~: :;:... ..

tAfter Value 9,800
Cl ~

sale 11,500 .~ >...... ..
V '0

C

:0 0
u,. ell

J '

SOURCE: Land Economic Study, No. 7,.Washlngton State HIghway Commission 50.4

Figure 4

terms of the "after" value, 'which might, indicate that it was underestimated, rather

than oYerestimated, in terms of the market.

The subject property originally contained almost 30,000 square feet of land, with

a single-family frame dwelling on it, together with an old frame shed. The State

acquired 1,725 square feet in October 1957. A frontage road is at grade with the

remainder lands. The "before" value was estimated at approximately $7,000, and the

State paid $665 for the land taken for highway purposes, leaving a value of $6,335

attributable to the remainder. The remainder was sold for only .$5,600, just 7 days

after the acquisition by the State.

The next illustration, Figure 6, is one of a series formulated by the Oregon State

Highway Department, and iijvolves the Baldock Freeway. The subject entirety was a

70-acre farm, classed as semi-marginal. The nearest access to the freeway lies 7 miles

662

.',
'.



.' • • • • • • • • • •

SEVERANCE DAMAGE STUDY
URBAN

FACTS
~.~"~

Before Vallie: ;O~~'
Land $1,300 Ii ,'--

Improvements 5,700 ",I 0

Taking: ~I
0- Land

°100 I0-

"'" Damage (Proximity) 565 I
After Value

'---- ..
6,335 Izt,' '{

'{

Sale 5,600 ~

«
I.....

t
SOURCE: Land Economic study, No.9, Washington State Highway Commission SD 5

"
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SEVERANCE DAMAGE STUDY
RURAL

FACTS

'. '>.

Keen Rd.

:~

Before Value
Taking:

Land

Damage (Severance)

After Value·

Sale (14.85 A)
Easement
Remainder (47.34)

$14,884

1,572

5,628

7,684

13,000
1,500
5,325

SOURCE: Land Economics Studies, Properties Abutting Baldock Freeway,

Oregon Highway Department, Salem) Case No.7
Figure 6
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away. The State, at its own expense, built a service road providing good and adequate

access to the 47-acre remainder. The other remainder consisted of approximately 15

acres. The distance between the two severed parcels, via the frontage road, is ap­

proximately three-9uarters of a mile.

The "before" value of the entirety was deemed to be approximately $15,000. The

State paid approximately $7,200 for the right-of-way taking. The "after': value was

a little less than $7,700. Yet the smaller remainder of 15 acres sold for $13,000, almost

double the value of both remainders combined as set at the time of the highway

taking. Additionally, the 47-acre still remains with the original owner.

Figure 7 portrays a diamond interchange area, including the subject property

originally consisting of approximately 45 acres of idle farm land, zoned residential and

located a quarter of a mile south of the City of Kalamazoo, Michigan. The area is

bordered by a luxury home type of development and has all of the usual urban

improvements. The tract had 1,246 feet of frontage on Oakland Drive. The owner

purchased this tract on June 9, 1958, for $45,000.

In May 1959, the State aC9uired approximately 13 acres outright and an easement of-- _._- '­

almost half of an acre for the widening of Oakland Drive. The court determined·· -...

that the "before" value of the entirety was $54,200, and awarded the owner $40,780

for the land taken by the highway department and damages to the remainder. This

was based on an "after" value of $13,420.

Subse9uently, the owner subdivided his remainder property· into 58 luxury-type

residential building lots, with all improvements installed. Within a year, 31 of these

were sold for prices ranging from $3,000 to $5,000, with an average of $3,875 per lot.

Allowing for the development costs involved, the net profit on the 31 lots amounted to

$22,858. If the same profit margin is projected to the remaining lots, the aggregate

net profit will amount to $42,767. It is 9uite obvious that this later development renders

invalid the appraisal concepts on which the court made its award at the time of

the high:way right-of-way taking.
\

Figure 8 depicts a highway improvement and the subject property, consisting of a

151-acre farm, with the usual, but modernized, farm structures. The State appraised

the entirety in June 1958 for $25,800. The State settled with the owner for a total

compensation of $11,6.00 in November of that year. Parcel B was landlocked completely

and a 90-percent damage item was assigned to it accordingly. The remainders in

the aggregate were assigned an "after" value then of $14,200.

Parcel A sold in September 1959 for $9,500. In December of that year, Parcel B

sold for $5,000, and Parcel C can readily sell for $6,000 or more. Here again, it is

quite- obvious that severance damage was over-estimated in this cas~, when the

results are measured br realistic appraisal principles, which some appraisers for
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SEVE!WlCE DUaAGE STUDY

Interohange (Residential)

Faots 0
0
N
~

Before Value $54,200 ~t
..J

Taking (includes
~

damages) 40,780 :lC

0..,
~>

After Value 13,420 a:
Q

Net Profit on 31 lots sold 22,858
Q .:.:-:-
Z
~

..J

Assumed Net ~fit on all lots 42,767 :lC
~
0

FRONTAGE RD.

WEST BOUND

- BENTON HARBOR

LEGEND

~ FEE C-59

p""","J EASEMENT C-!5l)E

...
.J
~
U..
~...
i

SOURCE: land Economic Study No.2, Michigan State Highway Commission. S1>-1.
figure 7
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property owners and the courts often refuse to recognize, It is the expectation that

these studies will help to convince them of the truth in the matter.

The next few cases come from California. The subject property, adjacent to the

highway improvement, as indicated in Figure 9, consisted of a 9-acre orange grove

valued at $18,000, and improved with a single.family residence and garage valued at

$2,877, for a total "before" vaJue of $20,877. In September 1950, the State acquired .

SEVERANCE DAMAGE STUDY

Rural

•

B 101 ACRES

•

•
Before Va.lue $25,800

Taking 11,600

After Va.lue J..4,2OO• Saless 14,500

Parcel A $9,500
Paroel B 5,000

•

•

•

•

SOUP.CEs Le.nd Economic study No.3, Michigan Sta.tie Highlflly Department. SD-9.

Figure 8
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SEVERANCE DAMAGE STUDY

· .. ;:
Interchange

Takill(, I

Land and Tmprl)vnm,," ~s
S"verallco r~'\r."

Ave.Moreno

[lefore V!llUl'l

--'----_II~-

Morvo:.;..r1...:,."to'-- ---'

.. ,' ....

~~ I Arter Valuo 11,953Ii· j/l L-5_"_le ;f_I,_0"_JO~

SOURCEs l.e.nd Economic Studies, Remainder Parcel Analysis, California Division
of Higmrays, Case No. C-VIII-2-87. sn-10 0

Figure 9
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about 2.6 acres of this entirety and paid the owner $8,924 for it. Accordingly, the
"after" value was set at $11,953.

Less than 5 years later, in April 1955, the remainder was sold for $24,050,

or a gain of 101 percent over "after" value, according to the California analysis. During

the same period, properties in a similar (control) area increased approximately 75

percent. Hence, the subject property had a net gain of 26 percent due to the highway

influence.

Another California study involves Figure 10. The property in question con­

sisted of a 15,000-square-foot vacant lot valued at $2,000. In September 1953, the

State acquired 2,358 square feet and paid approximately $800 for that amount of land.

The "after" value, accordingly, was $1,200. The remainder sold in April 1956

for $1,000. Obviously, this involved a loss to the owner of $200. It can be seen that, in

this severance damage program, the researchers are just as much i~terested in the

minuses as in the pluses. The objective is to develop a much more scientific and realistic

approach to remainder valuation than is available at the present time.

Severance damage studies, of a kind just described, make good sense from many

different points of view. Data derived from these studies will enable the operating

right-of-way official to determi~e, with far greater precision than ever before, the

nature and extent of severance damages, which is a substantial part of the total right-of­

way bill. Instead of a speculative approach, which most appraisers have had to take

in such matters in the past, a much more scientific approach is now possible.

Additionally, it will enable the judiciary to render fairer decisions, to both the

condemner and the. condemnee, when partial takings are involved. It will save the

taxpayers untold sums of money and will benefit the property owner, for he, too,

is due just treatment.

OTHER TYPES OF SEVERANCE DAMAGE RESEARCH

Once having set up the necessary research machinery, other types of analysis

can be easily derived from the basic data, which could be most useful in every-day

appraisal and negotiation problems. An example of this type of use may be one found

in Ohio recently.

As a result of building highways of modern design, that State found it had

landlocked a considerable number of parcels, over an extended period of time.

On many of these, it had used a so-called "90-percent damage" rule, by which it was

assumed that landlocked parcels were damaged 90 percent of their current market

values. There seemed to be no factua~ basis for the rule, except the judgment of its

makers.
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After the passage of time, considerable activity in the sale and disposal of these

landlocked parcels was noted, and it was decided to study the magnitude of recoveries

upon such sales. A most significant fact was observed: The extent of the recoveries

varied with the number of abutters of the landlocked pieces. See Figure 11.

It will be noted from the ligure that where there was only one abutter, the

amount of recovery was approximately 20 percent. This meant that the 90-percent

rule was off by about 10 percent, which is fairly creditable under the circumstances.

But where there were two or more abutters, the percent of recoveries shot up to from

80 to 85 percent. This obviously indicated that the 90-percent rule was grossly

unrealistic. (The Ohio people have now revised this rule, to be more in keeping

with the facts. But it took a little bit of research to reveal the facts.)

In other words, once a State develops a bank of severance damage comparables,

it can .filter out of that bank countless combinations of variables o~ characteristic.s.. _ .. ----._--_._--_.
This was done in the Ohio case.

Several States are currently bothered by so-called "proximity" damage cases.

No very definitive rules now are available to measure this type of damage, at least, in .:;

highway cases. If' a State had a fairly adequate bank of severance damage cases, it

4
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/
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could filter out the proXimity damage cases in short order. The practical uses of

these data in the day-to-day appraisal and acquisition processes are countless.

Research on Land Value and Land Use Changes

Land value determination is, of course, basic to the land acquIsitIOn process.

Here again, research can be invaluable in seeking to gauge the temper of the market, in

terms at least, of the "after" impact the highway improvement is likely. to have on a

given parcel or a given area.

The economic effects of highway improvements impinge in many instances on land

and its improvements, in whole or in part. The market value of such land and

property responds accordingly. A series of studies has been made comparing land values

adjacent to a highway improvement with land values of similar property removed

from the influence of the i.mprovement; or comparing land values before and after a

given highway b~tterment has be~n co~pleted. These are sum~arized in Attacbment D.

Investigation of the land uses involved in these land-value changes reveals this

fact: The amount of the value influence depends primarily on the type of land use of

the property prior to highway construction, and the proximity of the property to the

highway. Most spectacular increases seem to occur when the improved facility has
.' ,

been responsible for a conversion in the land use of the property under study, or an

acceleration in such conversion. IA conversion from agriculture or vacant land to

residential, commercial or industr~al use produces a high persentage increase in land

values. Vacant lands adjacent to improved highways develop faster than others,

obviously.

It is quite evident, accordingly, that land value and land use analyses must go

hand-in-hand, if any true insight is sought into. the nature and extent of highway impact.

1. Alabama, Arizona, California, Colorado, Connecticut, Florida, Georgia, Idaho, Illinois, Indiana,
Iowa, Kansas, Kentucky, Maryland, Michigan, Minnesota, Mississippi, Missouri, New Jersey, New
York, Ohio, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, Vermont, Virginia,
Washington, Wisconsin.

2. Arkansas, Hawaii, Louisiana, Maine, Montana, Nebraska, New Mexico, North Carolina, North
Dakota, Oklahoma, Tennessee, Wyoming.

3. JOURNAL OF THE STATE BAR OF CALIFORNIA, p. 145, "Recent Developments in
Eminent Domain Law," by Benjamin King, March 1960.

4. County of Los Angeles v. Faus (1957), 48 Cal. 2d 672.
5. JOURNAL OF THE STATE BAR OF CALIFORNIA, op. cit., p. 155.
6: U.S. Department of Commerce. Bureau of Public Roads (1961); The Georgetown LAw !our17al,

Vol. L, No.2, 205-233, Winter 1961.
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ATTACHMENT A
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State

Alabama

Arizona

Arkansas·

California

Colorado

Connecticut·

Research Agency

Alabama State Highway Department

Arizona Highway Department

California Division of Highways

Colorado Department of High,,:ays

ATTACHMENT B

Status of Sevecance Damage Studies
(As of September 1, 1962)

Nature of Study in Progress

Case studies of severance da':'lages.

Analysis of cost data in connection with
the acquisition of right·of-way for highway
improvements.

Continuing case studies of severance dam­
ages to remainder properties after partial
takings for right·of-way.

Continuing case studies of severance dam­
ages to remainder properties after partial
takings for right·of-way.

Severance damages, right-of-way acquisition,
and partial takings, including case studies
of same.

Studies Completed

LAnd Economic S/udin Nos. 1, 2, 3, and
8.

Arizona LAnd Ecollomic S/udies FN-1-61
and FN-2-61.

{And Economic Studies, Remainder Pared
AnalYJiI No_ I-summarizes to remainder
parcel sales in Vallejo, California.

LAnd Economic S/udies-a progress report
on remainder parcel study, including 20
case histories.

California LAnd Ecollolllic S/udies-Tech­
niqueJ. Includes techniques and meth­
odology for conducting land economic

. studies and remain::ler parcel analysis.

Remainder ParulJ, a report of the Land
Economics Study Section.
227 individual case studies.

CaJe S/udiu of. Damage Paymen/J. Nos. 1
through 21.

Land Economic Siudy-lllteniale 25, Sou/h­
eaJ/ of Denver.



• • • •
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Georgia State Highway' Department

'!SJO~

Florida

Idaho

InJiana

Iowa

Kansas

Kentucky

Louisiana·

Florida State Road Department

Idaho Department of Highways

University of Il1inois

Indiana State Highway Department and
Purdue University

Iowa State Highway Commission

State Highway Commission of Kansas and
Kansas State University

Kentucky Department of Highways

Compilation anJ analysis of Jata pertaining
to parcels for which severance damage has
been paid.

Analysis of factual evidence with respect
to values fixed, payments made, disposition
of remainder properties, and use of reo
mainder properties.

Analysis of actual damage as compared with
damage awards in connection with right·
of-way takings.

Guidelines for appraisals in rural highway
right-of-way acquisition.

I;valuation of right-of-way appraisal values
and determination of a series of basic uni­
form rules and guides to be used in land
appraisals.

Effects of farm unit severance resulting
from right-of-way purchase.

Severance damage studies as part of a
larger economic impact study.

Investigation and evaluation of Jamage
effects in terms of market value of a
highway building program on remainders
of partial takings in urban and rural areas.

Land Economic Siudies Nos. I, 2, 3, 4, 5,
6, 9, 10, 11, and 14_

Parlial Takings of Service Swions.

Land Economic S/J,dies Nos. I-II. A
Siudy of Parlial Takings for a Porlion of
Inlerslale 65, Progress Report No. 3 of
Studies of Higbwa] Impaci in Indiana.

Impacis of InlersJ"te 70 on Farmers in
Trego County, Kansas.

Maine

Maryland

Maine State Highway Commission

Maryland State Roads Commission

Case study of partial taking and severance
damage.

Case studies of remainJer properties after
purchase for right-of-way.

Severance Siudy Nos. I
change Siudy No. I, and
Nos. 1 and 3.

anJ 2, Inln·
ProximitJ Sllidy

Michigan Michigan State Highway Department Guide for right·of·way appraisers in esti­
mating costs for property acquired for
highway right-of.way..

Land Economic Siudies Nos. 1·10.
47 individual case studies.



North Dakota· North Dakota State Highway Departmenl

State

Minnesota

Mississippi

Missouri

0-
0Cl Montana·

Nebraska·

New Jersey

New Mexico

New York

North Carolina·

Ohio

I
I·

Research Agency

University of Minnesota

Minnesota Department of Highways

University of Mississippi

Missouri State Highway Commission

New Jersey State Highway Department

New Mexico State Highway Commission

New York Department of Public Works

Ohio Department of Highways

Nature of Study in Progress

Relationships between compensation pay­
ments and the extent of the property taken
plus damages as a direct consequence of
the liighway.

Analysis of severance damages as part of an
economic impact study being made on a
segment of 1-094-3 (D) in St. Paul.

Analysis of effects on land use, land value,
and fragmentation.

Case .studies of partial takings of rural
properties.

Severance damage studies being conducted
as part of a larger economic impact study.

Develop data in order to provide a more
reliable basis for estimating severance and
consequential damage.

Severance damage studies.

Severance damage studies being conducted
as part of the Northway economic impact
study.

Case studies of several sections of highway.

Studies of land values and reLtionship of
subsequent sales prices of remainder
parcels to "before" value, by type of re­
mainder parcels.

Studies Completed

. How Farmers Ad;uJled ro an InlerJlale
Highway in MinneJota.

The DiviJion of Rural Land by a Limited­
AcceJJ Highway, Panola County, MiJJiJ­
lippi.

Land Economic Study of a Portion of In­
JerllaU 70.

Set'erance Study Manual, Severance Studies
6- 0 and Severance Studies 16-25.

Mnl/llal of Procedure for !.And Economic
StlldieJ. Prelimil/ary Reporl of Land Eco­
nomio St"JieJ in the Siale of Ohio.



• •
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• • • • • • • •

Olelahoma

Oregon

PennsyIvania

Oklahoma State Highway Department

Oregon State Highway Department

Pennsylvania State University

Collection' and interpretation of sales data
on severed parcels of land previously ac­
quired. These data are expected to provide
a basis for right·of-way appraisers to sub­
stantiate "after" values in the "before and
after" appraisals for highway right·of-way.

Case studies of land values and severance
damages to remainder properties after par­
tial takings for right·of-way.

Collectiun and analysis of partial takings
along u..S. 111.

Lalld Ecol/omic SludieI Properlin Abullillg
Baldock Freeway. 22 case studies.

OregOI/ Lal/d Ecollomic SllIdiel, Nos. 30­
35

South Carolina· University of South Carolina Severance damage studies being conducted Relll,/illder Ptffcel No. I
as part of a larger economic impact study.

~ South Dakota
\D

Tennessee

South Dakota Department of Highways

University of Tennessee

Parcel.by-parcel analysis of remainder Cafe SludieI, Nos. 1-19

properties adjacent to completed segments
of the Interstate System to determine effects
of the facility on (I) the market value of
remaining land, and (2) the development
of the remaining land.

Severance damage studies being conducted
as part of a larger economic impact study.

Texas

Utah

Texas Highway Department and Texas
Transportation Institute, Texas A and M
College

Utah State Highway Department

Various aspects connected with the acqui­
sition of ,right-of-way for highway use, in­
cluding studies of case histories of re­
mainder parcels and effects of displacemel}t
of persons and investments resulting from
right·of-way acquisitions.

An abbreviated severance damage study­
one man is assigned on a part·time basis.

AS/lid, 0/ Eighteen Remainder Parcell
Alollg HOUI/OII'I Gulf Freeway.

Cafe S/lIditI of Twenly-fille Remaillder
Parcell Alollg [1I/erI/ale Loop 820.

20 individual remainder parcel reports.



0\
00
o

State

Vermont

Virginia

Washington

Wisconsin

Wyoming-

Nationwide

Re~arch Agency

Vermont Department of Highways

Virginia Department of Highways

Washington Department of Highways

Wisconsin State Highway Commission

Wyoming State Highway Commission

Agricultural Research Service, U.S. Depart.
ment of Agriculture

Nature of Study in Progress

Provide a more reliable basis for estimating
severance and consequential damage.

Analyze value of remainder properties after
purchase of portion for highway use; case
studies.

Wyoming will study ~verance damages
when situations present themselves for
proper study.

Studies Cumpleted

Cafe StudieJ, Nos. 1·16

A number of case histories have been com­
pleted.

Repor' on Remainder Parul AnalJJiJ.

Individual land economic studies, Nos. 1·
41, 43-51.

Land E~onomi~ S'udieJ, Nos. 1-10.
25 individual c~ studies.

The Elfu/$ on Farm Operating UnitJ of
Partial Tal:in~ for Con'rolled·AueJJ
HighwaYJ·

l
tIn planning stage and/or approved.

NOTE: In most cases, these severance damage studies are being conducted hy researchers within the State highway departments, although in a
few instances the work is being done under contract. For additional information concerning any study, it is suggested that inquiry be made to the

. appropriate State highway department.
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ATTACHMENT D

Changes in Value of Land Near Selected Highway Facilities

State Place amI facility
Time
period

Unit of measure

Percentage of
original value

Study Control
area area

Ratio of
percentages,
study area
to control

area

Percent Percent

California' Oakland and San Leandro--Eastshore Parkway 1941-53 Assessed value 8,700 5,200

Ventura Boulevard (U. S. Highway 101) 1951-55 Price per front ft. 210 (')

Fresno (U. S. Highway 99) 1946-49 Value per acre
(1) ('J

Orange Avenue Freeway (U. S. Highway 99) 1946-49 do. 438 ('l

Los Angeles-Santa Ana Freeway 1949- 54 Assessed value

A
168 154

B 705 460

0\ C
4t2 390

00
" .. VI

Georgia' Atlanta Expressway: 1941-46 & Weighted average price 234

1952-56 per sq. ft.

East side:
Proximity Band A 234 c'J

Proximity Band B 207 (')

Proximity Band C lOt C1l

West side:
Proximity Band A 260

(::,

Proximity Band B 68
c::,

Proximity Band C 76
u, :

Illinois' Edens Expressway 1940-57 Assessed v.alue (') (:a I

Calumet-Kingery Expressway do. do. (') c1l1
I

Massachusetts' Needham residential
I 2l7'

1945-57 Sales value 231

Lexington residential 1945-57 Assessed value 26-1 242

Influenced band dn. do. 388

.:1 Rest of town do. do. 239

1.67

1.09
1.53
1.06

0.94
1.09 ;



Percentage of Ratio of

Time original value percentages,
State Place and facility

period
Unit of measure Study Control study area

to controlarea area
area

New York' Bronx River Parkway 1910-32 do. 1,278 493 n9
do. 1939-51 do. 254 219 1.16

Shore Parkway 1939-53 do. 176 119 1.48
Henry Hudson Parkway: 1935-53 do.

Bronx study area 202 77 2.62
Manhattan study area 105 92 1.14

Grand Central Parkway 1925-53 do. 2,138 601 3.56
Queens do. do. 332

Texas Gulf Freeway, Houston:' 1939-41 & Value per sq. ft.'
1954-56

Proximity Group 1 667
0- Proximity Group 2 242
00
0- Proximity Group 3 80

Proximity Group 4 203
Dallas Expressway: II 1941-45 & do.

1951-55
Proximity Band An 723 240 3.01
Proximity Band 13 223 223 1.00
Proximity Band C 285 227 1.26

Interstate Highway System"
Austin 1941-48 & (Average price per acre 460 389 1.18

1954-57 (Nonsubdivided land 622 322 1.93
Temple 1941-48 Average price per acre 1,417 140 10.12
Rockwall County: 1944-48 & do.

1952-57
First section, Highway 67. Dallas

County line to Rockwall 198 142 1.39
Section section, Highway 67, Rock·

wall interchange to Royse City
interchange. 99 142 0.70



• • • • •

Both sections
San Antonio Expressway"

• •

i941-4~ &
19~2-56

•

Price per sq. ft.

•

Dt
(U)

142
fin

•

1.06

Virginia Lexington Bypass'" II

Buena Vista
Greater Lexington (incl uding suburbs)
Lexington, less Main Street
Main Street
Central, less bypass
Bypass

1948-~7 Value per sq. ft.

183

243

277

175

180

13~

1. California Land Siudies, Division of Highways, California Department of Public Works; Camarillo Siudy (Ventura Boulevard), by John F.
Kelly, 19~5; Fremo, by Robert L. Bangs. 1954. See Influence of Highway Im/ICovemenlI on Urban Land; A Gra/,hie Summary, William L. Garrison and
Marion E. Marts, Universitv of Washington, Seattle, 1958, Section II. pp. 18,21,41, for data on Eastshore Freeway and Santa Ana Freeway.

2. Not available.

3. An analysis of 15 individual parcels vacant before construction of the Fresno Freeway indicated a value impact greater than twice on most parcels.
Only one of these parcels had a larger gain before the freeway de\'elopment than after thnt construction. In addition, 18 parcels of land adjacent tn the
Fresno Freeway and 23 parcels not abutting the freeway were analyzed. These were all the sales in the area. The Orange Avenue percentage gain is
illustr:ltive.

4. ExpreIIway Influence on Land Use and Value, Allanla, 1941-1956, James H. Lemly, Georgia State College of Business Administration, Atlanta,
1958, table A-2, p. 106.

~. HighwaYJ and Their Meaning 10 Illinois Cilizens, George W. Barton anJ Associates. Evanston, Illinois, 1958. p. 22. Land values within various
distances of the Edens Expressway and Calumet-Kingery Expressway were charted from Olcott's Bluebook of Land Values. Increases in the overall
values were generally higher in the middle section through which the highways run. 1957 land value increases along the Edens Expressway ranged fcom
2.3 to 5.8 times 1940 values, and those along the Calumet-Kingery Expressway ranged from 2.5 to 3.5 times 1940 values.

6. Economic Impact Study of MaIIachuIeIlJ Route 128, A. J. Bone, et aI., Massachusetts Institute of Technology, Cambridge, interim report, 1958.

7. Garrison and Marts, op. cit., PI'. 8-14.

8. A 15-Year Study of Land Values and Lmd UIe Along Ihe GulJ Freew{/}, HOIiStOIl, TexaI, 1956, Norris and Elder, Cnnsulting Engineers, pp. 146­
149.

9. Value of improvements omitted after adjustment for construction cost changes. Table includes only land annexed to city before 1941; figures
for land annexed since 1946 are even more striking. The proximity groups in the Houston study are defined as follows: Group 1 is the primary area
immediately adjacent to the facility; Group 2 is a secondary band on each s ide of Group 1; Group 3 consists of properties in the same quadrant as the
freeway. with good roads and access to the freeway, but farther away; Grou p 4 consists nf ten acres widely distributed over all areas of the city except
the southeast quadrant, through which the Gulf Freeway passes. The effort was made to select properties as closely similar as practicable to areas
in Groups 1 and 2.
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10. Effects of the Dallas Central ExpreJIway on Land Values and Land Use, William G. Adlc..ins, Texas Transportation Institute, College Station,
1957, p. 24.

11. Bands were designated by distance from the expressway for study areas; control areas were selected with similar characteristics but out of the
influence of the expressway.

12. Changes in Land Value and Land Vse Along Three Sections of the Interstate Highway System of TexaJ, C. L. Haning, et aI., Texas Transpor·
tation Institute, College Station, 1958, pp. 14, 17, 42, 58.

13. Economh Impact of San Antonio ExpreJIway, William Go, Adkins, Texas Transportation Institute, College Station, 1958, p. 11. Value of
improvements. omitted after adjustment for construction cost changes. Study shows only the differences between percentage changes of control and study
areas, amounting to 133 percent.

14. The Injluellce of Limited AcceJI Highway on lAnd Vallie and Ltll/d Vse; The Lexington, Virginia, BYP(IIJ: ProgreJI Report No.1, Virginia
Council of Highway Invcstigati~n and Research, 1958, Appendix III.

15. Value of improvements omitted.
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CHAPTER 46

•
The Writing of Reports

HOMER T. ROSENBERGER

Chief, Training Branch; Office of AdministratiOlI

Bureau of Public Roads

1. State the technical matters in a way that will be understandable to those

for whom the report is being written.
2. Exclude all of the irrelevant and include- only the most pertinent facts

and ideas. This screening will sharpen the focus.

1. A statemellt of the problem or activity. In the report tell what period of

time is covered, what was done, and what is planned.
2. A statement of the method of studying the problem or conductillg the

~ctivity.
3. - A statement of find;'1 gs or observatiolZS. Be sure that the report tells what,

why, when, where, how, and who.

4. COllClusions.

Frequently, the statement of the problem can be made in one concise paragraph

and the methcds of study in several, whereas the findings themselves may be lengthy

and detailed. The major conclusions can be stated rather briefly, -and should be in

agreement with the findings or observations.
Repor)=S which are built upon logically constructed, structural outlines are likely

to save th~ reader's time. Center and sideheads quickly tell their story and cause the

report to flow from start to finish in logical sequence.
Generally a report is valueless unless read by the persons for whom it was

prepared. Thousands of reports receive only superficial scanning. Ho"" does one

increase the probability that his report will be studied thoroughly by those for ""hom

it is written? Here are eight suggestions:

.... report provides a permanent resume of a problem together with conclusions­

Various kinds of reports are wri~ten in different ways. However, regardless of whether

reporting to one's immediate chief, or to the Chief Engineer of a State highway depart­

ment, or to a legislative committee, it may be necessary to incl~de the following:

•

•

•

•

•

•

689

•

•

•



3. Maintain a businesslike tOne. A report that is perfunctory mar attract little

attention. One that is castigating is apt to arouse hostility toward itself and

toward the person who wrote it.

4. State the recommendations In such a way that the reader will know

exactly what each means.

5. Put interest into the center and sideheadings. Why not say-

Cattle Pau Reduces Damage instead of "An evaluation of construct-

tion features in mitigation of damages shov.'s saving in project costs."

House Moving Saves Money - instead of "The amount payable if

the State acquires the improvement is more than the amount payable if

the improvement is removed and reestablished for the owner."

Access Denial instead of "Severance damages occasioned by the

imposition of complete denial of access, leaving a parcel severed and

landlocked."

Low Severance Damages instead of "Construction of the new highway

facility results in special benefits to the adjoining property which

reduces or mitigates damages which might otherwise be payable."

6. Rewrite and condense the report. Never be satisfied with a first draft.

Careful revision -or rewriting will produce a more precise and more useful

report than the original. Watch for incorrect spelling and faulty grammar.

They often lead the reader to believe that the substance, too, may be poor.

The deletion of unnecessary words, and the substituting of colorful' and highly

expressive words for the prosaic, will give life and additional meaning to the

report. Verbosity can be squeezed out by rereading critically and crossing out

unnecessary words. Then read again to see if the respective sentences actually

say what they are meant to say. When time permits, it may be better to

rewrite the draft of a report several days or longer after first writing it.

Rereading at once may not permit the author to view the report objectively

in overall or in detail.

The writer probably did a very careful job of fact gathering and evaluating.

But does his report do justice to his right-of-way work? The report is the

part of his work that is directly seen and scrutinized by his chief, the

landowner, and the court. Therefore, the report should be concise, yet it should

contain every bit of necessary information, and in such logical order that the

reader can quickly find the facts in one place, and in another, his conclusions

clearly stated.

7. Use .visuals. Insert a few simple graphs and several pertinent photographs

together with explanatory captions if they are helpful, but not merely to act

as window dressing.
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8. Summarize the report on a cover sheet and indicate that the details are

attached. Even a busy executive cannot afford to pass lightly over a well

prepated I-page capsule of an extensive report on a matter about which

he must make a decision. The report itself can frequently be made easier to

comprehend by placing its detailed information in an appendix.

Decide whether the particular report should be in first person: "I interviewed

the owner at his home, 2562 Dryden Road, Broad City," or should be impersonal,

"The owner was interviewed at his home, 2562 Dryden Road, Broad City."

Readability is a commendable quality in any report, but levity should be avoided.

It is important that the report be submitted when needed. A report that reaches

someone after the matter to which it relates has been solved, can scarcely avoid being

discarded. Likewise, a report presented too far in advance of the time when the,
right-of-way problem on which it is based is current, may be laid aside. For example,

if the right-of-way agent knows a case is to be tried before a jury in a condemnation

trial, it may not be advisable or necessary to present each and every minute detail about

the property to the attqrney when the case is filed. It is probably only necessary to give

those facts sufficient for the attorney to prepare his petitions or other filings. However,

when the trial date has been set, it is essential that every detail of the taking be analyzed

with him either through a written report or in a pretrial conference. Far too many

adverse awards are received by the acquiring agencies simply because the right-of-way

agent or engineer fails to give the attorney who is to try the case-a thorough briefing

on the essential facts at the appropriate time. One cannot assume that simply because

the agent is thoroughly familiar with all the engineering and appraising techniques,

that the attorney should also be as intimately familiar with them. The right-of-way

agent must convey to him, either by written or oral reports, all pertinept knowledge that

bears on the case.

Today a large bulk of right-of-way activities is put into writing so that

findings,", recommendations, and decisions will be available for references. E\iery highway

right-of-way officer is faced with the task of report writing. His effectiveness is judged

to a large extent by th~ preciseness and clarity of his reports. Those who master the

art of report writing simplify for themselves and others, the task of providing this

necessary permanent record.
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Appendix A

DEFINITIONS

This section is devoted to the definitions of the words and phrases that are

normally used in the process of acquiring right-of-way.

Those words or phrases for which definitions have been adopted by the American

Association of State Highway Officials are indicated by (AASHO) after the definition.

In some cases an additional definition has been given for a particular word or phrase

where it is believed that this definition is also in general usage in the highway or

appraisal fields.

Some phrases will be listed in their commonly accepted form and then cross­

referenced to a key word in the phrase, both listings being in the proper alphabetical

order.

A
Abandonment Cessation of use of right-of-way or actIVIty thereon with no

intention to reclaim or use again for highway purpo~es. (sometimes called Vaca­
tion.) (AASHO)

Abstract of Title - A document showing the condensed history of the title to
property, containing portions of all conveyances or other pertinent instruments
relating to the estate or interest in the property, and all liens, charges, encumbrances
and releases.. (AASHO)

Access Connection - Any roadway facility by means of which vehicles can enter
or leave an arterial highway_ Included are intersections at grade, private driveways
and ramps, or separate lanes connecting with cross streets or frontage roads.

Accretion The increase of riparian land by the gradual deposit, by water, of
solid material, whether mud, sand, or sediment, so as to cause that to become dry
land which was before covered with water. The owner of the rip:uian land
acquires title to all additions by means of accretion.

Acquisition or Taking - The process of obtaining right-of-way. (AASHO)
Ad Valorem Tax - A tax varying with the value of goods or property.
Adverse Possession The act of an occupant of land in acquiring title against

the real owner where possession has been actual, continuous, hostile, visible and
distinct for the statutory period.
The possession must be actual and exclusive, open and notorious. It must be
continuous for the period provided by the statute. The possession of one adverse
claimant may be tacked to the possession of successive adverse claimants, provided
there is privity of estate as between such claimants.
In some States, a shorter statutory period is provided where there is color of title
and where the adverse claimant has paid taxes.

Agreement of Sale - A written contract whereby ~he purchaser agrees to buy
certain ieal estate and the seller agrees to sell upon terms and conditions set forth
therein.
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Amortization (1) The process of recovery, over a stated period of time, of the
cost of an asset by appropriate periodical charges to current operations. It is
similar ~o depreciation, but also applicable to intangible costs such as financing or
r~6nanclOg costs., dc:velop.ment cost and. so on, (2J Prpl.!.isioll.1oc.....g.ml ual li.qujga­
tlOn of an obligation either by meetIng serial principal payments periodically
due thereon or by penodical allocations to a sinking fund.

Ann~ity ---:- (1) A.n ~nnual income, .< 2) the r.etum fr~m an investment of capital
10 a s~C1es of penodlC payments whICh c0":lpnse both Interest and a partial return
of ~ap~tal, (3) the annual.return may be 10 e9ual amounts called a level annuity
or I~ IncreaslOg or. decreaSIng. annual amounts called an increasing or decreasing
annUIty, (4) a senes of penodlCal payments, usually, although not necessarily,
e9ual in amount and made at e9ual intervals of time; such as annually or semi­
annually. In the appraisal process of the today market value of the annuity,
it becomes necessary to translate these future payments, which are merely
reflections of value, into their present worth. This is accomplished by means of
a discounting process wherein the future amounts receivable are discounted for
interest.

Appraisal - (1) An estimate and opinion of value', (2) Usually a written
statement of the market value or value as defined by the appraiser of an ade9uately
described parcel of property as of a specific date. A conclusion that results from
an analysis of facts.

Appraisal Report - A written document in which is stated (1) the value con­
clusion, (2) the date as of which the value is estimated, (3) an ade9uate descrip­
tion of the property valued, (4) the reasoning in reaching the value conclusion,
(5) the 9ualifying conditions, (6) market data, other factual data and processing
by one or more of the three different approaches and (7) the signature of the
appraiser.

Appreciation The increase in cost, price or value that is due to improved
economic conditions, increasing price levels, reversal of depreciating em'ironmental
trends, improved transportation facilities, direction of community or area grov.·th
and many other factors. .

Approach Nose - An end of an island, or neutral area between roadways, which
faces approaching traffic that passes either on one or both sides. (AASHO) .

Appurtenance - /.n item of property accessory to, or an adjunct of, a more
important property, title to which usually passes with title to the principal property.
Something which passes as an incident to land, such as a right-of-way.

Arterial Highway A general term denoting a highway primarily for through
traffic, usually on a continuous route. (AASHO)

Assessment - (1) The valuation of property for taxation; also the value so assigned.
(2) Nonrecurring charges levied against property to meet some specific purpose.

Assignee - The person to whom an agreement or contract is assigned.
Assignment - The method or manner by which a right, a specialty or contract is

transferred from one person to anoth~r.

At Grade Intersection An intersection where all roadways join or cross at
the same level. (AASHO)

Auxiliary Lane - The portion of the roadway adjoining the tm'eled way for
parking, speed-change, or for other purposes supplementary to through traffic
movement. (AASHO)

Average Daily Traffic - The average 24 hour volume, being the total volume
during a stated period divided by the number of days in that period. Unless
otherwise stated, the period is a year. The term is commonly abbreviated as ADT.
(AASHO)
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Azimuth - The angle between true (meridian) north and an object. In surveYlOg
it is measured clockwise from the north.

B

Backfill. - Mater.ial used to replace or the act of replacing material removed
dunng constructIOn; also may denote material placed or the act of placing material
adjacent to structures. (AASHO)

Backslope .- That portion of the roadway between the side drainage ditch and the
top of cut, usually measured as a ratio of horizontal distance versus each foot of
increase in elevation, i.e.--4 to 1 slope.

Bargain and Sale Deed A deed in ,""hich the grantor does not warrant the title in
any respect.

Basic Capacity - The maximum number of passenger cars that can pass a given
point on a lane or roadway during one hour under the most nearly ideal roadway
and traffic conditions that can be attained. (AASHO) ,

Belt Highway - An arterial highway for carrying traffic partially or entirely
around an urban area or portion thereof. (Also called Circumferential highway.)
(AASHO) .

Bench Mark - A point of known elevation, usually a mark of some durable material
as stone or concrete posts; a bronze plate to serve as a reference point in running
a line of levels for the determination of the elevations. .

Berm A horizontal ledge or bench part way up a slope. A longitudinal mound
of earth used to deflect water; a dike-like earthen structure formed by materials
excavated from a shallow ditch which parallels and adjoins it, used to control
surface drainage.

Binder '- An agreement to cover a down payment for the purchase of real estate
as evidence of good faith on the part of the purchaser.

Board-Foot - A unit of measure represented by a board on~ foot long, one foot
wide and one inch thick.

Bonus Value - The value of any rental in excess of the rent reserved in the
lease, which the tenant could obtain if he sublet th.: premises on the open rentar
market. It is the difference between the lease rent (contract rent) and the rent
being paid by other tenants for comparable space in the vicinity. of the subject
lease (economic rent).

Borrow. - Suitable material fro~ sources outside the roadway prism, used primarily
for 'embankments. (AASHO)

Bridge - A structure of over 20 foot span. (Batteries of pipe culverts regardless
of their length are not bridges.)

Broker One employed by another, for a fee, to carryon any of the activities,
especially in the sale of real estate, listed in the license law definition of the word.

Building Code The ordinances, rules, and regulations of a municipality relating
to the construction and maintenance of buildings.

Building Line - A line established by ordinance or statute between which line and
the street a structure is not permitted.

Building Residual Technique - A term designating a technigue in which the land
is valued independently of the building. The fair annual net return on the land
value is- deducted from the est;mated net annual income to the property (land and
building) and the residual amount is said to be attributable to the building,
including depreciation, and is capitalized to indicate the building value.
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c
Capital Accumulation or wealth used to further the production process. Capital

g~ds represent such wealth when investe? in specialized means of production.
LIquId or unspeClallzed capItal may be shIfted between various types of capital
investments. In 1;1any respects land and capital goods are similar in that they
represent fixed investments for relatively long periods of time.

Capitalization - The process of converting into present value a series of anticipated
future annual installments of income.

Capitalization Rate - An anticipated rate of return for an imestment. A rate at
which income is processed to indicate the probable capital value. The rate is
usually commensurate to risk. The capitalization rate is generally considered to be
composed of a pure interest rate plus the recapture rate.

./ Cattle Guard - An opening in a fence which is not closed by a gate, but having
a ground grill that cattle will not cross.

Causeway - Elevated construction over marshy land or water. It may be either an
earth fill or bridge type structure. .

Certificate of Title A document based on a title search stating that the title or
interest in property is vested in a designated person and showing outstanding liens,
charges, or other encumbrances. (AASHO)

Chain A unit of land measurement--66 feet, the length of a surveyor's chain.

Channelized Intersection An at.grade intersection in which traffic is directed into
definite paths by islands. (AASHO)

Chattel - Personal property such as household goods or removable fixtures.

Cloud on Title - An outstanding claim or encumbrance which if valid will affect
or impair the oy.'ner's title; a judgment or dower interest.

Cloverleaf - A four leg interchange with loops for left turns and outer connections
for right turns or two way ramps for these turns. A full cloverleaf has ramps
for two turning movements in each quadrant. (AASHO)

Community Property - All property acquired by either husband or wife or both
during the marriage, except for that acquired by gift, descent and devise, belongs
to both as a community and not as an individual.
The death of either the husband or wife dissolves the community and the survivor's
interest becomes absolute. Where the decedent dies intestate leaving no descendants
or ascendants, such decedent's interest goes to the surviving spouse. In some States,v
when it is the wife who has died, title to the entire property passes to the husband.

.; Condemnation - (1) The process by which property is acquired for highway
purposes through legal proceedings under the power of eminent domain. (AASHO)
(2) The act of a Federal, State, County or City government or district or public
utility corporation vested with the right of eminent domain to take private property
for public use when a public necessity exists. It is the act of a sovereign in substitut­
ing itself in the place of the owner and/or the act of taking all or part of the rights
of the owner,
(3) The term condemnation denotes the acquisition of property by the exercise
of the right or power of eminent domain. Pursuant to this right or power, the
sovereign, whether it is the. Federal or State government, or an agency to whom
there has been delegated this right or power, may, upon payment of just compensa-

. tion, acquire property for the benefit of the public.
/ ..

VCOnsequential Damages - Loss in value of a parcel, no portion of which is
acquired, resulting from a highway improvement. (AASHO)
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Constructive Evi~io~. - Breach of covenant ot" warra~ty or quiet enjoyment; for
example, the InabilIty of a purchaser, or lessee, to obtaIn possession by reason of a
paramount outstanding title.

Constructive Notice - Notice given by the public records. The law presumes that
everyone has the same knowledge of all instruments properly recorded as if he were
actually acquainted with them.

v Contour .- A line connecting the points on a land surface which have the same
ele,'atJon. The edge of the water of a lake forms a contour line.

Contract - An agreement between two or more persons, upon a sufficient considera-
tion, to do or not to do a particular thing. .

V Contract Rent - The amount of rent provided for under the terms of the lease;
the actual rent that is agreed to be paid. In the written lease it is specifically
set forth as one of the terms, and under an oral rental agreement, if the amount
can pe proven, it likewise is considered contract rent.

Concrol of Access - The condition where the right of owners or occupants of
abutting land or other persons to access, light, air or view in connection with a
highway is fully or partially controlled by public authority.
Full control of access means that the authority to control access is exercised to give
preference to through traffic by providing access connections with selected public
roads only and by prohibiting crossings at grade or direct private driveway
connections.
Partial control of access means that the authority to control access is exercised
to give preference to through traffic to a degree that, in addition to access con­
nections with selected public roads, there may be some. crossings at grade and

-- some private driveway connections. (AASHO)
,/Conveyances - A written instrument by which a title, estate or interest in

property is transferred. (AASHO) .
Corner Influence - The value effect of location at, or in proximity to, the intersec­

tion of two streets. The increment of value resulting from such location or
proximity.

Cost of Replacement - (1 ) The cost that would be incurred in acquiring an
t equally desirable substitute property. (2) The cost of reproduction new, on the basis

of current prices, of a property having the utility equivalent to the one under
appraisement. It mayor may not be the cost of a replica of the property. (3) The
cost of replacing unit parts of the structure to maintain it in the highest economic
operating condition.

Cost of .Replacement Less Depreciation -' The cost of replacement new at current
prices less a deduction for depreciation. The deduction for depreciation is a total
loss in value arising from physical, functional and economic causes.

Cost of Reproduction - The cost of construction new of an exact duplicate or
replica using the same materials, construction standards, design, layout, and quality
of workmanship.

Covenant - An agreement between two or more persons, by deed, whereby one
of the parties promises the performance or nonperformance of certain acts, or that
a given state of things does or does not exist.

Cross Connection - A connecting roadway between two nearby and generally
plfallel roadways. (AASHO)

Cross Section - A view cutting through the roadway at right angles to the center­
line showing th~ relationship of the various components of the roadway.

Cubage --.: - Front or width of building multiplied by depth of building and by
height.
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Cul-de-sac Street A local street open at one end only and with special provisions
for turning around. (AASHO)

Culvert - Any structure not classified as a bridge which provides an opening under
any roadv.·ay.

Curb Loading Zone - Roadway space adjacent to a curb and reserved for the
exclusive use of vehicles during loading or unloading passengers or property.
(AASH0)

Curtesy - The right which a husband has in his wife's estate at her death.
The estate to ,which by common law a man is entitled, on the death of his wife,
in the lands or tenements of which she is seised in possession in fee-simple or
in tail during her coverture, provided they have had lawful issue born alive which
might have been capable of inheriting the estate. It is a freehold estate for the
term of his natural life.

D
Dead-End Streer - A local street open at one end Only without special provisions

for turning around. (AASHO)

Dedication - The setting apart by the owner and acceptance by the public of
property for highway use, in accordance with statutory or common law provisions.
(AASHO)

Deed A duly attested written instrument, under seal, conveying real property
or interest therein. (AASHO)

Deficiency Judgment - The difference between the indebtedness sued upon and the
sale price or market value of the real estate at the foreclosure sale.

Demise - A transfer; a lease; a transfer to another of an estate for years, for life
or at will.

Depreciation A loss in value brought about by deterioration through ordinary
wear and tear, action of the elements or functional or economic obsolescence.

Depth Factor - A factor (percentage) which represents the relative value of a
given depth of a lot with respect to the value of the lot having an adopted standard
or unit depth.

Descent - Hereditary succession. Succession to the ownership of an estate by
inheritance, or by any act of law, as distinguished from "purchase." Title by
descent is the title by which one person, upon the death of another, acquires the
real estate of the latter as his heir at law.

Design Capa~ity - The practical capacity or lesser value determined for use
in designing the highway to accommodate the design volume. (AASHO)

Design Hourly Volume - A volume determined for use in design, representing
vehicUlar traffic expected to use the highway. The design hourly volume, ab­
breviated as DHV, should be the 30th highest hourly volume (30HV) of the
future year chosen for design. Exception may be made on roads with high seasonal
fluctuation, where a higher, design hour volume may be required.

Design Speed A speed determined for design and correlation of the physical
features of a highway that ,influence vehicle operation. It is the maximum safe
speed that can be maintained over a specified section of highway when conditions
are so favorable that the design feature of the highway govern. (AASHO)

Design Volume - A volume determined for use in design, representing traffic
expected to use the highway. Unless otherwise stated, it is an hourly volume.
(AASHO)

698

"'.



•

•

•

•I

•

•

•

•

•

•

•
-":'

Devise - A testamentary disposition of land or realty; a gift of real property by
the last will and testament of the donor.

Diamond Interchange - A four leg interchange with a single one-way ramp
in each quadrant. All left turns are made directly on the minor highway. (AASHO)

Direct Compensation - Payment for land or interest in land and improvements
actually acquired for highway purposes. (Sometimes called direct damages.)
(AASHO)

Directional Interchange - An interchange, generally having more than one high.
way gtade separation, with direct connections for the major left turning movements.
(AASHO)

Dispossess - To oust from land by legal proceedings; to eject, to exclude from
realty.

Divided Highway - A highway with separate roadways for traffic in opposite
directions, (AASHO)

Donation - The voluntary conveyance of private property to public ownership and
use, without compensation to the owner. (AASHO) ,

Dower - The right which a wife has in her husband's estate at his death.
A species of life estate which a woman is, by law, entitled to claim on the death of
her husband, in the lands and tenements of which he is seised in fee during the
marriage, and which her issue, if any, might by possibility have inherited.

Drainage Area - The area that will drain to any given selected point.
Drainage Ditch - Any open water course other than gutters, constructed beyond

the limits of cut or fill slopes. The depressed area within the roadway given over
to the collection and handling of surface drainage within the right·of.way.

Drainage Easement '- An easement for directing the flow of water. (AASHO)

V Easement - A right acquired by public authority to use 'or control property for
a designated highway purpose. (AASHO) ,
An interest in land consisting of the right to do an act, otherwise unprivileged,
on the land of another. Where the easement is restricted to the use of land, it is
appurtenant to the designated land and will pass with a transfer of the land.,
To create this type of easement, such as a right-of.way, the same formalities as
those necessary in a conveyance are usually required. (AASHO)

Easement, 'Avigation - A right to fly over lands of another, usually within
, prescribed horizontal limits, which prohibits the use of the land above 'a specific

level or series of levels, the height being determined by the lower limit of the
"glide angle" required for safe approach to, and take off from, airport runways.

Easement, Line-of.Sight - See "Sight line easement."
Easement, Planting - See "Planting easement."
Easement, Slope - See "Slope easement."
Economic Life - The estimated period over which it is anticipated that a property

may be profitably utilized.
The period over which a property will yield a return "on" and "of" the investment
over and above the economic rent due to the land. This period can never exceed
the physical life of the property and most generally is short.

Economic Obsolescence - Impairment of desirability or useful life arising from
economic forces, change in optimum land use, legislative enactments which restrict
or impair property rights, and changes in the supply-demand relationships. Loss
in the use and value of property arising from factorc; of economic obsolescence is
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to be distinguished from loss in value from physical deterioration and functional
obsolescence.

/ Economic Rent -. The amount of rent that could be reasonably expected if the
property were aval1a~le for rent. It is a fair, proper, and reasonable rental which
would result. from Informed, intelligent, and prudent bargaining in the usual
course of busmess.

Effective Age - The number of years of age indicated by the condition of a
~uilding. If a building has. been maintained .better than average, its effective age
IS less than the actual age; If there has been Inadequate maintenance, it is greater.

Effective Income The estimated gross income less allowances for' vacancies and
rent losses.

Eminent Domain The power to take property for public use with just compensa-
tion therefor. (AASHO)
The right of the people or government to take private property for public use
upon payment of just compensation.

Encroachment - A building, a part of a building, or obstruction which intrudes
upon or invades a highway or a sidewalk or trespasses upon the property of
another.

Equity - The interest or value which an owner has in real estate over and above
the mortgage against it. .

Equity of Redemption - The right of the original owner to reclaim property sold
through foreclosure proceedings, by payment of debt, interest, and cost.

~/ Escheat - A preferable right of the State to an estate left vacant and where there

is no one in existence able to make a claim thereto. The estate does not escheat to the
State until after a certain period of time has elapsd after the death of the owner
of the property. The period of time is governed by State law.

Escrow - A written instrument which, is deposited by the grantor with a stranger
or third party to be kept until the performance of a condition or the happening
of a certain event, and then to be delivered over to the grantee.
The usual type of escrow transaction is where the grantor. delivers the deed to a
third party, who in turn delivers the deed to the grantee as provided in the
escrow agreement.

v' Estate - A right in property. An estate in land is the degree, nature, or extent of
interest which a person has in it.

Estate' for Years - An estate, the duration'of v.:hich is definitely fixed by the
instrument of conveyance, or can be definitely computed, in the units of a year,
a month, a week, or a day, or multiples or fractions thereof. This type of estate
is generally referred to or called a leasehold.

Estate in Reversion - Residue of an estate left in the grantor, to commence in
possession after the termination of some particular estate granted by him. In a
lease, the lessor has the estate in reversion after the lease is terminated.

Estimate - An opinion developed from analysis of an adequate data program
by one qualified to develop such an opinion; hence the opinion of an informed
person.
A preliminary opinion, the approximate cost of doing certain work.

Eviction A violation of some covenant in a lease by the landlord, usually the
covenant for quiet enjoyment; also refers to the process instituted to oust a person
from the possession of real estate.

Excess .Condemnation - The policy on the part of the condemner of taking, by
right of eminent domain, more property than is actually necessary for the improve­
ment.
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Execution, Writ of - An order, issued by a court, directing the sale of propert}' to
satisfy a debt.

Execution Sale - A remedy afforded by law for the enforcement of a judgment.
It is the usual process for the enforcement of a judgment for the payment of a
sum of money, and it is generally the appropriate remedy for the subjection of
tangible property to the satisfaction of ·the judgment. The writ of execution is
followed by a levy, or taking property into the possession of the officer, usually
the sheriff, and then by a sale by the sheriff of the property. The sale is completed
upon there being executed a deed of conveyance by the sheriff (usually called a
sheriff's deed) and delivered to the purchaser. '

Executor - A person named in a will to carry out its provisions.

Expense of Operation - The sum total of all cost of operation of a!roperty which
are necessary to the production of gross income, usually estimate and reported
on a periodic (such as annual) basis; not to be included as debt service or other
capital charges.

Expressway - A divided arterial highway for through traffic with full or partial
control of access and generally with grade separation at intersect-ion. (AASHO)

v Fair Market Value - The highest price estimated in terms of' money which a
property will bring if exposed for sale in the open market allowing a reasonable
time to find a purchaser who buys with knowledge of all the uses to which it ,is
adapted and for which it is capable of being used.
The highest price which a buyer, willing but not compelled to buy, would pay;
the lowest a seller, willing but not compelled to sell, would accept.
See also, "Market Value."

Fair Rental Value - The monetary amount reasonably expe~ted for the right to
the agreed use of real estate. It may be expressed as an amount per month or other
period of time, or per room, per front. foot, per square foot, or other unit of
property. Usually, it is established by competitive conditions. It is synonymous
with economic rent.

1,.." Fee Simple - An absolute estate or ownership in property including unlimited
power of alienation. (AASHO)
The largest estate or ownership in real property; free from all manner of
conditions or encumbrances. It may be subdivided into numerous lesser estates, but
the sum total of all existing estates in any piece of land is equivalent to a fee
silliple absolute. Any fee simple estate is potentially of perpetual duration. It
will continue in the successive heirs and assigns, including the heirs of the
assigns, until such time as the current title holder shall die without heirs. At
that time, the estate will cease and the property will escheat to the State.

y' Fill - Use of. material, or material used to equalize or to raise topography to a
certain grade; to build up with fill; to fill low ground with sand, gravel or earth,
etc.

Fill Slope - The portion of the roadway between the outside of the shoulder and
the toe of the slope.

v Fixture - A' movable chattel (such as a machine, heating plant, etc.) which by
reason of its annexation to real property and adaptation to continuing use in con­
nection with the realty, is considered a part of the realty.

Flared Intersection - An unchannelized intersection, or a divided highway inter­
section without islands other' than medians, where the traveled way of any
intersection leg is widened or an auxiliary lane is added. (AASHO)
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Flat or Ungraded Lease - The fixed renta.l, Bat or ungraded type of lease, provides
that the lessee pay a fixed monthly, semi-annual or annual rental for the entire
term of the lease.

Flexible Pavement - See "Pavement, Flexible."
Flood Plane - The areas along the courses of streams which are subject to over­

flow.
Flow Line - The profile of the low point on the inside of a drainage structure

or channel.
Foreclosure .- A court process instituted by a mortgagee or a lien creditor to

defeat any interest or redemption which the debtor-owner may' have in the
property.

Four Leg' Intersection An intersection with four legs, as where two highways
cross. (AASHO)

Four·3·2·1 Rule - An empirical rule which ascribes 40% of the value of the lot
to the quarter (in depth) of the . lot fronting on the street, 30% to the next
quarter, 20% to the third quarter, and 10% to the rear quarter.

Freehold - (1) An estate of inheritance, an estate for life, or an estate duting
the life of a third person.
(2) The unencumbered fee simple property, free of any division of interests.

Freeway An expressway with full control of access. (AASHO)
Frontage Street or Frontage Road A local street or road auxiliary to and located

on the side of an arterial highway for service to abutting property and adjacent
areas and for control of access. (AASHO)

Front Foot - A standard of measure, one foot wide, extending from the street
line for a depth generally conceded to be 100 feet.

Functional Obsolescence - The impairment of functional capacity or efficiency.
Functional obsolescence reflects the loss in value brought about by such factors as
overcapacity, inadequacy, and changes in the art, that affect the property item itself
or its relation with other items comprising a larger property.

Functional Utility - The ability to provide usefulness, service, or profitableness.
The combined effects on marketability of the usefulness and desirability of the

. property. The functional utility of a house is said to be good if the marketability
of that house is not affected adversely by functional deficiencies. .

General Benefits - The advantage accruing from a given highway improvement
to the community as a whole, applying to all property similarly situated. (AASHO)

General Warranty Deed A deed in which the grantor warrants the title against
defects arising at any time, either before or after the grantor became connected
with the land.

Geometric Design - Design of the visible dimensions and elements of a highway,
street or road.

Geometric Layout - A preliminary plan showing all the general geometric
features to be included in the proposed project without indicating detailed design
information.

:./ Grade - (1) The slope of a surface, such as a lot or road, with a vertical rise
or fall expressed as a percentage of the horizontal distance; e.g., a 3% upgrade
means a rise of 3 feet per 100 feet of horizontal distance. . •
(2)..Sometimes used in a sense of "on or at the same level"; e.g., a Icrossing at
street grade; a lot at street grade.
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Grade Line :- The slop~ i~ the longitudinal ~irection of the roadbed, usually
expressed In percent which IS the number of units of change in elevation per 100
units horizontal distance. Also has a "general" use to mean the "highway profile."

Graded or Step-up Lease - Type of lease providing that the rental shall be
increased or stepped up at the end of various stipulated periods in the future.
Primarily, this type of lease is brought about by the insistence of the lessor to
participate in expected future increased earning power of the property. However,
this type of lease may be entered into in order to provide a lower rental during the
early life of the lease to enable the lessee to build up his business, become estab­
lished and lessen the possibility of failure.
Although seldom used, there is a reverse or "step-down" type of the step-up
lease, which provides for higher rents during the first periods of the lease and
lower rents during the latter periods. .

Grade Separation - A crossing of two highways, or a highway and a railroad,
at different levels. (AASHO)

Grant Deed - The word grant, when used in a conveyance, conveys fee title and
and any after-acquired title of the grantor, unless a different intent is expressed in
the deed. '

t· Grantee - A person to whom real estate is conveyed; the buyer.
..,_ Grantor - A person who conveys real estate by deed; the seller.

Gross Income - The scheduled income from the operation of the business or
the management of the property, customarily stated on the annual basis. The
total periodic income collectible from the operation of a property on the basis of
existing rent schedules.

Gross Lease - A lease of property whereby lessor is to meet aU' property charges
regularly incurred through ownership. A lease under which the lessor pays all the
expenses of operation of the property as well as capi.tal charges.

Gross Sales - The total amount of sales as shown by invoices, before deducting
returns, allowances, etC.

Ground Lease or Ground Rent (Leases) - (1) The payment made for use of
unimproved land, usually, though not necessarily always, on a basis which is
completely "net" to the owner. .
(2) The net rent paid for the right of use and occupancy of a parcel of unimproved
land; or that portion of the total rental paid that is considered to represent a
return upon the land only.

Guarante~ Title - A title, the validity of which is insured by an abstract, title
or indemnity company. (Sometimes called an Insured Title.) (AASHO) .

Gutter \ - Any prepared open water course, whether paved or not, constructed inside
of the shoulder line. .

H
Habendub Clause The "to have and to hold" clause which usually follows the

granting part of the deed, defining or limiting the quantity of the estate granted.

Headway - The time interval between passages of consecutive vehicles moving
in the same direction by a given point. (AASHO)

Hereditaments - The largest classification of property; includes lands, tenements,
and incorporeal property such as rights-of-way. Anything capable of being
inherited.

Highest and Best Use - The most productive use, reasonable but not speculative or
conjectural, to which property may be put in the near future. (AASHO)
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A use of land which ,"?ay reasonably ~e expected to produce the greatest net
return to land over a- given peflod of time. That legal use of land which will

- yield to land the highest present value. Sometimes called optimum use.
Highway Capacity A measure of the ability of a roadway to accommodate

traffic. Capacity of a roadway is affected by the composition of traffic, roadway
alignment, profile, number and width of traffic lanes, adjacent development,
vehicular speed and weather.

Highway Development Right - The right of owners to make changes in abutting
property uses which, if exercised, would be inconsistent with present and future
highway needs. (AASHO) .

Highway-Street or Road A general term denoting a public way for purposes
of vehicular travel, including the entire area within the right-of-way. (AASHO)

Historical Cost - The total cost of a project on the basis of prices at the time
oE construction.

Holdover Tenant - A tenant who remains in possession of leased property after
the expiration of the lease term.

Horizontal Curve - A curve joining two straight portions oE alignment.

I
Income Capitalization - A procedure in the appraisal process by which the value

of r~al property can be estimated from the quantity, quality, and duration of its
net Income expectancy. It is the process of determining the value through the
use of a rate which is believed to represent the proper relationship between the
value of the property and the net income it will produce.

Income, Gross - See "Gross Income."
Income, Net - See "Net Income."

Increasing Annuity An income stream characterized by periodic, fixed increases
per period.

Incumbrance - A claim, lien, charge, or liability attached to and binding upon
real property, such as a judgment, unpaid taxes, or a right-oE-way; defined in law
as any right to, or interest in, land which may subsist in another to the
diminution to its value, but consistent with the passing of the fee. .

Incurable Depreciation The loss from cost now which is impossible to offset
or -which would involve an expenditure substantially in excess of the value incre­
ment resulting therefrom; e.g., loss due to detrimental neighborhood influences,
loss due to over-and undersized rooms, excessive ceiling heights, poor design
and/or layout, and loss caused by gradual deterioration of the bone structure, i.e.,
skeletal or structural members of a building which are rarely replaced unless they
happen to be exposed, such as uncovered floor joists.

- ~ Indenture - A deed to which two or more persons are parties, and in which these
enter into reciprocal and corresponding grants or obligations towards each other.

Installment Contract - Purchase of property with the debt/ayable at different
successive periods as agreed; upon default, payments are forfeite .

Interchange A grade separated intersection with one or more turning roadways
for travel between intersection legs. (AASHO)
A system of interconnecting roadways in conjunction with a grade separation or
grade separations providing for the interchange of traffic between two or more
intersecting highways. ,

Interchange Ramp A turning roadway at ani interchange for travel between
intersection legs. (AASHO)
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Interest - A sum paid or calculated for the use of capital. The sum is usually
expressed in terms of a ute or percentage of the capital involved, called the
"in.terest rate."

Inter~ction ~ Th~ general area where two or more highways join or cross,
wlthm whIch are mcluded the roadway and roadside facilities for traffic movements
in that area. (AASHO)

Intersection Angle - The angle between two intersection legs. (AASHO)
Intersection at Grade - See "At-grade Intersection."

Intersection Entrance - That part of an intersection leg for traffic entering the
intersection. (AASHO)

Intersection Exit - That part of an intersection leg for traffic leaving the inter­
section. (AASHO)

Interstate Highway System The Interstate System shall be designated within the
United States, including the District of Columbia, and it shall not exceed forty­
one thousand miles in. total extent. It shall be so located as to connect by routes,
as directly as practicable, the principal metropolitan areas, citj~s, and industrial
centers, to serve the national defense and to the greatest extent possible, to
connect at suitable border points with routes of continental importance in the
Dominion of Canada and the Republic of Mexico. (Title 23, U.S.c.)

Intrinsic Value - A cost concept in that value is claimed to be. inherent in the
object itself, as opposed to the subjective theory of value which holds that goods or
services have value because people will forego the use and enjoyment of goods
and/or other services for the right of possession and use of them.

Inverse Condemnation - The legal process by which a property owner may
claim and receive compensation for the taking of, or payment for damages to,
his property as a result of a highway improvement. (AASHO)

Island A defined area between traffic lanes for control of vehicle movements
or for Eedestrian refuge. Within an intersection a median or an outer separation
is considered an island. (AASHO) .'

J
Joint Estates - Two or more rersons having concurrent and simultaneous estates

or interests in the same parce of land whether or not the estate in land is fe~

simple, a life estate, or an estate for years. Such cases of co-ownership are
called tenancy by the e.ntirety, joint tenancy, tenancy in common and community
property.

v" Joint Tenancy An estate in fee simple, for life, for years, or at will, arising
by purchase or grant to two or more persons. Joint tenants have one and the same
interest, accruing by one and the same conveyance, commencing at one and the
same time, and held by one and the· same undivided possession. The distinct
character of joint tenancy is survivorship, by which the entire tenancy on the
decease of any joint tenant remains to the survivors, and at length to the last
survivor.

Judgment - Decree of court declaring that one individual is indebted to another
and fixing the amount of such indebtedness.

Just Compensation - A fuJI and fair equivalent for the loss sustained by the
owner as a result of taking or damaging of private property for highway purposes.
(AASHO)
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L
" La~hes - Neglect to do a thing at a proper time, especially such delay as will

bar a party from bringing a legal proceeding.
Land Residual Techniques '- A. term designating a technique in which the build­

ing is valued independently of the land, The fair annual net return on the building
value (interest and provision for depreciation) is deducted from the estimated
net annual income to the property (land and building) and the residual amount is
said to be attributable to the land and is capitalized to indicate the land value.

Lane A. portion of the traveled way for the movement of a single line of vehicles.
L' Lease - A contract, written or oral, for the possession of lands and tenements,

on the one hand, and a recompense of rent or other income, on the other hand.
It is a contract by which one person divests himself of real property and another
person takes possession thereof for a determinable and limited time, though not
necessarily a definite period of time.

Lease Assignment In a lease assignment, the lessee assigns and the new lessee
assumes all of the terms of the original lease. The original lessee is relieved of
further responsibility and the rent is paid by the new lessee direct to the original
lessor.

Leased Fee (1) The title to a.real estate subject to a lease. (2) A property held
in fee with the right of use and occupancy conveyed under lease to another. A
property with the right to receive ground rentals over a period of time and an
ultimate repossession.

,,/ Leasehold - Property held under tenure of lease. A property consisting of the
right of use; occupancy of real property by virtue of lease agreement
The right of the lessee to use and enjoy real estate for a stated time under certain
conditions, such as the payment of rent

Legal Access - A right which an owner of land that abuts a highway has to
use the highway for ingress and egress.

: -- Lessee - One who acquires the right of use of the property of another. He is
the one to whom the lease is granted or the property is rented under the lease.
The lessee's interest is known as the leasehold.

t, Lessor - One who rents real property to another or one who conveys or leases
the right of use ot real estate to another. He is the landlord. He usually is the
fee owner; however, this is not always so, as in the case of a lessee who subleases
to another party. The original lessee then also becomes a lessor and the owner
of a sandwich lease interest.
The lessor's interest is known as the leased fee.

f' Lien - A. hold or claim which one person has upon the property -of another as
a security for a debt or a charge, judgment, mortgage, taxes, etc.

" Lienee - A person who possesses a right of lien on the property of another.

1 Lienor - A person on whose property the right of lien exists.
Life Estate - An estate which is not terminable at any fixed or computable period

of time, and cannot last longer than the life or lives of one or more persons,
A life estate may arise by operation of law, or may be created by act or agreement
of parties.
A. life estate created by the acts of the parties arises when the conveyance limits
the duration of the created estate by the life or lives of one or more identified
and existent persons, or when the conveyance, viewed as a whole, manifests the
intent of the transferor to create an estate measured by the life or lives of one or
more existent persons. A life ~state can be conveyed but the life tenant cannot
convey a greater estate than his own.
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Local Street or Local Road - A street or road primarily for access to residence,
business or other abutting property. (AASHO)

Location . - The fixed position of the highway on the ground, including curves
and tangents. .

Loop - A one-way turning roadway that curves about 2700 to the right to
accommodate a left turning movement. It may include provisions for a left turn
at a terminal to accom~o<fate another turning movement. (AASHO)

M
v' Market Value - The highest price for which property can be sold in the open

market by a willing seller to a willing purchaser, neither acting under compulsion
and both exercising reasonable judgment. (AASHO)

Marketable Title - A title not subject to such reasonable doubt as would create a
just apprehension of invalidity in the mind of a reasonable, prudent and intelligent
person; one that a person of reasonable prudence and intelligence, guided by
competent legal advice, would be willing to take and pay fair value for.

Mechanic's Lien - A species of lien created by statute which exists in favor of
persons who have performed work or furnished materials in the erection or

, repair of a building.
Median - The portion of a divided highway separating the traveled ways for

traffic in opposite directions. (AASHO)
Median Lane - A speed-change lane within the median to accommodate left

turning vehicles. (AASHO)

Median Opening - A gap in a median provided for crossing and turning. traffic.
(AASHO) - _ ....

Merging .-. The converging of separate. streams of traffic mto a single stream.
(AASHO)

Merging End - An end of an island, or neutral area between roadways, beyond
which traffic merges. (AASHO)

Metes and Bounds Description - A description of a parcel of land by reference
to the courses (bearings, that is, the angles east or west of due north or due
south) and distances (usually in feet or chains) of each straight line which forms
its bou.ndary, with one of the corners tied to an established point, that is, the
bearing and distances to an established point, such as a section corner, or to the
intersection of center lines of two roads. If one part of the boundaty is on a
cut,ve, this part is described by showing the number of degrees of the central
angle subtended by the curve are, ·the length of the radius, and the length along
the curve.

Modernization - Alteration of internal plan and/or facilities or of external detail
of property or equipment to conform to present usage, style, fomi, method or taste.

./ Mortgage - A conditional transfer of real property as security for the payment of
a debt or the fulfillment of some obligation. A conveyance of an estate or
interest of land as security of a debt with the right of redemption.

Mortgage Deed - A deed by' way of mortgage which has the effect of the
mortgage on the property conveyed and imposes a lien on the granted estates.

Mortgagee - A person to whom property is conveyed as security for a loan. One
who takes a mortgage, or one who loans money secured by a mortgage.

Morrgagee in Possession - A mortgagee creditor who takes over the income from
the rr.ortgaged property upon default on the mortgage by the debtor.
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Mortgagor - An owner who conveys his property as security for a IO:ln (the
debtor). One who gives a mortgage or one whose property is mortgaged.

Multileg Intersection - An intersection with five or more legs. (AASHO)

Negotiation - The process by which property is sought to be acquired for highway
purposes through discussion, conference, and final agreement upon the terms of a
voluntary transfer of such property. (AASHO)

Neighborhood - An urban or suburban residential (or commercial) area exhibiting
a fairly high degree of homogeneity as to housing, tenancy, income and popul'ation
characteristics. They are often outlined by physical barriers such as railroad tracks,
streams, commercial or industrial developments, hills, ravines, and by lines
created by subdivision developments, difference in zoning ordinances, deed
restrictions, or type or age of building development.

Net Ground Lease A lease of unimproved land which provides that the lessee
assume all property charges, including charges against land and improvements to
be constructed by the lessee.

Net Income.' - The difference between the effective gross income and the expenses,
including taxes and insurance. Usually the term is qualified as net income before
depreciation.

Net Lease· - A lease under which the lessee assumes complete responsibility for
the operation of a property, including the obligation of operating expenses and
all charges, including taxes, insurance, replacements, and any special assessments.

Net Pront , - The term "net profits", without qualifying expression, is used to
describe only the profits remaining after including all earnings and other income
or profit and after deducting all expenses and charges of every character, including
interest, depreciation and taxes. Net profits should represent the amount available'
for dividends and surplus. .

Nonconforming Use - A use which was lawfully established and maintained
but which, because of the application of a zoning ordiIiance to it, no longer
conforms to the use regulations of the zone in which it is located.

Nuisance Value The price an abutter or a nearby owner would pay to get rid
of an objectionable condition or occupancy.

o
Observed Depreciation. - The loss from cost new which can be observed upon an

inspection of the property under appraisal; in this restricted sense, ordinarily
limited to physical deterioration or wear·out and functional obsolescence.
The loss from cost new which can be estimated from observation of the property
itself and also from observation of environmental influencing factors, all as
developed from competent analysis of an adequate market data program; in
this broader usage, it is ordinarily limited to physical deterioration or wear out,
functional obsolescence or environmental or economic obsolescence.

Obsolescence : - The condition of being out of date. Obsolescence is caused by
new inventions and improved processes for production or a change in the demand
for the things produced. It is not the result of mere age or wear (physical
depreciations) .

Open End Mortgage - A mortgage which permits the mortgagee to make addi·
tional advances, ito be added to the principal balance and to be secured by the
mortgage, without prejudice to the position of the mortgagee as a senior lienor
or encumbrancer.
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Operating Expenses - Generally speaking, all expenses, occurring periodically,
which are necessary to produce net income before depreciation. Under some condi·
tions; these expenses are placed in two categories; namely, operating expenses and
fixed charges.

Operating Statement An account in writing of the income, expense arid
profits of an enterprise during a specific period. A section of the profit-and.loss
account of an enterprise whose main source of revenue is the performance of a
service.

Operational· Delay The delay caused by interference between components
of traffic. (AASHO)

Option A written agreement granting' a privilege to acquire property or an
interest therein at a fixed price within a specified period. (AASHO)
The right to purchase or lease a property at a certain price for.a certain designated
period, for which right a consideration is paid. .

Outer Connection A one·way turning roadway primarily for a right-turning
movement. It may include proviions for a left turn at a terminal ,to accommodate
another turning movement. (AASHO)

Outer Separation The portion of an arterial highway between the traveled
ways of a roadway for through traffic and a frontage street or road. (AASHO)

Overall Rate - A capitalization rate used in the processing (capitalizing) of
the income to the property, that is, one rate for the total net income regardless of
the amount attributable to any fractional part of the property. .

Ovecimprovement - An improvement which is not the highest and best use for
the site on which it is placed by reason of excessive size or cost.

Overpass A grade separation where the subject highway passes over an inter-
secting highway or railroad. (Also called Overcrossing.) (AASHO)

'- Parcel Plat - A map of a single parcel of property or a portion thereof needed
for highway purposes, showing the boundaries, areas, the remainder, imprm-e­
ments, access, ownership and other pertinent information. (AASHO)

Parkway - An arterial highway for non·commercial traffic, with full or par':ial
control of access, and usually .located within a park or a ribbon of park.like
development. (AASHO)

Parcial Taking - The acquisition of a portion of a parcel of property, (AASHO)

Party Wall - A wall erected upon and over a line which separates two properties
and in which the respective owners have common rights of use.

Pass - A land service facility for private use which separates the highway lanes ­
from the cross movement of persons, animals (stockpass), vehicles and/or
machines (equipment pass).

Passing Sight Distance The minimum sight distance that must be available to
enable the driver of one vehicle to pass another vehicle traveling 10 MPH slower
than design speed, safely and comfortably, without interfering with the speed of
an on·coming vehicle traveling at the design speed should it come into view after
the overtaking maneuver is started.

Patent - A grant of some privilege, property, or authority made by the govern-
ment or sovereign of a country to one or more individuals. ,
A muniment of title issued by a government or state for the conveyance of some
portion of the public domain. The instrument by which a state or government
grants public lands to an individual.
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Pavement, Flexible - A pavement structure which maintains intimate contact
with. and .di~tributes loads. to the subgrade and depends upon aggregate interlock,
particle fClctlOn, and cohesIOn for stability. (AASHO)

Paveme?t, Rigid - A pavement structure which distributes loads to the subgrade
haVing as one course a portland cement concrete slab of relatively high bending
resistance. (AASHO)

Pedestrian Overpass A grade separation designed to carry only pedestrian traffic
over the highway.

Pedestrian Underpass - A grade separation designed to carry only pedestrian
traffic under the highway.

Percentage Lease '- A lease which provides that a rental shall be based on a
percentage of the volume of business done on the premises, usually with a
guaranteed minimum and occassionally a maximum rental regardless of business
volume.

Perch -' A unit of land measurement of 16.5 feet, the' same length as a rod.
There are four perches to a chain.

Perpetuity - A state of being continued forever; for example, an annuity which
extends into the future without termination. Generally applied to an amount
which accrues periodically' for an indefinite number of installments, that is,
without known or expected limitations.

Physical Depreciation' - The physical wearing out. Decay, impairment, wasting
away, wear and tear through the actions of the elements, age and use.

Planting Easement - An easement for reshaping roadside areas and establishing,
maintaining and controlling plant growth thereon. (AASHO)

Plat '- A map or plan of measurement. A representation on paper of a piece
of land. A subdivision of land marked upon the earth and represented on paper.

Plottage - The increment resulting from the combination of two or more parcels
into a larger whole so as to develop one site having a greater utility than the
aggregate of each when separately considered.

Police Power' - The inherent right of a government to pass such legislation as
may be necessary to protect the public health and safety and/or to promote the
general welfare. The control by the State, under which public welfare is served
and to which property rights are subject. .

Possible Capacity / - The maximum number of vehicles that can pass a given
point on a lane or roadway during one hour under the prevailing roadway and

. traffic conditions regardless of their effect in delaying drivers and restricting their
freedom to maneuver. (AASHO) .'

Practical Capacity - The maximum number of vehicles that can pass a given
point on a lane or roadway during one hour under the prevailing roadway and
traffic conditions, without unreasonable delay or restrictions to the driver's freedom
to maneuver. (AASHO)

Prescription - The acquisition of incorporeal hereditaments by an adverse user.
Profile Grade - The trace of a vertical plane intersecting the top surface of the

proposed wearing surface, usually along the longitudinal center line of the road­
bed. Profile grade means either elevation or gradient of such trace according to the
context.

--...... Profile-Ground' - A line indicating ground elevations of a vertical section along a
survey line. .

Property - The right or interest which an individual has in lands and chattels to
i the exclusion of all others. Although technically the term means a right or

interest in things rather than the things themselves, common usage makes it
applicable to things rather than to the. right or interest.
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Property Line The division between two parcels of land, or between a parcel
of land and the street.

Prop~rty-Personal In broad and general sense, everything that is the subject
of ownership, not corning under the denomination of real estate. A right or
interest in things personal, or right or interest less than a freehold in realty, or any
right or interest which one has in things movable.

Property-Real - The bundle of rights which arise by reason of the ownership
of physical real estate. The rights and interests possessed in land and those things

. affixed to the land.
Land, and generally whatever is erected or growing upon or affixed to land.

Property Residual Technique A method of processing an indication of
property value, i.e., land and buildings treated as a unit, by the capitalization of
net income before depreciation. Provision for the recapture of capital value of the
entire property is included, together with pure interest, in the overall rate
employed.

Proximity Damage A damage to a property arlSIng as a consequence of the
nearness or proximity of a highway, or other type of construction, to the improve­
ments on the property. The diminution of the market value of a property as
a result of the encroachment and proximity of a highway or other type of construc­
tion.

Purchase and Lease Back A real estate transaction wherein an investor acquires
title by purchase and gives contract possession by leasehold to the grantor.

Purchase Money Mortgage A mortgage given by a grantee to the grantor in
part payment of the purchase price of real estate.

Q
Quantity Survey Method A method of' estimating costs, t~at is, in its strictest

application, a repetition of the contractor's original procedure of determining the
quantity and grade of each type of material used in the structure, estimating labor
hours required, and applying unit costs to the material and labor quantities, with
additional allowances for. such items as overhead costs, labor insurance and con­
tractor's profits.

Quasi - As if; of a similar nature.

Quiet Enjoyment - A covenant that the tenant or grantee of an estate shall
enjoy the possession of the premises in peace and without disturbance by hostile
claimants.

Quitclaim Deed A deed conveying, without warranty, any title, interest or claim
the grantor may have in the estate conveyed. (AASHO)

Radial Highway - An arterial highway leading to or from an urban center.
(AASHO)

Railroad Grade Crossing The general area where a highway and a railroad
cross at the same level, within which are included the railroad, roadway, and
roadside facilities for traffic traversing that area. (AASHO)

Rainfall Intensity - Amount of rainfall in inches per hour in some select unit
of time.

Ramp .:- Set "Interchange Ramp."

Real Property - See "Property-Real"
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Reconditioning - Restoration to sound condition by readjustment and replacement
of worn parts; renovation.' , ,

Reconstructed Statement - A statement setting forth certain facts concerning a
property or a busin.ess wherein certain items or figures appearing on an accounting
statement are ellmmated, transposed or changed for the purpose of reflecting a
more complete or accurate statement under a variance of conditions for particular
consideration.

Remainder - The portion of a parcel retained by the owner after a part of such
parcel has been acquired. (AASHO)

Remainder Estate - An estate in property created at the same time and by the
same instrument as another estate and limited to arise immediately upon the
termination of the other estate.

Remaining Economic Life - The period of time (years) ,from the date of
appraisal to the date when the improvements become valueless.

Remnant - A remainder so small or irregular that it usually has ltttle or no
economic value to the owner. (AASHO) ,

Remodeling - Reconstruction of a property to adapt it to new and imprO\'ed use.
Rent - The agreed upon payment for the right of use and/or occupancy of

property, usually reduced to the form of a written lease.
Residual Process A term applied to a method of estimating the value of the land-

or the building, as indicated by the capitalization of the residual net income,
attributable to it.

Retaining Walls - Vertical concrete walls, usually constructed adjacent to the
roadbed; normally emplaced where restrictive right-of-way or design will not
permit the use of normal slopes in embankment or cut sections.

Revaluation Lease - A type of lease providing for a flat rental during a stated
initial period, with the property revalued and a new rental schedule developed
therefrom at stated subsequent periods of time.

Reversion - The right to repossess and resillne the full and sole use and proprietor­
ship of real property which temporarily has been alienated by lease, easement or
otherwise. The reversion right becomes effective at a stated time or under certain
conditions such as the termination of a leasehold, etc., according to the terms
of the controlling instrument.

Right of Access - The right of ingress to a highway from abutting land and
egress from a highway to abutting land. (AASHO)
See "Control of Access."

Right of Immediate Possession - The right to occupy property for highway pur­
poses, after preliminary steps for acquisition have been taken and before final
settlement. (AASHO)

Right of Survey Entry - The right to enter property temporarily to make surveys
and investigations for proposed highway improvements. (AASHO)

Right-of-Way - A general term denoting land, property or interest therein, usually
in a strip, acquired for or devoted to a highway. (AASHO)

Right-of-Way Appraisal The determination of the market value of property
including damages, if any, as of a specified date, resulting from an analysis of
facts. (AASHO)

Right-of-Way Estimate - An approximation of the market value of property
including damages, if any, in advance of an appraisal. (AASHO)

Right-of-Way Strip Map - A plan of a highway improvement showing its
relation to adjacent property, the parcels or portions thereof needed for highway
purposes, and other pertinent information. (AASHO)
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H.igid Pavement See "Pavement, 1{igid"
Rip Rap Slope protection emplaced on steep cut banks or embankments to

. eliminate the occurrence of erosion, consisting of a thin concrete slab, grouted
rock,. wire fabric or stone blankets.

. Riparian Rights - The rights of an owner of water.fronting lands in the bed,
banks, accretions, water, access, moorage and related items. (AASHO)

L Roadbed - The· graded portion of a highway, usually considered as the area
between the intersections of top and side slopes, upon which the base course,
surface course, shoulders and median are constructed. (AASHO)

Roadside .. A general term denoting the area adjoining the outer edge of the
roadway. Extensive areas between the roadways of a divided highway may also
be considered roadside. (AASHO) .

Roadside Control - The public regulation of the roadside to improve highway
safety, expedite the free flow of traffic, safeguard present and future highway
im'estment, conserve abutting property values, or preserve the attractiveness of
the landscape. (AASHO)

Roadside Zoning - The application of zoning for roadside contro). (AASHO)
Roadway - The portion of a highway, including shoulders, for vehicular use. A

divided highway has two or more roadways. The portion of the highway within
the limits of construction. (AASHO)

Rotary A channelized intersection in which traffic moves counter-clockwise
around a center island desirably of sufficient size to induce weaving movements in
lieu of direct crossing (AASHO)

Rotary Interchange - A multi leg interchange where one highway is grade
separated from a rotary on which all turning movements and through movements
of all other highways are accommodated. (AASHO)

Route The general position of a highway relative to major features of topography
such as centers of population or important terrain features.

-.S
Sandwich Lease - A lease in which the "sandwiched party" is the lessee of one

party and the lessor to another. Usually the owner of the sandwich lease is
neither the fee owner nor the user of the property.

Scenic; Easement - An easement for conservation and development of roadside
views and natural features. (AASHO)

Schematic Layout - A preliminary layout showing generally the proposed method
of providing for the various traffic movements, not necessarily to scale.

Seizin '- Seisen-Possession of real estate by one entitled thereto.
Setback Line A line outside the right-of-way, established by public authority,

on the highway side of which the erection of buildings or other permanent
improvement is controlled. (AASHO)
A line established by law, deed restrictions or custom, fixing the minimum distance
of the exterior face of the building, walls, and any other construction from a
street or highway right-of-way line.
See also "Building Line."

(.' Severance Damages - Loss in value of tne remainder of a parcel resulting from
v an acquisition. (Sometimes called Indirect Damages.) (AASHO)

Any element of value arising out of the relation of the condemned portion to the
tract of which it was a part. More specifically, in a partial taking, the diminution
"f th.. "'1.rket v:llue of the remainder a~ea as a result of the severance of the
part taken.
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Shoulder The portion of the roadway contiguous with the traveled way for
accommodation of stopped vehicles, for emergency use, and for lateral support of
base and surface courses. (AASHO)

Side Ditch - A prepared open water course, paved or not, contiguous to both the
shoulder line and the base of the cut slope.

Sideslope - That portion of the roadway between the outside edge of shoulder
and the adjacent drainage ditch, usually measured as a ratio of horizontal distance
versus each foot of decrease in elevation.

Sight Distance - The length of roadway visible to the driver of a passenger vehicle
at any gi"en point on the roadway when the view is unobstructed. .

Sight Line Easement - An easement for maintaining or improving the sight
distance.

Slope - The inclined graded area beyond the shoulder and extending from the
shoulder to the natural and undisturbed surface of the ground.

Slope Easement - An easement for cuts or fills. (AASHO)
Special Benefits - Advantage accruing from a given highway improvement to a

specific property and not to others generally. (AASHO)
Special Provisions - Special directions, provisions or requirements peculiar to the

project under consideration and not otherwise thoroughly or satisfactorily detailed
or set forth in the specifications.

Special Warranty Deed - A special warranty deed is a deed in which the grantor
warrants the title against defects arjsing after he acquired the land but not against
defects arising before that time.
A deed wherein the grantor limits his liability to the grantee to anyone claiming by,
from, through or under him, the grantor.

Specifications A general term comprising all directions, provisions and require-
ments contained within a specifications book together with such as may be added
or adpoted as supplemental specifications.

Specific Performance - A remedy in a court of equity compelling the defendant
to carry out the terms of the agreement or contract which was executed.

Speed·Change Lane - An auxiliary lane, including tapered areas, primarily for
the acceleration or deceleration of vehicles. entering or leaving the through traffic
lanes. (AASHO)

Spot Zoning - A provision in a zoning plan, or modification in such' a plan,
which affects only the use of a particular piece of property or a small group of ad­
joining properties and is not related to the general plan for the community as a
whole.

Standard Depth - The depth of a typical lot in a neighborhood or community,
usually applie d to lots of a particular use category, such as central business Jots,
outlying commercial lots, and lots of different price residential neighborhoods.

Stopping Sight Distance - The distance required by a driver of a vehicle,
traveling at a given speed, to bring his vehicle to a stop after an object on the
roadway becomes visible. The distances used in design are calculated based on the
driver's ability to see a 6-inch object in the road ahead when his eye level is
3% feet above the roadway surface.

Storm Sewer - An underground conduit for drainage of surface water. An
enclosed conduit that caeries off the surface drainage through a series of surface
inlets.

Structural LaYOUt - The bridge layout that is prepared on a structural plan and
profile sheet showing the plan of the proposed structure and a profile along the
centeclin9 of the proposed structure.

Subbase. - The layer or layers of specified or selected material of designed thickness
placed on a subgrade to support a base course. (AASHO)
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Subdivision A tract of land divided into lots suitable for home building purposes.
Subgrade - The top surface of a roadbed upon which the pavement structure and

shoulders are constructed. (AASHO)

Sublease - ~sually considered synonymous with sandwich lease, except that often
a sublease mvolves the sublettmg of but a portion of the premises included in
the prime lease.

Substitution - The principle of substitution affirms that the maximum value of a
property tends to be set by the cost of acquisition of an equally desirable and
valuable substitute property, assuming no costly delay is encountered in making the
substitution.

Substructure - All of that part of the structure below the bottoms of the bearings
supporting the superstructures, together with the backwalls and wingwalls.

Summation Appraisal - The market value indication derived through the addition
of the value of the land, considered to be vacant and available, and the depreciated
replacement cost of the improvement.

Surface Runoff That part of the rainfall on an area that flows off as free surface
water. '

Surplus Income The excess rent which a landlord or lessor ~njoys over and
above fair rental value when contract rent exceeds economic rent.
Surplus income may arise because of temporary shortage of similar properties,
excellent management, a monopoly, or a rapidly increasing rent.

T
Taking - See "Acquisition or Taking."
Tenancy at Sufferance - A tenancy at sufferance is a possessory interest in land

which exists when a person who had an estate in land wrongfully continues in
possession of the land after the termination of such estate. Notice to terminate is
not essential, unless specifically required by statute.

Tenancy at Will - An estate which is terminable at the will of either the land·
lord or tenant and has no specific duration. The relationship between the landlord
and tenant at will is personal in its nature and, therefore, such tenancy is termi·
nated by the death of either party.

Tenancy by Dower - A life estate to which a widow is entitled on the death of
her husband in a third of the lands of which he was seized in fee simple, at any
time during the marriage.

Tenancy by the Curtesy - A life estate to which, at common law, the husband is
entitled in all the lands and tenements of which he and his wife were seized,
in the right of the wife, in fee simple during the marriage, providing that there
was issue born alive capable of inheriting the estate.

Tenancy by the Entirety Created by a conveyance to husband and wife, where-
upon each becomes seized and possessed of the entire estate and after the death
of one the survivor takes the whole.

Tenancy from Period to Period This type of tenancy arises in a case where
the tenancy is automatically renewed at the end of each period unless, prior to the
end of any given period, appropriate notice to terminate has been given.

/.- Tenancy in Common - Tenants in common exist where two or more persons
have distinct but undivided shares in an estate or interest in property. Each
share is several and distinct from the share of the cotenants.

Tenant - In the broadest sense, one who holds or possesses lands or tenements
by any kind of right or title, whether in fee, for life. for years, at I will, or
otherwise.
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-- Tenement Everything of a permanent nature which may be held.
- Terre Tenant - One who has actual possession of land.
/~ -"- Three Approaches - The basic methods or techniques by which market data are

j/ processed into an indication of value, designated as:
(1) Comparative Sales Approach variously teferred to as Comparison Approacb,

Sales Comparison Approach, Mat-ket Data Approach.
(2) Cost Approach, sometimes referred to as Summation Approach.
(3) Net Income Capitalization Approach, sometimes referred to as Capitalization

Approacb and Incollle Capitalization Approach.

Through Street or Through Highway - Every highway or portion thereof on
which vehicular traffic is given preferential right-of-way, and at the entrances to
which "ehicular traffic from intersecting highways is required by law to yield
right of way to vehicles on such through highway in obedience to either a stop
sign or a yield sign, when such signs are erected as provided in this act. (Uniform
Vehicle Code-1956.) (AASHO)

Time of Concentration - The time required for water to flow from the most
distant part of the drainage area to the point under consideration.

Title The evidence of a person's right to property or the right itself. (AASHO)
Title Insurance - A policy of insurance which indemnifies the holder for any loss

sustained by reason of defects in the title.

Title Opinion An analysis and interpretation of a title search concerning present
ownership, encumbrances, douds on title and other infirmities. (AASHO)

Title Search. - An investigation of public records and documents to ascertain the
history and present status of title to property, including ownership, liens,
encumbrances, charges and other interests. (AASHO)

Toll Road A highway, bridge, or tunnel open to traffic only upon payment of
a direct toll or fee. (AASHO)

Torrens Title - A certificate of title issued by a public 'authority under a system
wherein all deeds and documents affecting real property are registered. (AASHO)

Traveled Way The portion of the roadway for the movement of vehicles,
exclusive of shoulders and auxiliary lanes. (AASHO)

Tunnel-Vehicular A subterranean passageway designed for the accommodation
of vehicular traffic.

Turning Movement - The traffic making a designated turn at an intersection.
(AASHO)

Two-Way Ramp - A ramp for travel in two directions. At a cloverleaf, it sen'es
as both an outer connection and a loop. (AASHO)

Unchannelized Intersection An at-grade intersection without islands for direct-
ing traffic into definite paths. (AASHO)

Underpass - A grade separation where the subject highway passes under an
intersecting highway or railroad. (Also called Undercrossing.) (AASHO)

v
Valuation - The act or process of; estimating value. The amount of estimated

'·alue.
Vendee - The purchaser of real estate under an agreement.
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Vendor - The seller of real estate, usually referred to as the party of the first
part in an agreement of sale.

v· Vertical Curve - A curve dra~n tangent to two intersecting grade lines to
provide a smooth transition from one grade to another.

Volume, Traffic - The number of vehicles passing a given point during a specified
time period. (AASHO)

w
Waiver - The renunciation, abandonment or surrender of some claim, right or

privilege.
v Warranty Deed - A deed containing covenants by the grantor, for himself and

his heirs, to the grantee and his heirs, to warrant and defend the title and
possession of the estate conveyed. (AASHO)

Wasting Assets - Those assets that are supject to depletion, such as timber, mineral,
or oil lands.

Water Table - The upper limit of that part of the soil (or underlying material)
wholly saturated with water.

Weighted Average - An average where each item in a series is adjusted by a
judgment factor which reflects its relative importance. It is obtained by multiplying
each item by its assigned weight (degree of importance or reliability), adding each
product and then dividing the sum of the product by the sum of the weights.

Writ of Execution - A writ which authorizes and directs the proper officer of
the court (usually the sheriff) to carry into effect the judgment or decree of the
court.

x

Zoning - The division of an area into districts and the public regulation of the
character and intensity of use of the land and improvements thereon. (AASHO)

Zoning Ordinance - The evercise of police powers within the municipality JO

regulating and controlling the use of property.
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