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GILA RIVER

BEFORE THE

ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

IN THE MAITER OF THE
NAVIGABILITY OF THE GILA
RIVER FROM THE NEW MEXICO No.: 03-007-NAV
BORDER TO THE CONFLUENCE WITH
THE COLORADO RIVER, GREENLEE,
GRAHAM, GILA, PINAL, MARICOPA
AND YUMA COUNTIES, ARIZONA

REPORT, FINDINGS AND DETERMINAnON
REGARDING THE NAVIGABILITY OF THE

GILA RIVER FROM THE NEW MEXICO BORDER TO
THE CONFLUENCE WITH THE COLORADO RIVER

Pursuant to Title 37, Chapter 7, Arizona Revised Statutes, the Arizona Navigable

Stream Adjudication Commission ("Commission") has undertaken to receive, compile,

review and consider relevant historical and scientific data and information, documents

and other evidence regarding the issue of whether the Gila River from the New Mexico

border to the confluence with the Colorado River was navigable or nonnavigable for

title purposes as of February 14, 1912.1 Proper and legal public notice was given in

accordance with law, and hearings were held at which all parties were afforded the

opportunity to present evidence, as well as their views, on this issue. The Commission,

having considered all of the historical and scientific data and information, documents

and other evidence, including the oral and written presentations made by persons

appearing at the public hearing and the Commission being fully advised in the

premises, hereby submits its report, findings and determination.

Gila is pronounced "hee-la" and is the Spanish spelled version of the Yuma Indian name for the river which
translates as "running water which is salty." The Gila River of the Southwest by Edwin Corle, University of
Nebraska Press, 1951, p. 9.
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1. PROCEDURE

Pursuant to A.R.S. § 37-1123B, the Commission gave proper notice by publication

of its intent to receive, compile, review, consider and study all relevant historical and

scientific data and information, documents and other evidence regarding the issue of

navigability or nonnavigability of the Gila River from the New Mexico border through

six (6) counties to the confluence with the Colorado River for title purposes as of

February 14, 1912 as follows:

On August 20 and 27 and September 3,2003 in the Copper Era;

On August 20 and 27 and September 3, 2003 in the Eastern Arizona Courier;

On September I, 8 and 15, 2004 in the Arizona Silver Belt;

On August 31, and September 7 and 14, 2004 in the Payson Roundup

On January 15,22 and 29, 2004 in the Casa Grande Dispatch;

On September I, 8 and 15,2005 in the Arizona Republic; and

On December 17,24 and 31,2004 in the Yuma Sun.

Copies of these Notices of Intent to Study and Receive, Review and Consider Evidence

on the issue of navigability of the Gila River in Greenlee, Graham, Gila, Pinal, Maricopa,

and Yuma Counties, Arizona, are attached hereto as Exhibit /I A1./I

After collecting and documenting all reasonably available evidence received

pursuant to the notices of intent to receive, compile, review, consider and study

evidence, the Commission scheduled public hearings to receive additional evidence and

testimony regarding the navigability or nonnavigability of the Gila River in Greenlee,

Graham, Gila, Pinal, Maricopa and Yuma Counties. Proper notice of these hearings was

given by legal advertising for the Greenlee County hearing on September 10, 2003 in the

Copper Era and September 5, 2003 in the Arizona Republic; for the Graham County

hearing on September 7, 2003 in the Eastern Arizona Courier and September 5, 2003 in

the Arizona Republic; for the hearing in Gila County on October 13, 2004 in the Arizona

Silver Bett, on October 8, 2004 in the Payson Round Up and on October 8, 2004 in the
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Arizona Republic; for the hearing in Pinal County on February 4, 2004 in the Casa

Grande Dispatch and on February 6, 2004 in the Arizona Republic; for the hearing in

Maricopa County on October 6, 2005 in the Arizona Republic; and for the hearing in

Yuma County on December 20, 2004, in the Yuma Daily Sun and December 24,2004 in

the Arizona Republic, as required by law pursuant to A.R.S. § 37-1126 and, in addition,

by mail to all those requesting individual notice and by means of the ANSAC website

(azstreambeds.com) .

Hearings were held on October 15, 2003, in the City of Clifton, the county seat of

Greenlee County; on October 14, 2003, in the City of Safford, the county seat of Graham

County; on November 15, 2004, in the City of Globe, the county seat of Gila County; on

March 9, 2004, in the City of Florence, the county seat of Pinal County; on November 16,

2005 in the City of Phoenix, the county seat of Maricopa County; and on January 24,

2005 in the City of Yuma, the county seat of Yuma County. These hearings were held in

the county seats in each county through which the Gila River flows to give the greatest

opportunity possible for any person interested to appear and provide evidence or

testimony on the navigability of the Gila River in their county and further because the

law requires that such hearings be held in the counties in which the watercourse being

studied is located. Attached hereto as Exhibit "A2" are copies of the notices of these

public hearings.

All parties were advised that anyone who desired to appear and give testimony

at the public hearings could do so and, in making its findings and determination as to

navigability and nonnavigability of the Gila River, the Commission would consider all

matters presented to it at the hearing, as well as other historical and scientific data,

information, documents and evidence that had been submitted to the Commission at

any time prior to the dale of the hearings, including all data, information, documents

and evidence previously submitted to the Commission under prior law. Following the

final public hearing on the Gila River held on November 16 and 17, 2005, all parties
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were advised that they could file post-hearing memoranda pursuant to the Commission

Rules. Sixteen post-hearing memoranda were filed by the parties, including the State

Land Department; Arizona Center for Law in the Public Interest on behalf of its clients,

Defenders of Wildlife, Donald Steuter, Jerry Van Gasse, Jim Vaaler; Gila River Indian

Community; Salt River Project Agricultural Improvement and Power District and Salt

River Valley Water Users Association; Phelps Dodge Corporation (now known as

Freeport-McMoRan Corporation); Buckeye Irrigation Company and Buckeye Water

Conservation and Drainage District; Maricopa County; San Carlos Apache Tribe; and

the Flood Control District of Maricopa County. Attached as Exhibit "B" is a list of the

sixteen (16) post-hearing memoranda filed by the various parties.

On May 24, 2006, at a public hearing in Phoenix, Arizona, after considering all of

the evidence and testimony submitted and the post-hearing memoranda filed with the

Commission, and the comments and oral arguments presented by the parties, and being

fully advised in the premises, the Commission, with a unanimous vote, found and

determined in accordance with A.R.5. § 37-1128 that the Gila River from the New

Mexico border to its confluence with the Colorado River in Yuma County was not

navigable as of February 14, 1912, nor was it susceptible of navigability. A copy of the

Notice of Hearing for the hearing held on May 24, 2006 is also attached as a part of

Exhibit"A2." Copies of the agenda and minutes of all of the hearings on October 15,

2003, in Greenlee County, on October 14, 2003, in Graham County, on November 15,

2004, in Gila County, on March 9, 2004, in Pinal County, on November 16, 2005 in

Maricopa County, and on January 24, 2005 in Yuma County and the May 24, 2006

hearing in Phoenix are attached hereto as Exhibit "C" The hearings were recorded by

electronic recorder and, in addition, a transcript was made by a court reporter who

attended the hearings held in Phoenix on November 16 and 17, 2005, and further a

transcript of the electronic recording of the hearing held on May 24, 2006 was prepared
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and these transcripts of the hearing are available for review and the Commission

reviewed them in its deliberations and before making its decision.

II. THE GILA RIVER FROM THE NEW MEXICO BORDER TO THE
CONFLUENCE WITH THE COLORADO RIVER

The headwaters of the Gila River are in the Gila Wilderness area of Western New

Mexico. The river flows in a southerly and westerly direction until it crosses the

Arizona-New Mexico border at approximately latitude 32°41'10" north, longitude

109°2'50" west, between Section 34, Township 8 South, Range 32 East and Section 3,

Township 9 South, Range 32 East, Gila and Salt River Base and Meridian. From there it

flows in a northwesterly direction through the Duncan Valley, paralleling Highway 70

and State Highway 75 to a point just south of Clifton, Arizona, where it enters a canyon

and turns in a southwesterly direction, flowing through deep canyons including the

Gila Box Riparian National Conservation Area. The San Francisco River flows into the

Gila at the eastern edge of the Gila Box. The Gila River flows out of these canyons into

the upper Gila Valley ncar San Jose, Arizona, and makes a turn in a northwesterly

direction past the towns of Sanches, Solomon, Safford, Thatcher, Pima and Ft. Thomas

until it reaches San Carlos Lake and Coolidge Dam.

The upper Gila Valley, with the towns of Safford, Solomon, Thatcher, and Pima,

is one of the prime agricultural areas of Arizona and is irrigated from the waters of the

Gila River which flows just north of these towns. San Carlos Lake is on the San Carlos

Apache Indian Reservation and is backed up behind Coolidge Dam, the only major dam

on the upper Gila River. Coolidge Dam is located in a deep canyon and the river

remains in the canyons of the Gila Mountains and Mescal Mountains below Coolidge

Dam, flowing in a southwesterly direction to about one mile above the confluence of the

San Pedro River near Winkelman and Hayden. The river then turns in a northwesterly

direction and flows past the towns of Kearny, Riverside and Kelvin. The terrain then

broadens into an alluvial valley, and the river flows almost due west from Kelvin
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toward Florence, Arizona, to Ashurst Hayden Diversion Dam which was built for

irrigation purposes and is located about ten miles north and east of Florence. From the

Ashurst Hayden Dam, near North and South Buttes, the river opens onto the plains

region of south central Arizona, and flows past Florence through the Gila River Indian

Reservation passing near Sacaton. The Santa Cruz river from the south flows into the

Gila River on the Indian Reservation. The Gila River winds northwest through the

Reservation to the confluence with the Salt River southwest of Phoenix. From there the

Gila River turns west and is joined by the waters of the Agua Fria River, a few miles

downstream from the confluence with the Salt River, and continues west past Liberty

and Buckeye to the Arlington Valley where it is joined by the Hassayarnpa River. From

this point, the river flows south passed the site of Gillespie Dam about 25 miles to Gila

Bend where it enters what is known as Citrus Valley. The river turns west and passes

through the Gila Bend Indian Reservation and Painted Rock Reservoir backed up

behind Painted Rock Dam which is built at the mouth of the Gila River Canyon between

the Gila Bend Mountains and the Painted Rock Mountains. From Painted Rock Dam,

the river flows southwest through Dendora Valley, Oatman Flat, Hyder Valley, Sentinel

Plain, San Cristobal Valley and continues southwest until it enters the Mohawk Valley

at Texas Hill. The river continues west-southwest for about 30 miles through the

Mohawk Valley past Wellton and turns northwest into the Dome Valley, then enters a

brief constriction between the Dome Mountains and Laguna Mountains before opening

into the north Gila Valley about 10 miles east of Yuma. The river then flows west to its

confluence with the Colorado River, about four miles east of Yuma, at latitude 32°43'20"

North, longitude 114°33'20" West, in Section 19, Township 8 South, Range 22 West, Gila

and Salt River Base and Meridian.

The principal tributaries of the Gila River are the San Francisco, San Carlos, Salt,

Agua Fria and Hassayampa Rivers from the north, and the San Simon, San Pedro and

Santa Cruz Rivers from the south. Separate reports on the issue of navigability have

6



•

•

•

been or will be submitted by the Commission on all of the above-listed tributaries,

except the San Carlos and San Simon Rivers, which are treated as small and minor

watercourses. The Salt River, although considered a tributary to the Gila, is in fact

larger both in catchment area and in historical discharge of water.

Because the Gila River crosses the state from east to west, its topography

provided a very important corridor for land transportation. It is one of the longest

rivers in Arizona, stretching with its twists and turns some 500 miles across central and

southern Arizona. It is Arizona's largest watershed, covering over half the State's land

area. The river drains portions of western New Mexico and most of southern Arizona, a

total area of 66,020 square miles or approximately 42,252,800 acres, of which 6867

square miles lies in New Mexico, 1168 square miles lies in Mexico, and the balance in

Arizona. The watershed ranges in elevation from 12,643 feet above sea level at

Humphreys Peak north of Flagstaff (11,590 feet at Mt. Baldy near Greer, Arizona, 10,713

feet at Mount Graham near Safford, Arizona) to 111 feet at the confluence with the

Colorado River. The Gila River enters Arizona at the New Mexico border at an altitude

of 3,720 feet and gradually descends through mountains and valleys to reach Yuma at

111 feet above sea level. Except for the high mountain areas, the Gila River valleys

experience a hot dry climate, typical of the Sonoran Desert. Mean precipitation and

temperature do not vary significantly, although climate and precipitation varies

somewhat with elevation within the watershed. Precipitation occurs during two major

seasons--in late summer as intense localized thunderstorms, and in winter as large-scale

cyclonic storms which originate over the Pacific Ocean. Winter storms tend to produce

the largest peak and volume flows on the river. A map of the Gila River watershed is

attached hereto as Exhibit "D."

Prior to statehood, in the mid-19th Century, the Gila River was considered a

perennial stream fed by a number of perennial, intermittent, and ephemeral streams. In

the broad alluvial basins or plains through which a substantial portion of the river
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passes, the river loses much of its flow to infiltration, such that it is considered by many

to be similar to an underground river. Due to the rather frequent, large floods, the Gila

River is considered by most to be an erratic, unreliable and unpredictable river blocked

by obstructions such as sandbars, gravel beds, boulders and other obstructions. It

supported a variety of riparian ecosystems such as marshes and had concentrations of

cottonwoods and willows along its banks. In the early part of the 20th Century, salt

cedar or tamarisk was introduced, which has become the predominant land cover near

the river. There also exists varied species of mesquite, as well as other more desert

oriented vegetation such as saguaro, cholla, ocotillo and other cacti, desert broom and

brittlebush. Within the streambed itself there are some cattails and native and

nOfUlative grasses.

Because of the geographic, geologic and man-constructed dams and reservoirs,

as well as diversions for irrigation, the Gila River has been divided into three separate

reaches.

A. Upper Gila River Reach (New Mexico border to Florence, Arizona)

This reach is the most complex, covering the mountainous region of east central

Arizona, and it may be divided into smaller reaches or subreaches. Except for the deep

canyons above Safford Valley and the canyons of the Gila Mountains where Coolidge

Dam is constructed, this reach is characterized by alluvial plains that are excellent for

irrigation farming in the Duncan Valley, Safford Valley, and below the Ashurst Hayden

Diversion Dam to Florence. A portion of this reach lies on the San Carlos Indian

Reservation where San Carlos Reservoir behind Coolidge Dam is located. The major

tributaries in this reach are the San Francisco, San Simon and San Carlos Rivers.

B. Middle Gila River Reach (Florence to Confluence with Salt River)

This reach begins where the Gila River splits the gap between North and South

Butte east of Florence and enters the southern margins of the Phoenix Basin, and ends

with the confluence with the Salt River. Within this reach the river flows over deep
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alluvium and loses much of its flow to infiltration. Due to upstream diversions for

irrigation agriculture, the middle Gila River flows only during infrequent floods. When

it does flow, the Gila River is a wide braided channel with little depth, spreading over

the alluvial plain. A good portion of this reach is on the Gila River Indian Reservation.

The major tributaries in this reach are the San Pedro and Santa Cruz Rivers which flow

from the south. In the mid-19th Century before significant diversion for irrigation, the

stream flow on the Salt River was greater than that on the middle Gila River. Prior to

statehood, however, the flow in both the Salt and the Gila were greatly reduced by

diversions for irrigation and the construction of Roosevelt Dam.

C. Lower Gila River Reach (Confluence of Salt River
to Confluence with Colorado River)

Like the middle Gila River reach, this stretch of the Gila River flows mostly over

deep alluvium within the basin and range province of southern Arizona. In two places,

near Arlington and Painted Rock Dam, the river is confined by bedrock, but elsewhere

in this reach it flows over a wide, unconfined floodplain. Its normal or low flow is

greatly reduced by infiltration in these alluvial basins and the river tends to move

laterally during high water or flood periods. The flow of the river in this area is braided

and the river has many sandbars, sand islands and other obstructions in the river bed.

All tributaries within this reach, including the Agua Fria and Hassayampa, are

ephemeral and seldom flow.

III. BACKGROUND AND HISTORICAL PERSPECTIVES

A. Public Trust Doctrine and Equal Footing Doctrine

The reason for the legislative mandated study of navigability of watercourses

within the state of Arizona is to determine who holds title to the beds and banks of such

rivers and watercourses. Under the public trust doctrine, as developed by cornman law

over many years, the tidal lands and beds of navigable rivers and watercourses, as well

as the banks up to the high water mark, are held by the sovereign in a special title for
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the benefit of all the people. In quoting the U.s. Supreme Court, the Arizona Court of

Appeals described the public trust doctrine in its decision in The Center for Law v.

Hassell, 172 Ariz. 356, 837 P.2d 158 (App.1991), review denied October 6, 1992.

An ancient doctrine of common law restricts the sovereign's ability to
dispose of resources held in public trust. This doctrine, integral to
watercourse sovereignty, was explained by the Supreme Court in Illinois
Cent. R.R. v. Illinois, 146 U.s. 387, 13 S.O. 110, 36 L.Ed. 1018 (1892). A
state's title to lands under navigable waters is a title different in character
from that which the State holds in lands intended for sale.... It is a title
held in trust for the people of the State that they may enjoy' the navigation
of the waters, carryon commerce over them, and have hberty of flshing
therein freed from the obstruction or interference of private parties. Id. at
452, 13 S.O. at 118; see also Martin v. Waddell, 41 U.s. (16 Pet.) at 413
(describing watercourse sovereignty as "a public trust for the benefit of
the whole community, to be freely used by all for navigation and fishery,
as well for shellfish as floating fish").

Id., 172 Ariz. at 364,837 P.2d at 166.

This doctrine is quite ancient and was first formally codified in the Code of the

Roman Emperor Justinian between 529 and 534 A.D.2 The provisions of this Code,

however, were based, often verbatim, upon much earlier institutes and journals of

Roman and Greek law. Some historians believe that the doctrine has even earlier

progenitors in the rules of travel on rivers and waterways in ancient Egypt and

Mesopotamia. This rule evolved through common law in England which established

that the king as sovereign owned the beds of commercially navigable waterways in

order to protect their accessibility for commerce, fishing and navigation for his subjects.

In England the beds of nonnavigable waterways where transportation for commerce

was not an issue were owned by the adjacent landowners.

This principle was well established by English common law long before the

American Revolution and was a part of the law of the American colonies at the time of

the Revolution. Following the American Revolution, the rights, duties and

•
responsibilities of the crown passed to the thirteen new independent states, thus

1 PUlling the Public Trust Doctrine to Work, David C. Slade, Esq. (Nov. 1990), pp. xvii and 4.
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making them the owners of the beds of commercially navigable streams, lakes and

other waterways within their boundaries by virtue of their newly established

sovereignty. The ownership of trust lands by the thirteen original states was never

ceded to the federal government. However, in exchange for the national government's

agreeing to pay the debts of the original states incurred in financing the Revolutionary

War, the states ceded to the national government their undeveloped western lands. In

the Northwest Ordinance of 1787, adopted just prior to the ratification of the U. S.

Constitution and subsequently re-enacted by Congress on August 7, 1789, it was

provided that new states could be carved out of this western territory and allowed to

join the Union and that they "shall be admitted ... on an equal footing with the original

states, in all respects whatsoever." (Ordinance of 1787: The Northwest Territorial

Government § 14, Art. V, 1 stat. 50. See also U. S. Constitution, Art. IV, Section 3). This

has been interpreted by the courts to mean that on admission to the Union, the

sovereign power of ownership of the beds of navigable streams passes from the federal

government to the new state. Pollard's Lessee v. Hagan, et ai., 44 U.s. (3 How.) 212 (1845),

and Utah Division a/State Lands v. United States, 482 U.s. 193 (1987).

In discussing the equal footing doctrine as it applies to the State's claim to title of

beds and banks of navigable streams, the Court of Appeals stated in Hassell:

The state's claims originated in a common-law doctrine, dating back at
least as far as Magna Charta, vesting title in the sovereign to lands affected
by the ebb and flow of tides. See Martin v. Waddell, 41 U.s. (16 Pet.) 367,
412-13, 10 L.Ed. 997 (1842). The sovereign did not hold these lands for
private usage, but as a "high prerogative trust ... , a public trust for the
benefit of the whole community." [d. at 413. In the American Revolution,
"when the people ... took into their own hands the powers of
sovereignty, the prerogatives and regalities which before belong either to
the crown or the Parliament, became immediately and rightfully vested in
the state." Id. at 416.

Although watercourse sovereignty ran with the tidewaters in England, an
island country, in America the doctrine was extended to navigate inland
watercourses as well. See Barney v. Keokuk, 94 U.s. 324, 24 L.Ed. 224
(1877); Illinois Cent. R.R. v. Illinois, 146 U.s. 387, 434, 13 5.Ct. 110, 111, 36
L.Ed. 1018 (1892). Moreover, by the "equal footing" doctrine, announced
in Pollard's Lessee v. Hagan, 44 U.5. (3 I-fow.) 212, 11 L.Ed. 565 (1845), the
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Supreme Court attributed watercourse sovereignty to future, as well as
then-existent, states. The Court reasoned that the United States
government held lands under territorial navigable waters in trust for
future states, which would accede to sovereignty on an "equal footing"
with established states upon admission to the Union. ld. at 222-23, 229;
accord Montana v. United States, 450 U.s. 544, 101 S.Ct. 1245, 67 L.Ed.2d 493
(1981); Land Department v. O'Toole, 154 Ariz. 43, 44, 739 P.2d 1360, 1361
(App.1987).

The Supreme Court has grounded the states' watercourse sovereignty in
the Constitution, observing that "[t)he shores of navigable waters, and the
soils under them, were not granted by the Constitution to the United
States, but were reserved to the states respectively." Pollard's Lessee, 44
U.S. (3 How.) at 230; see also Oregon ex reI. State Land Board v. Corvallis
Sand & Gravel Co., 429 U.s. 363, 374, 97 S.Ct. 582, 589, 50 L.Ed.2d 550 (1977)
(states' "title to lands underlying navigable waters within [their]
boundaries is conferred ... by the [United States] constitution itself").

Id., 172 Ariz. 359-60, 837 P.2d at 161-162.

In the case of Arizona, the "equal footing" doctrine means that if any stream or

watercourse within the State of Arizona was navigable on February 14, 1912, the date

Arizona was admitted to the Union, the title to its bed is held by the State of Arizona in

a special title under the public trust doctrine. If the stream was not navigable on that

date, ownership of the streambed remained in such ownership as it was prior to

statehood--the United States if federal land, or some private party if it had previously

been patented or disposed of by the federal govemment--and could later be sold or

disposed of in the manner of other land since it had not been in a special or trust title

under the public trust doctrine. Thus, in order to determine title to the beds of rivers,

streams, and other watercourses within the State of Arizona, it must be determined

whether or not they were navigable or nonnavigable as of the date of statehood.

B. Legal Precedent to Current State Statutes

Until 1985, most Arizona residents assumed that all rivers and watercourses in

Arizona, except for the Colorado River, v,'ere nonnavigable and accordingly there was

no problem with the title to the beds and banks of any rivers, streams or other

watercourses. However, in 1985 Arizona officials upset this long-standing assumption

and took action to claim title to the bed of the Verde River. Land Department v. O'Toole,
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154 Ariz. 43, 739 P.2d 1360 (App. 1987). Subsequently, various State officials alleged

that the State might hold title to certain lands in or near other watercourses as well. Id.,

154 Ariz. at 44, 739 P.2d at 1361. In order to resolve the title questions to the beds of

Arizona rivers and streams, the Legislature enacted a law in 1987 substantially

relinquishing the state's interest in any such lands.3 With regard to the Gila, Verde and

Salt Ri vers, this statute provided that any record title holder of lands in or near the beds

of those rivers could obtain a quitclaim deed from the State Land Commissioner for all

of the interest the state might have in such lands by the payment of a quitclaim fee of

$25.00 per acre. The Arizona Center for Law in the Public Interest filed suit against

Milo J. Hassell in his capacity as State Land Commissioner, claiming that the statute

was unconstitutional under the public trust doctrine and gift clause of the Arizona

Constitution as no determination had been made of what interest the state had in such

lands and what was the reasonable value thereof so that it could be determined that the

state was getting full value for the interests it was conveying. The Superior Court

entered judgment in favor of the defendants and an appeal was taken. In its decision in

Hassell, the Court of Appeals held that this statute violated the public trust doctrine and

the Arizona Constitution and further set forth guidelines under which the state could

set up a procedure for determining the navigability of rivers and watercourses in

Arizona. In response to this decision, the Legislature established the Arizona Navigable

Stream Adjudication Commission and enacted the statutes pertaining to its operation.

1992 Arizona Session Laws, Chapter 297 (1992 Act). The charge given to the

Commission by the 1992 Act was to conduct full evidentiary public hearings across the

state and to adjudicate the State's claims to ownership of lands in the beds of

watercourses. See generally former A.R.5. §§ 37-1122 to 37-1128.

J Prior to the enactment of the 1987 stature, the Legislature made an attempt to pass such a law, but the same was
vetoed by the Governor. The 1987 enactment was signed by the Governor and became law. 1987 Arizona
Sessions Law, Chapter 127.
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The 1992 Act provided that the Commission would make findings of navigability

or nonnavigability for each watercourse. See former A.R.S. § 37-1128(A). Those

findings were based upon the "federal test" of navigability in former A.R.S. § 37

1101(6). The Commission would examine the "public trust values" associated with a

particular watercourse only if and when it determined that the watercourse was

navigable. See former A.R.S. §§ 37-1123(A)(3), 37-1128(A).

The Commission began to take evidence on certain watercourses during the fall

of 1993 and spring of 1994. In light of perceived difficulties with the 1992 Act, the

Legislature revisited this issue during the 1994 session and amended the underlying

legislation. See 1994 Arizona Session Laws, ch. 178 ("1994 Act"). Among other things,

the 1994 Act provided that the Commission would make a recommendation to the

Legislature, which would then hold additional hearings and make a final determination

of navigability by passing a statute with respect to each watercourse. The 1994 Act also

established certain presumptions of nonnavigability and exclusions of some types of

evidence.

Based upon the 1994 Act, the Commission went forth with its job of compiling

evidence and making a determination of whether each watercourse in the state was

navigable as of February 14, 1912. The Arizona State Land Department issued technical

reports on each watercourse, and numerous private parties and public agencies

submitted additional evidence in favor of or opposed to navigability for particular

watercourses. See, Defenders of Wildlife v. Hull, 199 Ariz. 411, 416, 18 P.3d 722, 727 (App.

2001). The Commission reviewed the evidence and issued reports on each watercourse

which were transmitted to the Legislature. The Legislature then enacted legislation

relating to the navigability of each specific watercourse. The Court of Appeals struck

down that legislation in its Hull decision, finding that the Legislature had not applied

the proper standards of navigability. Id. 199 Ariz. at 427-28, 18 P.3d at 738-39.
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In 2001, the Legislature again amended the underlying statute in another attempt

to comply with the Court's pronouncements in Hassell and Hull. See, 2001 Arizona

Session Laws, ch. 166, § 1. The 2001 legislation now governs the Commission in making

its findings with respect to issue of navigability of all watercourses within the State.

IV. ISSUES PRESENTED

The applicable Arizona statutes state that the Commission has jurisdiction to

determine which, if any, Arizona watercourses were "navigable" on February 14, 1912

and for any watercourses determined to be navigable, to identify the public trust

values. A.R.S. § 37-1123. A.R.S. § 37-1123A provides as follows:

A. The commission shall receive, review and consider all
relevant historical and other evidence presented to the commission by the
state land department and by other persons regarding the navigability or
nonnavigabihty of watercourses in this state as of February 14, 1912,
together with associated public trust values, except for evidence with
respect to the Colorado River and, after public hearings conducted
pursuant to section 37-1126:

1. Based only on evidence of navigability or nonnavigability,
determine which watercourses were not navigable as of February 14, 1912.

2. Based only on evidence of navigability or nonnavigability,
determine which watercourses were navigable as of February 14, 1912.

3. In a separate, subsequent proceeding pursuant to section 37-
1128, subsection B, consider evidence of public trust values and then
identify and make a public report of any public trust values that are now
associated with the navigable watercourses.

A.R.5. §§ 37-1128A and B provide as follows:

A. After the commission completes the public hearing with
respect to a watercourse, the commission shall again review all available
evidence and render its determination as to whether the particular
watercourse was navigable as of February 14, 1912. If the preponderance
of the evidence establishes that the watercourse was navigable, the
commission shall issue its determination confirming the watercourse was
navigable. If the preponderance of the evidence fans to establish that the
watercourse was navigable, the commission shall issue its determination
confirming that the watercourse was nonnavigable.

B. With respect to those watercourses that the commission
determines were navigable, the commission shall, in a separate,
subsequent proceeding, identify and make a pubic report of any public
trust values associated with the navigable watercourse.
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Thus, in compliance with the statutes, the Commission is required to collect

evidence, hold hearings, and determine which watercourses in existence on

February 14, 1912, were navigable or nonnavigable. This report pertains to the SOD-mile

reach of the Gila River from the New Mexico boarder in Greenlee County to the

confluence with the Colorado River above Yuma in Yuma County, Arizona. In the

hearings to which this report pertains, the Commission considered all of the available

historical and scientific data and information, documents and other evidence relating to

the issue as to the navigability of the Gila River in Greenlee, Graham, Gila, Pinal,

Maricopa and Yuma Counties, Arizona, as of February 14, 1912.

Public trust values were not considered in these hearings but will be considered

in separate, subsequent proceedings, if required. A.R.S. §§ 37-1123A3 and 37-1128B. In

discussing the use of an administrative body such as the Commission on issues of

navigability and public trust values, the Arizona Court of Appeals in its decision in

Hassell found that the State must undertake a "particularized assessment" of its "public

trust" claims but expressly recognized that such assessment need not take place in a

"full blown judicial" proceeding.

We do not suggest that a full-blown judicial determination of historical
navigability and present value must precede the relinquishment of any
state claims to a particular parcel of riverbed land. An administrative
process might reasonably permit the systematic investigation and
evaluation of each of the state's claims. Under the present act, however,
we cannot find that the gift clause requirement of equitable and
reasonable consideration has been met.

Id., 172 Ariz. at 370, 837 P.2d at 172.

The 2001 Hull court, although finding certain defects in specific aspects of the

statute then applicable, expreSSly recognized that a determination of "naVigability" was

essential to the State having any "public trust" ownership claims to lands in the bed of a

particular watercourse:

The concept of navigability is "essentially intertwined" with public
trust discussions and "[t]he navigability question often resolves whether
any public trust interest exists in the resource at all." Tracy Dickman
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Zobenica, The Public Trust Doctrine in Arizona's Streambeds, 38 Ariz.L.Rev.
1053, 1058 (1996). In practical terms, this means that before a state has a
recognized public trust interest in its watercourse bedlands, it first must
be determined whether the land was acquired through the equal footing
doctrine. However, for bedlands to pass to a state on equal footing
§rounds, the watercourse overlying the land must have been
'navigable" on the day that the state entered the union.

199 Ariz. at 418, 18 P.3d at 729 (also citing O'Toole, 154 Ariz. at 45, 739 P.2d at 1362

(emphasis added).

The Legislature and the Court of Appeals in Hull have recognized that, unless

the watercourse was "navigable" at statehood, the State has no "public trust"

ownership claim to lands along that watercourse. Using the language of Hassell, if the

watercourse was not "navigable," the "validity of the equal footing claims that {the

StateJ relinquishes" is zero. Hassell, 172 Ariz. at 371,837 P.2d at 173. Thus, if there is no

claim to relinquish, there is no reason to waste public resources determining (1) the

value of any lands the State might own if it had a claim to ownership, (2) "equitable

and reasonable considerations" relating to claims it might relinquish without

compromising the "public trust," or (3) any conditions the State might want to impose

on transfers of its ownership interest. See HasseLl.

V. BURDEN OF PROOF

The Commission in making its findings and determinations utilized the standard

of the preponderance of the evidence as the burden of proof as to whether or not a

stream was navigable or nonnavigable. A.R.S. § 37-1128A provides as follows:

After the commission completes the public hearing with respect to a
watercourse, the commission shall again review all available evidence and
render its determination as to whether the particular watercourse was
navigable as of February 14, 1912. If the preponderance of the evidence
establishes that the watercourse was navigable, the commission shall issue
its determination confirming that the watercourse was navigable. If the
preponderance of the evidence fails to establish that the watercourse
was navigable, the commission shall issue its determination confirming
that the watercourse was nonnavigable. (Emphasis Added)

This statute is consistent with the decision of the Arizona courts that have considered

the matter. Hull, 199 Ariz. at 420,18 P.3d at 731 ("... a 'preponderance' of the evidence
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appears to be the standard used by the courts. See, e.g., North Dakota v. United States,

972 F.2d 235-38 (8th Cir. 1992)"); Hassell, 172 Ariz. at 363, n. 10, 837 P.2d at 165, n. 10

(The question of whether a watercourse is navigable is one of fact. The burden of proof

rests on the party asserting navigability ...."); O'Toole, 154 Ariz. at 46, n. 2, 739 P.2d at

1363, n. 2.

The most commonly used legal dictionary contains the following definition of

"preponderance of the evidence":

Evidence which is of greater weight or more convincing than the evidence
which is offered in opposition to it; that is, evidence which as a whole
shows that the fact sought to be proven is more probable than not. Braud
v. Kinchen, La.App., 310 So.2d 657, 659. With respect to burden of proof in
civil actions, means greater weight of evidence, or evidence which is more
credible and convincing to the mind. That which best accords with reason
and probability. The word "preponderance" means something more than
"weight"; it denotes a supenority of weight, or outweighing. The words
are not synonymous, but substantially different. There is generally a
"weight" of evidence on each side in case of contested facts. But juries
cannot properly act upon the weight of evidence, in favor of the one
having the onus, unless it overbears, in some degree, the weight upon the
other side.

Black's Law Dictionary, 1064 (5th ed. 1979).

The "preponderance of the evidence" standard is sometimes referred to as

requiring "fifty percent plus one" in favor of the party with the burden of proof. One

could imagine a set of scales. If the evidence on each side weighs exactly evenly, the

party without the burden of proof must prevail. In order for the party with the burden

to prevail, sufficient evidence must exist in order to tip the scales (even slightly) in its

favor. See, generally, United States v. Fatica, 458 U.s. 388, 403-06 (E.D. N.Y. 1978), aff'd

603 F.2d 1053 (2nd Cir. 1979), cert. denied 444 U.s. 1073 (1980); United States v. Schipani,
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289 F.supp. 43, 56 (ED. N.Y. 1968), aff'd, 414 F.2d 1262 (2nd Cir. 1969); State of North

Dakota Board of University and State Lands v. U.S., 972 F.2d 235 (8 th Cir. 1992).4

VI. STANDARD FOR DETERMINING NAVIGABILITY

The statute defines a navigable watercourse as follows:

"Navigable" or "navigable watercourse" means a watercourse that
was in existence on February 14, 1912, and at that time was used or was
susceptible to being used, in its ordinary and natural condition, as a
highway for commerce, over which trade and travel were or could have
been conducted in the customary modes of trade and travel on water.

A.R.S. § 37-1101(5).

The foregoing statutory definition is taken almost verbatim from the U. S.

Supreme Court decision in The Daniel Ball, 77 U.s. (10 Wall) 557, 19 L.Ed. 999 (1870),

which is considered by most authorities as the best statement of navigability for title

purposes. s In its decision, the Supreme Court stated:

Those rivers must be regarded as public navigable rivers in law which are
navigable in fact. And they are navigable in fact when they are used, or
are susceptible of being used, in their ordinary condition, as highways for

4 In a recent Memorandum Decision of the Arizona Court of Appeals, the Defenders of Wildlife and
others through their representative, Arizona Center for Law in the Public Interest, attacked the
constitutionality of the burden of proof for navigability determination by the Commission specified in
A.R.S. § 37-1128(A). ln that case, the Defenders claimed that the burden of proof specified in the statute
conflicts with federal law and should be declared invalid because it is contrary to a presumption
favoring sovereign ownership of bed lands. In discussing and rejecting Defenders position the Court
stated: "... In support of this argument, Defenders cite to our decision in Defenders, see 199 Ariz. At
426, 'lI 54, 18 P.3d at 737, and to United States v. Oregon, 295 U.S. 1, 14 (1935). But neither of these
decisions held that the burden of proof in a navigability determination must be placed on the party
opposing navigability. Moreover, this court has twice stated that the burden of proof rests on the party
asserting navigability. Hassell, 172 Ariz. At 363 n. 10, 837 P.2d at 165 n. 10; O'Toole, 154 Ariz. At 46 n. 2,
739 P.2d at 1363 n. 2. We have also recognized that a 'preponderance' of the evidence appears to be the
standard used by the courts" as the burden of proof. DefCllders, 199 Ariz. At 420, 'lI 23, 18 P.3d at 731
(citing North Dakota v. United States, 972 F.2d 235, 237-38 (8th Cir. 1992». Defenders have not cited any
persuasive authority suggesting that these provisions in § 37-1128(A) are unconstitutional or contrary
to federal law. We agree with this court's prior statements and conclude that neither placing the
burden of proof on the proponents of navigability nor specifying the burden as a preponderance of the
evidence violates the State or Federal Constitutions or conflicts with federal Jaw." State of Arizona v.
I/O/zombie Edward O. Burke 1 CA-SA 02-0268 and 1 CA-SA 02-0269 (Consolidated); Arizona Court of
Appeals, Division One, (Memorandum Decision filed December 23,2004).

5 The Daniel Ball was actually an admiralty case, but the U.S. Supreme Court adopted its definition of navigability
in title and equal footing cases. Utah v. United States, 403 U.S. 9, 91 S.C!. 1775, 29 L.Ed.2 279 (1971) and
United States v. Oregon. 29S U.S. I, S5 S.Ct. 610, 70 L.Ed.2 1263 (1935) .

19



•

•

•

commerce, over which trade and travel are or may be conducted in the
customary modes of trade and travel on water.

77 U.s. at 563.

In a later opinion in U. S. v. Holt Bank, 270 U.s. 46 (1926), the Supreme Court

stated:

[Waters] which are navigable in fact must be regarded as navigable in law;
that they are navigable in fact when they are used, or are susceptible of
being used, in their natural and ordinary condition, as highways for
commerce, over which trade and travel are or may be conducted in the
customary modes of trade and travel on water; and further that
navigability does not depend on the particular mode in which such use is
or may be had-whether by steamboats, sailing vessels or flatboats-nor
on an absence of occasional difficulties in navigation, but on the fact, if it
be a fact, that the [water] in its natural and ordinary condition affords a
channel for useful commerce.

270 U.s. at 55-56.

The Commission also considered the following definitions contained in A.R.S.

§ 37-1101 to assist it in determining whether this 500-mile reach of the Gila River was

navigable at statehood.

11. "Watercourse" means the main body or a portion or reach of
any lake, river, creek, stream, wash, arroyo, channel or other body of
water. Watercourse does not include a man-made water conveyance
system described in paragraph 4 of this section, except to the extent that
the system encompasses fands that were part of a natural watercourse as
of February 14, 1912.

5. "Navigable" or "navigable watercourse" means a
watercourse that was in existence on February 14, 1912, and at that time
was used or was susceptible to being used, in its ordinary and natural
condition, as a highway for commerce, over which trade and travel were
or could have been conducted in the customary modes of trade and travel
on water.

3. "Highway for commerce" means a corridor or conduit
within which the exchange of goods, commodities or property or the
transportation of persons may be conducted.

2. "Bed" means the land lying between the ordinary high
watermarks of a watercourse.

6. "Ordinary high watermark" means the line on the banks of a
watercourse established by fluctuations of water and indicated by
physical characteristics, such as a clear natural line impressed on the bank,
shelving, changes in the character of the soil, destruction of terrestrial
vegetatIon or the presence of litter and debris, or by other appropriate
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means that consider the characteristics of the surrounding areas.
Ordinary high watermark does not mean the line reached by unusual
floods.

8. "Public trust land" means the portion of the bed of a
watercourse that is located in this state and that is determined to have
been a navigable watercourse as of February 14, 1912. Public trust land
does not include land held by this state pursuant to any other trust.

Thus, the State of Arizona in its current statutes follows the federal test for

determining navigability and the Commission has followed the statutes in its

proceedings.

VII. EVIDENCE RECEIVED AND CONSIDERED BY THE COMMISSION

Pursuant to A.R.S. § 37-1123, and other provisions of Title 37, Chapter 7, Arizona

Revised Statutes, the Commission received, compiled, and reviewed evidence and

records regarding the navigability and nonnavigability of the Gila River from the New

Mexico border to its confluence with the Colorado River. Evidence consisting of

studies, written documents, maps, newspapers and other historical accounts, pictures,

and testimony were submitted. There were 28 separate documentary filings, including

the material submitted and filed with the Commission under the prior law and the

Preliminary and Final Report and Study prepared by SFC Engineering Company in

association with George V. Sobel Consulting Engineers, J. E. Fuller/Hydrology and

Geomorphology, Inc. and SWCA, Inc., Environmental Consultants, revised and

updated in June of 2003 by J. E. Fuller/Hydrology and Geomorphology for the Upper

Gila River from the New Mexico boarder to the Town of Safford; the Preliminary and

Final Report and Study prepared by the Arizona State Land Department, Arizona

Geological Survey and SWCA Environmental Consultants, updated and revised

through June of 2003 by J. E. Fuller/Hydrology and Geomorphology, Inc. on the

navigability of the Gila River from the Town of Safford to its confluence with the

Colorado River; a memorandum from the City of Safford; a presentation on behalf of

the Gila River Indian Reservation by Alan Gookin; a report with pictures and graphs by

Dr. Stanley A. Schumm, PhD., P.G., entitled "The Geomorphic Character of the Lower
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Gila River," dated June 2004; a report entitled"Assessment of the navigability of the

Gila River Between the Mouth of the Salt River and the Confluence of the Colorado

River as of the Day of Statehood" by Dr. Douglas R. Littlefield, PhD. dated November

2005; land surveys and instructions and other documents relating to land surveys

submitted by the Law Firm of Helm & Kyle; a report and presentation by Alan Gookin

on the hydraulic history of the Gila River Indian Reservation; a report and other

documents submitted by Barbara Tellman on behalf of the State Land Department

relating to boating and navigation on the Gila River; a document entitled"Accounts of

Historical Gila River Boating" presented by Rebecca Goldberg; an expert witness report

by Jack August chronicling the views and opinions of people who lived along the river

at or near the time of statehood; a report on the navigability along the natural channel

of the Gila River by Hjalmar J. Hjalmarson; the deposition of Dr. Douglas R. Littlefield

taken May 25, 2001; the deposition of Donald R. Jackson taken January 15, 2003 and the

deposition of Hjalmar J. Hjalmarson taken January 16, 2003 in litigation regarding the

Lower Salt River; confidential notes produced by Hjalmar J. Hjalmarson on the ability

to navigate the Gila River under natural conditions below the confluence with the Salt

River; Powerpoint presentations, copies of slides, etc. presented by John Fuller;

Powerpoint presentation by D. C. Jackson; correspondence, documents and letters

furnished by Candace Hughes, Noel Fitzgerald, Chuck Crans, Nancy Orr, Coby McIlroy

and Jeanne Keller; a report containing information regarding navigability of selected

U.S. watercourses (Exhibit No. 25 to the Lower Salt River Report) filed by Salt River

Project; and documents and correspondence from numerous other individuals and

organizations. The Commission also considered documents and papers submitted in

connection with the hearings on the Upper and Lower Salt River, Greenlee County,

Graham County, Gila County, Pinal County, Maricopa County and Yuma County

insofar as they pertain to the issue of the navigability of the Gila River. The list of

evidence, records, studies and documents submitted is attached as Exhibit "E." Public
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hearings were held in on October 15, 2003, in the City of Clifton, the county seat of

Greenlee County, on October 14, 2003, in the City of Safford, the county seat of Graham

County, on November 15,2004, in the City of Globe, the county seat of Gila County, on

March 9, 2004, in the City of Florence, the county seat of Pinal County, on November 16

17, 2005 in the City of Phoenix, the county seat of Maricopa County, and on January 24,

2005 in the City of Yuma, the county seat of Yuma County, and on May 24, 2006 in the

City of Phoenix, the county seat of Maricopa County, for the public to present testimony

and evidence on the issue of the navigability of the Gila River from the border with the

State of New Mexico to its confluence with the Colorado River near Yuma. Seventeen

witnesses appeared at the hearings in Phoenix on November 16-17, 2005, and gave

testimony. At least 11 of these witnesses were acknowledged experts in the fields of

hydrology, hydraulics, geomorphology and history. Others were well-informed

individuals in the areas of environmental law, land use, development and surveying.

The hearings were recorded by electronic recorder and, in addition, a transcript was

made by a court reporter who attended the hearings held in Phoenix on November 16

and 17, 2005, and a transcript was made from the electronic recording of the hearing

held on May 24, 2006 in Phoenix. These transcripts of testimony and what was said at

the hearings in Phoenix is available for review and the Commission considered this

testimony 6 The minutes of all of the hearings are attached hereto as Exhibit "C"

A. Prehistoric or Pre-Columbian Conditions on the Gila River Watershed

The archaeological evidence indicates that the Gila River and its tributaries have

been a reliable source of water for a large portion of central and southern Arizona for as

long as humans have been in the western hemisphere. The prehistoric cultural centers

and settlements were all located close to the river and its source of water. The oldest

o When a document in the record or a quote therefrom is referred to in this report, it will be referred to the number
given it in Exhibit E. with the title, jf appropriate, followed by the page number. The testimony ofa witness given
at the hearing will be designated as TR (Transcript of Record) followed by the page number and line numbers jf
necessary.
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Paleo-Indian sites are characterized as the Clovis People who used a fluted projectile or

spearpoint to hunt mammoths and other large megafauna which are now extinct. Two

sites in southern Arizona, Naco and the Lehner Ranch, in which Clovis Points have

been found with and embedded in mammoth bones, have been dated to 9500 B.C-

11,500 B.P.? Clovis projectiles have also been found along Tonto Creek and at Gila

Pueblo. Minor sites and evidence of Paleo-Indian occupation (primarily Clovis People)

have been found along all reaches of the Gila River.

Some archaeologists believe there were Paleo-Indian people in Arizona prior to

the Clovis People, although most pre-Clovis sites that have been identified are in other

parts of the Americas. In Arizona and Southern California, the archaeologists who

propose this have named this culture the Malapai People and claim to have found sites

particularly along the lower Gila River evidenced by stone choppers, scrapers and other

stone tools. These Malapai lithic scatter sites have been estimated to date from 22,000 to

25,000 years ago, but this age is questioned by other archeologists.

Evidence of the Archaic Period (6000-8000 B.C to 300 B.C-l AD.) sites have been

identified along all three reaches of the Gila River, although site density is low and

often occur away from the river. Sites that were near the river were probably obscured

by flooding and later occupations. These archaic sites are characterized by large dense

scatters of diverse lithic materials used for hunting and caring for and processing meat

and other food and probably represent base camps or work areas. These archaic people

have been characterized by various archaeologists as the Desert Culture and,

particularly in southern Arizona, as the Cochise Culture. Some Folsom points, which

are fluted but smaller than the Clovis points and were used by the archaic peoples in

hunting the great bison and smaller game, have been found at some of these archaic

si tes. Between 300 S.C and 300 A.D., the early or pre-classic periods of prehistoric

7 The Paleo-Indian period is generally considered to be between 9500 B.C. or 11,500 B.P. (Before Present)
to approximately 6000 B.C. or 8000 B.P.
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cultures began to develop and all of these traditions or cultures are represented at

various points along the Gila River.

The development from the archaic to these pre-classic cultures is not well

understood, but a recent excavation known as the Eagle River Site located east of

Roosevelt Lake on a small ridge on the north side of the Upper Salt River has been

determined to be one of the earliest documented ceramic or pottery sites in the area. It

provides definitive evidence for an indigenous pre-Hohokam population which used

the site between 300 B.C. and 100 AD. The site contains evidence of maize (corn

agriculture), wild plant gathering, and hunting, and data from this site shows

similarities to the Hohokam, Mogollon, and Anasazi culture groups, suggesting that

there was an early pan-southwestern culture at the same time the regional

differentiation of the traditional cultures was emerging. This may be evidence of the

transition from the archaic to the better-understood and defined pre-classical cultures or

traditions.

The six classical cultures or traditions recognized by all archaeologists in

southern and central Arizona are the Mogollon, Anasazi, Hohokam, Sinagua, Patayan,

and Salado cultures. The Mogollon tradition was centered in the mountainous regions

of western New Mexico and eastern Arizona, and there is much evidence of it along the

upper Gila River and the mountains surrounding it. The earliest evidence of Mogollon

sites occur between 1 A.D. and 200 AD. By 200 AD. the Mogollon had communities of

pi thouses, making pottery and growing corn and some other crops. They developed

slowly but by AD. 700 to 1000, the Mogollon tradition had developed masonry and

cobble lined structures of more than one story.

On the middle Gila and around the Phoenix basin, the archaeological evidence

indicates that approximately 2000 years ago a sedentary proto-agricultural society arose

that has been denominated the Hohokam Culture. Prior to the Hohokam, and existing

for a few hundred years contemporaneously with it, was the Archaic or Cochise Culture
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which was primarily hunting and gathering. Although other archaeologists dispute the

early date, the foremost expert on Hohokam Culture, Emil Haury, postulates that a

group of people came from Mexico or Mesoamerica probably as early as 300 B.C. and

began constructing canals and using the techniques they brought with them for

irrigation agriculture. (See Emil W. Haury's Prehistory of the American Southwest, J.

Jefferson Reid and David E. Doyel (Eds.), The University of Arizona Press, Tucson,

1986. They probably absorbed the local indigenous Cochise inhabitants, although there

is evidence of separate Cochise-type settlements as late as the end of the first century

A.D. No doubt there were subsequent infusions of groups from Mesoamerica into the

Hohokam area, but they were apparently absorbed peacefully. During the pioneer and

colonial period (600-950 AD.), the Hohokam expanded and evidence of their tradition

is found in the Tucson Basin, Verde Valley (where they mixed with other peoples,

probably Anasazi, to form the Sinagua tradition), and the upper Gila River in the

Safford valley (where they mixed with the Mogollon peoples).

The Patayan Tradition is found generally west of Gila Bend on the lower Gila

River. Sites that date from AD. 300 to AD. 1400 have been located. Some influence

from the Hohokam into the eastern Patayan area is evidenced after 700 A.D. during the

period of Hohokam expansion.

The Anasazi tradition is centered in the Four Corners area, but during the severe

drought periods, especially between 1275-1300 A.D., archaeologists have found

evidence of migrations of the Anasazi from northern Arizona, particularly from the

Kayenta area, into the Mogollon Rim area and even further south to the upper Gila

River valley and the Tonto basin. Thus, between 1150 and 1450, in the eastern portion

of the Gila River area, there seems to be a mixing of the Mogollon and Anasazi

traditions with some Hohokam influence. Also during this period there is evidence of

Anasazi from the Kayenta area migrating into the Phoenix basin where they established

communities adjacent to existing Hohokam settlements .
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Some archeologists believe that after 1100, there was a tradition of blending

Mogollon and Anasazi traits in the East Central Arizona and Western New Mexico that

is called the Western Pueblo tradition and is characterized by multi-room surface

masonry structures enclosed in compounds with formal kivas. Others belief that this is

merely a localized branch of the Mogollon culture adapted to the ravine and mountain

environment. These sites are found mostly in the mountains to the north of the eastern

portion of the study area.

In the latter part of the Classic Period, i.e. after 1200 A.D., a new culture or

tradition known as the Salado has been identified, which is evidenced by much finer

pottery, platform mounds, ball courts, and a higher grade of masonry construction.

This culture was centered in the Tonto Basin and Globe area but spread into the upper

Gila Valley, the Salt River Valley and Florence areas. Some archaeologists feel this was

a new people who came into the area from Mesoamerica, but most are of the opinion

that the Salado tradition was a revitalization of primarily the Hohokam culture with

some influence from the Mogollon and Anasazi traditions, as well as Mesoamerica.

Although there is significant evidence of prehistoric irrigation, particularly in the

Phoenix basin area and the middle Gila between Florence and the confluence with the

Salt River, which was one of the most densely populated areas in the southwest with a

population estimated at between 20,000 and 150,000 at their peak, there is no evidence

of the use of the Gila River by prehistoric cultures for boating or travel on the water.s

Nor is there any evidence of attempted floating of logs for use in construction of

pueblos, although logs that floated down during floods were probably utilized. In

prehistoric times, all travel was exclusively by foot. At their peak (approximately 1100

1200 A.D.), the Hohokam irrigated an estimated 140,000 acres in the Phoenix basin and

the Florence and Casa Grande area, with an irrigation system of canals exceeding 315

x Some archeologists have speculated that the Hohokam may have used canoes or basket boats on the river when
the flow was high, but there no physical evidence has been found to support this .
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miles in length. In the Phoenix basin the system included at least ten separate canal

systems, some as long as 16 miles, with most canals measuring 10 to 20 feet in width

and three to twelve feet deep, and a maximum diversion capacity in an individual canal

of approximately 240 cubic feet per second. Although the Hohokam culture was gone

by the time early settlers arrived, many of the early farmers utilized existing Hohokam

canals for their own irrigation purposes. Excavations also indicate that the Hohokam

supplemented their diet with fish, probably taken from the Salt River and Gila River.

There was also a significant amount of canal irrigation in the Upper Gila River

Valley near Safford and although there has been little archeological work done in that

area, some archeologists have estimated that the population of the Upper Gila River

Valley between 1100 and 1300 possibly exceeded the current population.

After approximately AD. 1450 there was a significant reduction In the

population along the Gila River. The cause for abandonment of major occupation sites

is unknown, although explanations for the collapse of the Hohokam culture include

population decimation by disease, environmental degradation, drought, soil

alkalization, and overstressing of a complex and probably fragile social system. Tree

ring studies have shown that the average flow of the rivers and presumably rainfall

from A.D. 740 to 1370 was somewhat less than the modern average flows. There is also

evidence of significant droughts during the late 1300's and early 1400's. Although the

population was greatly reduced, the descendants of the Hohokam continued to irrigate

their crops from the waters of the Gila River up to historical and present time, especially

in the area between Florence and the confluence of the Salt River.

The present Papago or Tohono O'odham and Pima or Akimel O'odham Indians

are thought to be the descendants of the Hohokam on the middle Gila River. The

Yuman and Maricopa Indians are thought to be the descendants of the Patayan culture

on the lower Gila River. Insufficient archaeological study has been made to determine
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what occurred with the descendants of the Mogollon, Hohokam or other cultures in the

upper Gila Valley.

Some time around A. D. 1500 the earlier Mogollon, Hohokam, Salado cultures

were replaced by the Yavapai culture in the mountains to the north of the Gila River,

but the area remained very sparsely populated. The Yavapais were a Yuman speaking

people who probably descended from the Patayan or Cerbat Archaeological Culture

that occupied Southern California and Northwestern Arizona south of the Colorado

River from about 700 A.D. on. After 1300 AD., the Cerbat Culture apparently evolved

into the Historic Hualapai, I-Iavasupai, Mohave and Yavapai tribes. The Yavapai

people migrated to the central part of Arizona around 1450 A.D. to 1600 AD. In the late

1600's and early 1700's the Athabascan speaking western Apaches migrated into the

area, both north and south of the Gila River and extended into Mexico and to an extent

displaced the Yavapai, although there was intermarriage between the two peoples.

Both the Yavapai and Apache were relatively nomadic, living by hunting and gathering

and occupying temporary sites consisting of brush wickiups and overhanging rocks.

The Apaches exist today living on the Ft. Apache and San Carlos Indian Reservations to

the north of the upper Gila River. The Yavapais are also an identified tribe living on a

reservation to the east of Phoenix and are intermixed with the Apache. Also, they have

a Reservation in and near Prescott, Arizona.

There is no evidence in archeological record that would indicate that any of the

prehistoric cultures located in the study area along the Gila River used the Gila River as

a means of transportation by boat or other watercraft and there has been no

documented use of the river for commercial trade and travel or for regular flotation of

logs. All travel along the Gila River during this period was by foot. The prehistoric

Indians did not have horses, mules or oxen.
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B. Early Historical Development of the Gila River Watershed

The first Europeans came into the area just prior to and with the Coronado

Expedition of 1540. The route of the Coronado Expedition has been variously

reconstructed and most authorities feel that he crossed the present border of Mexico on

the east side of the Huachuca Mountains and traveled up the San Pedro River to a point

where the river turns to the west. Coronado then crossed the upper end of the Sulphur

Springs Valley and went through the pass between the Pinaleno Mountains and the

Santa Teresa Mountains, crossing the Gila River somewhere between the present sites of

Ft. Thomas and Bylas, Arizona, and then made his way up over the mountains and the

Mogollon Rim into northeastern Arizona and northwestern New Mexico. Records of

the Coronado Expedition indicate that the only native peoples encountered in Southern

and Central Arizona were probably the Yavapais, since the Apache had not yet

migrated into Central Arizona from the north and east. In northern Arizona and

New Mexico, the Coronado Expedition did come into contact with Zuni, Hopi and

Pueblo Indians. The first battle between Europeans and Native Americans was at the

Zuni Village of Hawikku. Coronado was one of the last of the conquistadors who was

trying to imitate Cortez and was searching for the seven (7) golden cities of Cibola. He

failed and returned to Mexico in 1542 after exploring a good part of the American

Southwest, including parts of New Mexico, Texas, Kansas and Colorado, as well as

Arizona.

In support of the Coronado Expedition, a naval force of three (3) ships under the

Command of Hernando de Alarcon, which contained supplies for Coronado's army,

was sent north up the Sea of Cortez and found the mouth of the Colorado River and

sailed up it to a point somewhat north where the Gila River runs into the Colorado

River. He did encounter the Yuma and Cocopah Indians that lived there and left a

marker should Coronado's people come looking for him. At that time, Coronado was a

good 400 miles up the Gila River east of where Alarcon had landed. A scouting party
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from Coronado under the command of Melchior Ofaz was sent west and reached the

lower end of the Colorado River and encountered the Indians that had seen Alarcon,

but by this time Alarcon had given hope up of making contact and sailed back to

New Spain.

After the Coronado Expedition, when the Spaniards began to colonize northern

New Mexico, records begin to show the presence of other Native Americans, which

were probably Apaches and Navajos, both Attabascan speaking peoples. In 1582,

Antonio de Espejo led a party of soldiers and priests into Northern Arizona from the

Rio Grande Valley, but did not go south to the Gila River. They did explore the Verde

Valley and located some mineral deposits that later resulted in the copper and silver

mines of Jerome. In 1604 Don Juan de Onate and a party marched west from the

Rio Grande Valley across Arizona until they reached the Colorado River and then

turned south passing by the mouth of the Gila River to the gulf where Alarcon had been

anchored. They then turned around and marched back the same way they had come,

having a better understanding of the geography of Arizona. In the late 1600's, Spanish

missionaries, accompanied by soldiers, began to explore southern Arizona and even

establish permanent settlements and missions. From 1687 until 1711, Father Eusebio

Francisco Kino founded missions in orthern Sonora and Southern Arizona. In 1700,

Father Kino founded the mission now visited by thousands of tourists known as

San Xavier del Bac just south of Tucson; he also established the mission of Tumacacori

north of Nogales.

One expedition led by Juan Batista de Escalante in 1697 made note of the number

of major Indian ruins near Casa Grande and in the Phoenix valley. In 1699 Father Kino

traveled up the Santa Cruz valley to the Gila River, visiting the Pima villages and noted

that "all of its inhabitants are fisherman, and have many nets and other tackle with

which they fish all year" in the river. He also noted that the Pima Indians used the river

for irrigation by diverting water into canals and ditches through small diversion dams.
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Father Kino also traveled in the Phoenix basin up the Salt River as far as the current

location of Granite Reef Dam. Later visitors in the 17th and 181h centuries included

Padre Luis Valverde in 1716, Pedro Ignacio Xavier Keller in 1737, Father Jacobo

Settlemeyer in 1744, Father Ignaz Pfefferkorn in 1763, and Father Francisco Garces in

1775, but none of them set up missions or made any permanent settlements. In 1775 a

Spanish expedition led by Don Juan Batista de Anza traveled from Mexico through

Tucson, which was officially established as a pueblo the next year, past the Casa Grande

ruin to the Gila River and down the Gila River to California and up the coast to

San Francisco which he established in 1776. The only permanent missions were one on

the San Pedro River which was later abandoned, San Xavier del Hac near Tucson, and

Tumacacori just north of Nogales, which were established by Father Kino in the early

1700's. These early explorers did comment that the Gila had a number of creeks,

marshes, fields of reed grasses, and abundant growth of alders and cottonwood. At this

time the river was generally thought to be a perennial stream. Other than the foregoing,

Europeans did not explore or do much about the settlement of the area until the 1800's.

In approximately 1800, Spaniards from the Rio Grande valley discovered silver and

copper ore at Santa Rita del Cobre near present-day Silver City, New Mexico, and no

doubt other Spaniards explored and prospected for valuable ores in the mountains of

eastern Arizona but left no written records.

Mexico won its independence from Spain in 1821 and despite attempts to

discourage incursions into its territory by citizens of the United States who were

beginning to use the Santa Fe Trail to visit Santa Fe and Taos for trade, fur trappers

began exploring the southwest in the mid-1820's. These mountainmen generally rode

horseback or walked through the southwest and did not use canoes, rafts or other types

of boats on any of the Arizona rivers except for the Colorado. In 1826 four groups of

trappers came down the Gila River from the mines at Santa Rita (now Silver City) in

ew Mexico, trapping primarily beaver. The parties split and some traveled up the Salt
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and Verde Rivers, and others went south on the San Pedro River. Records indicate

there was abundant beaver for trapping and that the rivers flowed sufficiently to

provide for beaver, fish, etc. Trapping on the Gila River and its tributaries continued

through the late 1820's, 30's and 40's, but very few specific and definite records were left

by these mountainmen.

In 1846 war broke out between the United States and Mexico which ended with

the Treaty of Guadalupe Hidalgo in 1848 and the cession of the American southwest

above the Gila River from Mexico to the United States. A number of military

expeditions passed through southern Arizona during the Mexican-American War such

as the Army of the West in 1846 led by General Stephen Watts Kearny down the Gila

River through Arizona on their way to California. Also Capt. Philip St. George Cook

led the Mormon Battalion from Santa Fe down the Rio Grande River and then crossed

to the headwaters of the Gila River and down the Gila, crossing the Colorado and into

California. One of his officers, Lt. George Stoneman, was charged with attempting to

bring all of the wagons and supplies down the Gila from Gila Bend to Yuma. He tried

to build rafts, consisting of two wagon beds lashed together, to float on the Gila River.

The rafts did not work and were constantly running aground and had to be pushed by

the soldiers to keep them going. Lt. Stoneman was ultimately forced to jettison a

portion of the cargo and proceed on by horseback and mule. The experience of the

Army of the West's and the Mormon Battalions' use of the Gila trail demonstrates that

the Gila River was not practical for navigation.

Gold was discovered in California at Sutter's mill in 1848 and it is estimated that

as many as 60,000 people used the Gila River trails to get to California and the gold

fields. There are reports that some of these Forty-i\Tiners attempted to float boats or

rafts down the Gila to Yuma, but generally they were unsuccessful. In addition, a

number of military surveying and mapmaking expeditions traveled along the river at

this time and during the 1850's. The military surveys were conducted primarily to
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locate railroad routes to cross the continent to California. None of these military

surveyors or Forty-Niners traveled by boat or raft and, in fact, there is no record of any

of them opining that the Gila River was navigable for commercial trade or travel.

Recognizing that the area north of the Gila River was mountainous and more

difficult for railroads to traverse, the then Secretary of War Jefferson Davis, encouraged

the government to purchase from Mexico land south of the Gila River on which a

transcontinental railroad could be built. The result of these efforts was the Gadsden

Purchase of 1853 which added to the United States the territory south of the Gila River

to the present international border with Mexico.

In 1855, at the suggestion of Jefferson Davis, Secretary of War, Congress made an

appropriation of $30,000 to purchase camels for use in the Southwest. The first

shipment of 30 dromedary camels from Egypt arrived in Texas in 1856. Lt. Edward Beal

led the first caravan to California. This shipment was followed by others and by 1858

there were 130 camels at work in the American Southwest. Primarily due to the lack of

experienced drivers and commencement of the Civil War, the camel experiment was

abandoned. Some animals were sold but the majority were turned loose in the desert,

many of them along the western sections of the Gila River. They were hunted by both

Indians and whites and finally became extinct. The last authentic report of camels

along the Gila River was in 1905, although sighhngs were reported much later.

In the first half of the 1860's the United States military presence in the southwest

was greatly reduced and many forts and posts were abandoned due to the requirement

for manpower to fight the Civil War in the east. The Union did keep Ft. Yuma manned

at the mouth of the Gila River due to its strategic location. Until the Troops were again

posted to the area following the War, some of the settlers took matters into their own

hands and conducted vigilante-type operations against the Indians. A company of

Confederates from the Texas Brigade under Captain Sherod Hunter took and held

Tucson for a few months in the early part of the War but retreated back into New
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Mexico after the encounter or meeting engagement with the lead elements of the Union

California column at Picacho Pass (the westernmost battle of the Civil War). The

California Column, made up of Union soldiers from California, marched from Ft. Yuma

up the Gila River and retook Tucson from the Confederacy, then marched into New

Mexico to help retake it for the Union.

C. Settlement and Development of Southern and Central Arizona

Following the Civil War, a number of military posts were established in southern

Arizona, including Ft. Lowell in Tucson, Camp Verde near Cottonwood, Ft. Huachuca

in the Huachuca Mountains, Ft. McDowell in the Salt River Valley above Phoenix,

Ft. Bowie in Apache Pass in southeastern Arizona, Ft. Grant on the south slope of the

Pinaleno Mountains, Ft. Thomas on the upper Gila River, and Ft. Whipple near Prescott.

Military operations and campaigns during the late 1860's, 1870's and early 1880's

resulted in the pacification of Arizona and removal of the Apache Indian threat. By

1880 most of the Indians were confined to reservations and, after the surrender of

Geronimo in 1886, there was little if any Anglo/Indian fighting.

In 1867 a former Confederate soldier, Jack Swilling, and others formed the

Swilling Irrigation and Canal Company and cleared out an old Hohokam canal above

the present day city of Phoenix for carrying water to irrigated fields. Thus began

modern irrigation and farming in the Salt River Valley. About the same time a group of

farmers began digging canals and irrigating their farms along the Gila River to the west

of the town of Florence around the site of Adamsville. In the 1870's Mormon settlers

moved into the Mesa area, built a number of canals, and expanded the amount of

irrigated acreage. Also, settlers from the Florence area and Mormon settlers from Utah

moved into the upper Gila River valley near Safford and Pima and began irrigated

farming. By 1912 up to 40,000 acres of land were under cultivation by irrigation in the

upper Gila River valley. In addition many acres are irrigated on the San Carlos
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Reservation along the Gila River and the San Carlos River. By 1912 more than 100,000

acres were under cultivation by use of irrigation along the river from Florence west.

As pointed out in the court opinions, by 1890 to 1912, all of the available water in

the Salt River and in the Gila River to a point below the confluence where the Buckeye

Irrigation District ends was being diverted for use in irrigation. In fact, by 1887 the

farmers at Florence had diverted the entire flow of the river such that the downstream

Pima Indians did not have enough water for their crops. In 1857 farming began on the

lower Gila River near Wellton, Arizona, but due to the lack of consistency in flow, much

of the water needed for farming was acquired by wells drilled in the river bottom.

After World War II the Wellton-Mohawk Irrigation District was formed and 65,000 to

75,000 acres ate farmed along the lower Gila River but most of the water is supplied by

diversion from the Colorado River. Due to the construction of the Ashurst Hayden

Diversion Dam above Florence and Coolidge Dam in 1929, a regulated supply of water

is now available to the farmers below the dams, including the Indian Tribes. Irrigated

land on the Pima Indian Reservation increased with the arrival of Colorado River water

through the Central Arizona Project. With all this diversion of water and pumping, the

water table fell many feet between 1920 and 1990 and severe land subsidence has

resulted in the Florence, Casa Grande and Coolidge areas. In addition to farming, a

large ranching industry was developed from the 1870's on, all along the course of the

Gila River and the areas adjoining it. Water for ranching was to a great extent supplied

by the waters of the Gila River and its subsidiaries.

Mining in the area surrounding the Gila River basin also developed following

the Civil War. Many Forty-Niners, disillusioned with California, returned to Arizona to

prospect for gold, especially in the Prescott and Wickenburg areas. Major mines

developed in the Clifton-Morenci area along the San Francisco River, just a few miles

from the upper Gila River, and also in Globe and Miami, which used water that would

otherwise flow into the Gila and Salt River complex. Both before and since statehood
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major mines have developed in Superior, Hayden, Kearny, and San Manuel, as well as

in the Tucson mountains. Tombstone, Arizona, near the San Pedro tributary to the Gila

River, had its heyday in the 1880's, and water from the San Pedro River was used by the

mills at Charleston which processed the silver ore from Tombstone.

To finance the growth of Arizona, banks were established in many of the mining

towns to take care of payrolls and in other towns to provide capital for farms and

ranches in the 1880's and 1890's. The Gila Valley Bank and Trust established in 1899 in

Solomon and Safford survived all of the recessions, depressions and financial problems

of the early 1900's and became the Valley National Bank headquartered in Phoenix. It

was ultimately merged into and is today JP Morgan/Chase Bank.

In addition to Coolidge Dam and the Ashurst Hayden Diversion Darn which

diverted all of the water in the Gila River above them, Gillespie Darn north of Gila Bend

was built in 1921 as a diversion darn for farmers growing cotton and alfalfa in that area,

especially for the Paloma Ranch. The darn collapsed in the floods of 1993 and has not

been rebuilt. In 1959 the U. S. Corps of Engineers built Painted Rock Darn to assist in

controlling floods on the lower Gila River. San Carlos Lake behind Coolidge Darn has a

storage capacity of between 866,600 to 1,033,600 acre feet, depending upon the position

of the floodgates. Coolidge Dam also generates hydroelectric power. Painted Rock

Reservoir has an estimated capacity of 2,492,000 acre feet.9 Most of the early settlers

describe the Gila River as being perennial, but frequently it would in fact be dry, the

flow having infiltrated or seeped into the ground, especially below Florence and

Painted Rock Darn. The diversion of water for irrigated farming prior to statehood took

all of the water out of the Gila and Salt River complex and left none for transportation

on the river, even if persons had wanted to use the river [or commercial transportation.

9 An acre foot of water is the amount of water required to cover one acre of land one foot deep or 325.851 gallons
of water.

37



•

•

•

D. Conditions Around Statehood: Observations and Opinions of Pioneers
Who Lived and Traveled in the Area.

The Navigable Stream Commission has been charged by the Legislature to

determine whether the Gila River was navigable or susceptible to being navigable on

the day Arizona became a state on February 14, 1912, almost 100 years ago (A.R.S.

§ 37-1101 5). Under the statute, the Commission is charged with looking at the river in

its ordinary and natural condition on the date of statehood. As of 1912, the waters in

the Gila River and its subsidiaries, especially its major subsidiary, the Salt River, had

been diverted for some time for use in agriculture (Roosevelt Dam on the Upper Salt

was completed in 1910, prior to statehood, and a number of other agriculture diversion

dams on the Gila, as well as on the Salt, were in existence prior to statehood).

Accordingly, it is necessary to look back to a time prior to 1912 to get a good idea of

how the river flowed, but because of the flooding and erratic nature of the river, the

testimony of people living along the river in the latter part of the 1800's and early part

of the 1900's is certainly relevant. The Commission heard testimony at the hearings and

considered reports, correspondence and studies from various historians and others who

in turn had received information from ancestors, relatives and others who lived near

the time of statehood as to their opinions and observations on the navigability of the

Gila River.

Other than Coronado, the first explorer to cross the Gila River was Don Juan de

Onate in 1604, who reached the Gila River near the confluence of the Colorado River

and crossed the Gila. His records do not reflect what he observed as to the flow of the

river. In 1697, Juan Batista de Escalante led an expedition into the Casa

Grande/Florence region and into the Phoenix valley. He crossed the river to look at

Indian ruins, but does not comment on whether or not it might have been navigable.

Later, in 1775-76, Don Juan Bautista de Anza led a colonizing expedition from

Tucson to San Francisco. Father Pedro Font, who apparently irritated Anza greatly,

nevertheless kept the best diary of this historic expedition which followed the Santa
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Cruz to the Gila, then down to its confluence with the Colorado River. The Gila River

portion of the journey, which lasted from October 30 to November 28, 1775 and covered

231 miles, brought forth noteworthy observations of the Gila's flow. According to Font,

there were Indian agricultural systems diverting water, dry stretches, and occasional

deep reaches that coursed slowly down the streambed. In effect, the Gila, in the fall of

1775, was intermittent and erratic, and in many reaches, dry. References to the Gila

from the period of the Mexican Revolution (1810-1821) and through the Mexican period

(1821-1848) vary little from the accounts of anemic flow with occasional destructive

flooding and spring freshets.

The military expeditions conducted by the Army of the West led by Gen. Stephen

Watts Kearney and the Mormon battalion led by Capt. Philip St. George Cooke traveled

down the Gila River during the American-Mexican War. The Mormon battalion

attempted to boat down the river by tying two wagon beds together but the effort was

unsuccessful in that it kept running aground on sand bars and had to be pushed by the

soldiers to keep it going. Lt. Stoneman, in charge of the expedition, ultimately had to

jettison a portion of his cargo and proceed on by horseback and mule.

William H. Emory, who served with the Boundary Commission following the

war with Mexico, noted that the channel of the Gila River changed frequently and was

filled with sand bars. While originally he thought it might be navigable during high

flow, he later changed his mind when nine years later he served on the Commission

charged with surveying the new boundary following the Gadsden Purchase. He wrote

that the U.s. territory on the north side of the new boundary line is bounded by the Gila

River, which is not navigable, but in flood discharges a large volume of water. Emory

also stated the Gila does not always run in the same bed; whenever it changes, the

boundary must change (this would be before the Gadsden Purchase) and no surveyor

anything else can keep it from changing. He stated that the subsequent survey of that

river, therefore, as it fixes nothin& determines nothing, is of minor importance.
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During the 1850's, after gold was discovered in California, many people crossed

the Arizona desert following the Gila Trail to get to California. The number of people

that used this trail has been variously estimated at between 30,000 and 60,000 people.

There were a number of attempts to use rafts and other boats to float down the river,

especially the Lower Gila, from Maricopa Wells or Gila Bend to the Colorado River, but

generally speaking, they were not successful. One such attempt by the Edward

Howard party reported that a child was born on the raft, which was in route down the

Gila, and was named Gila Howard. In his book, The Gila River of the Southwest,

Edward Corley states that the international boundary was in the middle of the river

after the Treaty of Guadalupe Hidalgo and although the river often shifted its main

channel, it was impossible to identify an inconstant and ever changing boundary. The

Howard baby arrived on one side or the other of the imaginary line down the middle of

the river and his parents totally unconcerned whether their son was born in Mexico or

the United States, promptly named him Gila. He is probably the only child ever

delivered on the river, which for navigation, proved utterly impractical. Very few

immigrants even attempted to flatboat from the Pima villages to Ft. Yuma, although the

Howards, a doctor, and a clergyman tried it and apparently made it. [The Gila River of

the Southwest. p. 176]

Another military observer, Lt. Mike Michler, with the Boundary Commission,

also confirmed in his report that the Gila River was not navigable. Still another military

observer, Lt. Sylvester Mowry, in a speech before the American Geographical and

Statistical Society, in march of 1859, stated that only the Colorado, of the rivers in the

southwest, was navigable and the Gila River was clearly not navigable. In 1863, the

Territory of Arizona was carved out of the Territory of New Mexico. In 1865, in its

second session, the Arizona Territorial Legislature, passed a memorial asking Congress

for an appropriation to improve the navigation of the Colorado River. In it, it stated

that the Colorado River is the only navigable water in this territory.
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In his decision on March 31, 1892, Judge Joseph H. Kibbey, in the case captioned

M. Wormser, et al., Plaintiffs v. Salt River Valley Canal Co., et al., Defendants, No. 708

District Court of the Second Judicial District of the Territory of Arizona, in and for the

County of Maricopa, was deciding the rights of downstream water users and canal

companies in the Salt River Valley against upstream appropriators for the purpose of

enjoining them from diverting water from the Salt River in derogation of the rights of

the downstream users who claimed prior appropriation. The Plaintiffs alleged in their

complaint, which was amended three times, that the Salt River was a natural

nonnavigable stream. Judge Kibbey decided that the Spanish system of prior

appropriation water law would hold over the common law system of riparian water

rights and noted that from 1848, when the United States acquired this land, until 1863,

when the territory of Arizona was established, that Arizona was a part of New Mexico

which had express laws governing the appropriation and use of water for irrigation.

Judge Kibbey also discussed the Act of 1866 relating to the disposal of public

lands containing valuable minerals and the Desert Land Act of 1877, both of which gave

priority to the use of water on lands to be conveyed under those acts. Most of the

homesteads located at both the Salt River and Gila River areas had passed into private

ownership at the time of his decision, pursuant to the Desert Land Act. The Desert

Land Act provides in part as follows:

[T]he right to the use of water by the person so conducting the same, on or
to any tract of desert land of six hundred and forty acres shall depend
upon a bona fide appropriation: and all surplus water over and above
such actual appropriation and use, together with the water of all lakes,
rivers and other sources of water supply upon the public lands and not
navigable, shall remain and be held free for the appropriation and use of
the public for irrigation, mining and manufactunng purposes, subject to
existing rights.

Act of March 3, 1877, 19 Stat. 377, 43 United States Code §321 (emphasis added). Judge

Kibbey decided that the territorial laws could grant a person the right to appropriate

water but that such right of appropriation was subject to restrictions, and he went on to

41



•

•

•

apply the law of prior appropriation to decide the dispute in principal between users of

the water but does not attempt to settle the rights of individual consumers. He does

find " . .. that the right of appropriation of water for the cultivation of land becomes

permanently appurtenant to that land, for without it the land is worthless; without the

land the appropriation could not have been made."

Eighteen years later, Chief Justice Kent, sitting as a district judge, on March I,

1910, while Roosevelt Lake was filling, wrote an opinion in the case of Patrick T. Hurley,

Plaintiff, The United States of America, Intervenor, vs. Charles F. Abbott and 4,800 Others,

Defendants, No. 4564, District Court of the Third Judicial District of the Territory of

Arizona in and for the County of Maricopa. The Kent decree logically followed the

Kibbey decree inasmuch as the Kibbey decree set forth rights to water from the Salt

River between the various canal companies that were parties to the action but did not

attempt to define the rights of the individual landowners, which the Kent decree does.

Justice Kent also described the Salt River as a nonnavigable stream and notes that the

actual maximum normal flow of the Salt River in miner's inches is considerably less

than the total practical carrying capacity of all of the various canals that divert water

from the river. He also observes in his opinion that for the past years, prior to his

decision, more land in the Valley has been attempted to be cultivated than the water

available and the normal flow of the river would supply. He then divided the normal

flow of the river by miner's inches to the owners of property using legal descriptions of

the property making practical use of the same in order of priority of appropriation. 1O

The findings of these two judges, Judge Kibbey and Justice Kent, show that both

of them considered the Salt River, which is similar to and the largest tributary of the

Gila River and carries more water than the Gila River, as being nonnavigable.

10 The measurement of a miner's inch is 1/40 part of one cubic foot of water flowing per second of time.
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A number of oral histories and interviews of pioneers who themselves and their

ancestors lived along the Gila River was furnished in the final report on the navigability

study furnished by the Arizona State Land Department, updated and revised through

June of 2003. One of these was of Donald C. Pace who grew up pre-statehood in the

region of Solomonville, Safford and Thatcher. He stated that his family came in from

Utah and other places and settled in Pima first, them came up to Central and then

settled across the river at Bryce and Eden. He remembers his family telling him that

when they got down to the Gila River, it was flooding and they could not get across.

He also remembers swimming in the reservoir and in the river, but never said it was

navigable.

Ralph W. Bilby, Sr., father of a U.s. District Court Judge of the same name, stated

that he and his family crossed the river a hundred times. It was not a big stream. It

would be knee-deep for horses and he remembers when they got down to Solomonville

in the Gila Valley on the first day of June, 1890.

Daniel Wilford Colvin, a native of Eden, Arizona, in the Upper Gila Valley below

Safford stated:

As a boy, I saw no commercial use of the Gila River between San Jose and
Swmyslde. The biggest [sic] reason was the diversion dams. The second
bigcst [sic} reason was the lack of water. During the dry months of the
year, the river would dry up and leave only sand and gravel in the river
bed just as it does today. The only boat that I ever saw on the river was
the hand made boat of David Colvin's. He used the boat one year during
a flood to ford the river. He had to haul the boat up the river whenever he
wanted to cross ... During a flood, people on the North side of the river
would cross either by swimming or on horse back, but they did not do it
very often. It wasn't until 1915 that the first bridge was built in Bryce. It
made the crossing much easier ... In my 90 years of living in Eden, I have
seen a lot of things but the use of the Gila River for navigation was not one
of them. Commercial fishing for Razorback Sucker fish was another thing
that did not happen in the area where I grew up ... (E-4, p. V-3)

Most of the interviewees reported in their oral histories of floods. Hazel Shepard

lived with her family in Phoenix and her father worked as a carpenter in Florence.

During the flood of 1915, it was necessary for her father to be transported across the
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Gila River by boat. The boat landing was about Y2 mile upstream of Florence, the boats

were put in the river, would catch the current and cross to the other side. These boats

were used to carry not only passengers, but lumber and other supplies. The boats were

small wooden, flat bottomed, rowed by two men. Mrs. Shepard recalls seeing Indians

crossing the Gila River in boats in the area of Ashurst-Hayden Dam in the 1920's.

Juan Gutierrez lived in Florence since the age of 13. He stated his father worked

on the boats ferrying passengers and supplies across the Gila River in 1971. The boats

were small rowboats, a fee was charged to cross and the boat landing was at the

extension of Main Street in Florence.

Violet White recalls small boats being used as ferries to transport passengers and

supplies for a fee across the Gila River at Florence around 1916-1917.

LaVena Coffen's stated her parents came to Yuma in 1906. They lived out near

Dome, above Yuma, and in 1914, they had a big flood and water was from mountain to

mountain across the valley. She stated that evidently the riverbed had been up there at

one time and the water was high. She thinks it was on Christmas Day; the water was

coming down in torrents with trees and everything. She recalls her father telling her

mother "Etta, when the water gets up to our door sill, we're getting out of here!." The

water did come up to the door sill and then started to recede. They got through it, but

moved across the river and her father built up high, next to the railroad track in 1915.

Then they had another flood with the water coming up the mountain to their home.

Following the end of the Mexican War in 1848, federal officials were anxious to

determine the value of what the United States had gained in the vast territory it had

taken from Mexico. It was desirable to determine where cross-country railroads could

be built and also to prepare the region for orderly occupation of American settlers in

order to solidify control of the new territory. The government undertook formal

surveys through the General Land Office. A series of manuals containing instructions

for the surveyors was issued starting with the 1851 edition, which instructed that
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surveys were to be performed in the same manner as surveys had been made of earlier

federal territories. The law had been enacted by the Continental Congress in 1787 and

later adopted by the Congress in 1789 after the Constitution was adopted (Ordinance of

1787, the Northwest Territorial Government, Article 4, 1 Statute 50). Thus, all land was

to be surveyed and divided into townships and ranges. Each township being six miles

square and containing 36 sections of 640 acres each. In Arizona, the base was

established on a hill just above the confluence of the Gila and Salt River and was known

as the Gila and Salt River Base and Meridian. All townships and ranges were to be

counted from that point. The first survey performed in Arizona was by the Mexican

Boundary Commission in 1851 as a location of the US./Mexico border prior to the

Gadsden Purchase in 1853, which established the present boundary between the United

States and Mexico. A subsequent survey of the US./Mexican border was required

because of the Gadsden Purchase.

Dr. Douglas Littlefield, an acknowledged expert on history of the American

West, in particular water rights and river-related issues, who performed a number of

navigability studies on the Salt River, the Verde River and the Gila River, testified and

presented his report on the Gila River. 11 He described the various survey manuals

issued by the U.s. General Land Office starting with 1851 and supplemented or

replaced by manuals of 1855 and 1864. Later manuals were issued in 1881, 1890, 1894

and 1902. The instructions to surveyors in these manuals uniformly held that navigable

rivers and lakes were to be meandered by the federal surveyor, although the manuals

did not specify the definition of navigability, but left it to the discretion and opinion of

the individual surveyor. The net result of all of these manuals was that a navigable

stream was to be meandered on both banks and other notes were to be kept regarding

II "Assessment of the Navigability of the Gila River between the mouth of the Salt River and the confluence with
the Colorado River prior to and on the date of Arizona statehood, February 14, 1912" by Dr. Douglas R.
Littlefield, Ph.D, November 3, 2005. (E-12)
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the stream. Nonnavigable streams less than three chains in width were to be

meandered on one bank only. Nine federal surveyors mapped the lands lying along the

Gila River between the Salt River and the Gila's confluence with the Colorado River

from 1867 to 1912. All found the Gila River to be nonnavigable. Indeed, while these

surveys were conducted under different survey manuals, all concluded in their field

notes and plats that they did not consider the Gila River to be navigable.

While the surveyors' opinions as shown by their action and reports are not

determinative of the issue of navigability, their actions and opinions are probative and

support the position that the watercourses were not navigable. Lykes Bros., Inc. v. United

States Army Corps of Engineers, 64 F.3d 630 (11 lh Cir. 1995).12 The field notes of G. P.

Engles on June 22, 1868, reveal he encountered the Gila River at ten different places and

set no meander corners as he would have been required to do under the 1864 surveying

instructions if it were navigable. He mentioned a rapid current and a sandy bottom, but

not much more. Fifteen years later, R. C. Powers, in his survey notes, indicated he did

not consider the Gila to be navigable. He stated that the stream was shallow and

maintained a rapid current. Also, his notes indicated that roads ran parallel to the

stream on both banks suggesting that all commerce and communication was conducted

by land and not water.

Following the later issued 1890 manual, James H. Martineau surveyed far down

the river near Yuma. He indicated that in some places the river was wide and deep but

12 "The Corps also contends that in 1871 public land survey performed by a disinterested surveyor, J.e. Tannehill,

shows that there was a well-defined channel through Cowbone Marsh because, in mapping the area, Tannehill
drew a solid line through his depiction of Cowbone Marsh. However, the line Tannehill drew is accompanied by
"meander" readings on one side. Surveyors were required to meander both sides of what they concluded were
navigable rivers, and to meander one bank of what the surveyor thought were well-defined natural arteries of
"internal communication." Because Tannehill only meandered one bank of Fisheating Creek, the district court
found that Tannehill had determined Fisheating Creek to be nonnavigable. Given the instructions under which
Tannehill operated, his meandering of only one bank of Fisheating Creek is probative of whether Fisheating Creek
was navigable in 1871." 64 F.3d at 635. See. also Denison v. Stack, 997 F.2d 1356, 1364-65 (lllh CiT. 1993)
(Although we recognize that surveyors do not settle questions of navigability, the surveyors' actions are
probative) .
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he did not consider it navigable. He set meander corners on both banks in accordance

with the 1890 manual instructions directing surveyors to meander both banks of

nonnavigable bodies of water, if on an average day they were less than 3 chains wide.

He also commented about the presence of a road from Yuma to Gila City on the north

side and the Southern Pacific Railroad on the south side, both of which parallel the

stream as evidence of his conclusion of nonnavigability.

Surveyor, R.c. Powers, in 1883, and John F. Hess, in 1907, in connection with

their surveys, arrived at the same conclusion as the other surveyors.

In 1878, John L. Harris noted the presence of an old bank on the river which

suggested significant channel changes, most likely due to flooding, which would make

it unreliable for commercial transport. These federal surveys, done over a 45 year

period, were performed at varying times during the year and in different years, and

each of the individuals described the river as being a nonnavigable stream.

The surveys undertaken by the U.s. General Land Office, beginning in 1868,

were primarily for the purpose of facilitating homesteading and creating accurate legal

descriptions of the property on which homesteaders would want to settle. This was to

carry into effect the intent of the original Homestead Act of 1862. 13 In his report and

testimony, Dr. Littlefield listed some 95 separate patents to private individuals issued

by the federal government that touched or overlay the Gila River. None of the

applicants or witnesses or officials approving the applications for patents indicated that

the river was navigable and, therefore, not available to be homesteaded since if it were

navigable, the bed of the river would belong to the State of Arizona. Some of the

patents, or at least the applications, stated that the land for which entry was made lay in

the bed of the river. Dr. Littlefield also considered and listed 60 instances in which the

State chose to sell lands which lay in the river bed, which land it acquired from its

I) An Act to Secure Homesteads to Actual Settlers on the Public Domain, 12 Slat. 392 (1962) .
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apportions given to it by the federal government in the Enabling Act. Because much of

the land in Southern Arizona was relatively devoid of vegetation, Congress enacted the

Desert Land Act in 1877 which allowed individuals to apply for homesteads on larger

blocks of land, Le. 640 acres, rather than the maximum of 160 acres allowed under the

original Homestead ActY

The Desert Land Act of 1877 specifically required that water to irrigate lands

granted under that act must come from nonnavigable streams. The history of patents

issued by the federal government under the original Homestead Act or the Desert Land

Act and patents issued by the State of Arizona to private individuals from land it

acquired from the federal government clearly indicate that none of the parties to any of

the transactions thought that the Gila River was navigable. Also, of the land granted by

the federal government to the State of Arizona, none was taken by the State in lieu of

other lands because it had already acquired title under the Public Trust Doctrine.

In 1872, the U.s. Government sent George M. Wheeler to the West to obtain

topographical information on Arizona and Nevada to assess the region's resources,

climate and other qualities that might affect settlement. In his report, Wheeler mentions

several streams in Arizona, including the Gila, Salt and Verde. None of these, however,

were described as being navigable, although navigability was certainly a characteristic

Wheeler would have discussed given his detailed characterization of the Colorado

River. He stated that river transportation in the West was to a great extent a failure as

beyond the Colombia and Colorado Rivers, no streams of considerable magnitude exist;

river transportation even in this age, loses its great power when pitted against railroads.

In 1888, the Director of the Geological Survey, John Wesley Powell, issued his 11 lh

Annual Report to the Secretary of Interior devoted solely to the Gila River basin. This

report stated:

14 An Act to provide for the sale of desert lands in certain states and territories. 19 Stat. 377 (1877)
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In this basin are found rivers most difficult and dangerous to examine and
controt differing in character and habit from those of the North as widely
as in geographIc position. In place of the regularly recurring annual
floods of sprIng and early summer, so strongly marked on the discharge
diagrams of other basins, these rivers show conditions almost the reverse,
being at that season at their very lowest stages - even dry - and rising in
sudcfen floods at the beginnin~ of and during the winter. These floods are
of the most destructive and VIOlent character, the rate at which the water
rises and increases in amount is astonishin~ly rapid, although the volume
is not always very great. ...From this it wIll be recognized that the onset
of such a flood is terrific. Coming without warning, it catches up logs,
bowlders [sic] in the bed, undermines the banks, and, tearing out trees
and cutting sand-bars, is loaded with this mass of sand, gravel, and
driftwood - most formidable weapons for destruction.

All parties agree that the weather and climate on the Gila River water shed has

not changed dramatically since the date of statehood, although there have been dry and

wet cycles. The Gila River was not listed in or covered in the Rivers and Harbors Act of

1899, which applies to navigable rivers and other navigable waters in the United States

and prohibits, among other things, bridges and other obstacles being placed on the

navigable rivers without consent of Congress. 33 USc. § 401, et seq., Economy Light &

Power Co. v. U.S~ 256 U.s. 113, 41 S.O. 409, 65 L.Ed. 847 (1921).

The 1910 Enabling Act, which allowed Arizona to take steps to join the Union,

prevented the State from selecting parcels valuable as hydroelectric power sites as part

of the acreage granted to Arizona by Congress from the public domain. The General

Land Office appointed E. C. Murphy to conduct an investigation to locate these

hydroelectric power sites so the United States could retain them and decide what it

wanted to do with them. Part II of Murphy's report dealt with the Gila River. He

observed that the Gila had a very small runoff, except during very wet periods.

On account of the erratic character of the precipitation, the use of the
water for irrigation, and the depth and porosity of the valley fill the
minimum flow in the valleys along the Gila is very small and uncertain.
In all these valleys there is no surface flow at certain places during the low
water period of dry years. Though the surface flow may be 0 at one place
there may be several second feet at some distance below due to seepage
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from irri?ated lands, or a reduction in cross section of the ground water
channel. l

Regarding the Gila's water supply, Murphy added further detail about the

nature of that stream, explaining that the river was:

Partly an underground stream rising and sinking according to local
formations. There is abundant evidence of this fact from Clifton,
New Mexico, to Gila Bend, Arizona. In each of the valleys between those
places the Gila is dry for a few days nearly every year and at a point a few
miles below there is flowing water in the stream.... In 1903 there was a
flood on the San Francisco that reached a stage of 30 feet above low water
at Clifton. By the time this flood reached the mouth of Salt River, 175
ITliles distant, it had alITlost entirely disappeared. With the exception of a
small part that passed into irrigation ditches and some that passed off in
evaporation, this flood went into the ground storage.16

The foregoing very clearly shows that the Gila River could not be relied upon for

commercial transportation. Also, due to topography, only Coolidge Dam was decided

to be a favorable source for a dam to generate hydroelectric power on the Gila River

and it and San Carlos Lake that backs up behind it, is entirely on the San Carlos Indian

Reservation, so there was no basis for the State claiming land under Coolidge Dam or

San Carlos Lake.

The U.s. Geological Survey published a number of water supply papers covering

the period 1888 to 1938, a 50-year period embracing statehood. These papers include

records of gauging stations and note the erratic state of the river in dry years sometimes

being dry and other times carrying large floods. They bear out the theme that the Gila

River was nonnavigable. E. C. Murphy, a U.s. Geological Survey employee who

conducted a study in 1915 of potential hydroelectric power sites in Arizona depicted the

Gila River as nonnavigable at statehood. This was based on data accumulated prior to

statehood. He stated that the Gila had a very small runoff at its mouth, except during

wet periods. And stated that because of the erratic character of the precipitation, the use

15 E.C. Murphy, "Water Power Utilization in Arizona," April 1915, Part II, p. 3, Salt River Project Archives,
Phoenix, Arizona.

16 E.C. Murphy, "Water Power Utilization in Arizona," April 1915, Part II, p. 8, Salt River Project Archives.
Phoenix, Arizona .

50



•

•

•

of the water for irrigation and the depth and porosity of the valley fill, the flow in the

valleys along the Gila is usually very small and uncertain. At times, there is no surface

flow at all in the riverbed. While the surface flow may be zero at one place, there may

be several second feet of flow some distance below due to seepage from irrigated lands.

Murphy explained that the river was partly an underground stream rising and sinking

according to local formations. There is abundant evidence of this fact from Clifton to

Gila Bend, Arizona. In each of the valleys between those places, the Gila is dry for a

few days every year. The stream flows through a broad, flat valley and a broad, sandy

channel. It is dry for a month or longer each year at Florence and below Gila Bend it is

dry all the time, except for large and long continued floods. He concluded that the Gila

River was an erratic, unreliable and unpredictable stream at statehood and in no way

susceptible to commercial navigation.

In a report about the time of statehood, the University of Arizona Agricultural

Department described the Gila River as a comparatively small and irregular stream due

to its arid water shed and uncertain rainfall, although occasionally it carries enormous

floods. The runoff of the Gila is difficult to estimate differing in respect from the Salt

and Colorado Rivers, which confined to rocky beds in their upper courses can be quite

definitely and completely measured at established gauging stations. The Gila flowing

in a pervious bed of low gradient is in varying proportions an underground river and

rising and sinking as it does according to local formations cannot be measured

definitely by ordinary methods. It does have a limited and comparatively constant

stream in the Upper Gila near the New Mexico line, but becomes increasingly variable

and inconstant between San Carlos and Yuma. Below Ashurst Hayden Dam, the Gila

flow or supply is so uncertain as to preclude satisfactory farming operations. The Gila

River is not infrequently dry at Florence, sometimes several months at a time. At Yuma,

the Gila River is even more variable than at Florence and the discharge has ranged, it is

said, from nothing for a period of a year or more to as high as 3.6 million acre feet in
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1905, a wet year with a number of large floods. Clearly, from all of the reports, the Gila

River is an erratic and unreliable stream with unpredictable flows and a shifting

channel. Such a stream can hardly provide a reliable means of water borne commerce.

Other agencies, such as the Bureau of Reclamation, also published reports and its

report of 1902 in which it stated the sources from which water may be obtained for

reclamation of the arid lands of Arizona are, taken as a whole, the most erratic and

irregular in the entire country. There are comparatively few rivers that flow

throughout the year. Most of the tributaries of the Gila River, beginning in the

mountains as perennial streams, lose their water in the broad, open valleys. Mr. R. H.

Forbes of the University of Arizona's agriculture experimental station, which is

overseen by the Department of Agriculture, undertook a study that he completed in

1911. He discussed the railroad transportation system and compared it to the river

system, and concluded that the only river having any type of regular navigation was

the Colorado. He stated that the Gila was a comparatively small and irregular stream

due to its arid watershed and uncertain rainfall, although occasionally it carries

enormous floods.

Another witness that discussed the land patent situation of sale of lands by the

federal government and in subsequent sale of lands acquired from the federal

government by the State of Arizona was Dr. Jack L. August, a historian. (E-17) He

stated that he reviewed the records pertaining to numerous federal and state patents of

land lying in the bed of the Gila River and stated that none of them made any reference

to the navigability of the Gila River. He concludes that literally hundreds of people,

federal employees, patentees, witnesses, as well as applicants made judgments

concerning no the Gila River's nonnavigability or susceptibility of navigability. In

reviewing the Arizona State Land Department records, he found 60 instances in which

Arizona chose to sell lands that lay in the riverbed, which they could not have done if

the river were navigable. All of this, he states, leads to the conclusion that the federal
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government and the state government in these transactions considered the Gila River

nonnavigable. In summing up his report and testimony, Dr. August stated that he had

reviewed the federal and state records of land sales to individuals, transfers from the

federal government to the State under the Enabling Act, surveys conducted by federal

surveyors and by county and local surveyors, plus their field notes and the plats, he

could find no evidence that anyone ever thought the Gila River was, in fact, navigable

or susceptible of navigability.

The reports of the U.S. Geological Survey, Reclamation Service and Department

of Agriculture referred to above labeled the Gila River as erratic, unreliable and

undependable with shifting channels, sandbars and sand islands, and subject to severe

floods. In his opinion, the river was clearly not navigable, nor was it susceptible of

navigability.

E. Regional Transportation

From time immemorial, the Gila River has been a corridor of travel for people

desiring to cross what is now the State of Arizona. Archeological remains show that for

at least the past 2,000 years, Native Americans lived along side the Gila River bed

diverting water to farm their fields and would no doubt travel from one settlement to

the next one by walking along the river bed. Shells of various sea creatures have been

found in archeological ruins in Central Arizona, which indicate that trips must have

been made down the Gila to its confluence with the Colorado and then on down the

Colorado to the ocean or, perhaps, the shells were obtained from Indians living at the

Colorado in exchange for other trade goods. All of this travel was done on foot. The

Pre-Columbian Indians did not have beasts of burden such as horses or donkeys and to

go anywhere they would have had to walk. There is no evidence of any of these Pre

Columbian Indians having utilized a boat or attempting to float on the Gila River.

Horses were introduced by the Spaniards after the Coronado expedition of 1540.

The Spanish Fathers who established missions in Southern Arizona and came up the
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tributaries to the Gila from the south and no doubt traveled along the Gila River, did

mostly by horse, mule or on foot. The expedition of Captain Juan Bautista de Anza in

1775, which traveled the Gila River from Maricopa Wells to the Colorado, was by foot

or horse or mule. There is no report of any usage or attempted usage of boats on the

Gila River.

The mountainrnen and beaver trappers who came into the area from the

Santa Rita Mines of New Mexico near Silver City, crossed the Gila River around Duncan

Arizona and then moved on down trapping beaver on the Gila and on its tributaries,

such as the San Francisco, Bonita Creek, San Carlos, San Pedro, Santa Cruz, Salt and

Verde Rivers, all traveled by horse, mule or foot and left no records of having used or

attempted to use boats on the river. The first attempted boating of the Gila River

occurred during the Mexican American War in December of 1846 and 1847 by members

of the Mormon battalion and other attempts made by European Americans are

chronicled in the boating section of this report. The Gila Trail, as the corridor along the

Gila River became known, was traveled extensively by Forty-Niners on their way to

California to try their luck in the gold fields from 1849-50. While some tried to float

boats, most of this travel was by wagon, mule, horseback or on foot.

In the late 1850's, camels were introduced with a view toward using them for

transportation of mail and freight in the Southwest. This experiment was abandoned

with the commencement of the Civil War and the camels were sold or turned loose in

the Arizona desert.

The first regular stage mail route was established in 1857 for transporting of

persons and mail between San Antonio and San Diego. This stage line entered Arizona

at Steins Pass, which is on Interstate 10 at the state line east of Bowie, Arizona. It then

traveled through Apache Pass between the Dos Cabasas and Chiricahua Mountains and

on south of what is now Wilcox to the San Pedro River near Benson and on west to

Tucson. From Tucson, the stage route ran northwesterly through the Picacho Pass to
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Maricopa Wells and from there across country to Gila Bend and then down the river

corridor to Yuma where it crossed the river by ferry into California. In 1858, the

contract was amended and awarded to the Butterfield Overland Mail, which ran a stage

semi-weekly in each direction with the east terminal at St. Louis and the west terminal

at San Francisco. The route looped way south and followed the Gila river, crossing the

Colorado River at Yuma. The Butterfield Overland Mail was discontinued in March of

1861 due to the Civil War. After the war, in 1867, service was re-established along the

old Butterfield route and in 1875, the Texas and California Stage Company commenced

operation on the same route through Arizona. By this time, there were a number of

local stage lines operating within the Arizona Territory.

The first railroad to enter Arizona was the Southern Pacific Railroad Company,

which entered from the west through Yuma. The first bridge constructed across the

Colorado River, which spanned 667 feet, was started in 1877. There was some delay

due to making arrangements through the Secretary of War for boat travel on the

Colorado, but after this was cleared up, the railroad worked its way east and reached

Casa Grande on May 19, 1879 and Tucson in March of 1880. By 1883, the railroad was

completed across Arizona and into New Mexico at Steins Pass. Generally speaking, the

railroad followed the same route as the old Butterfield Stage Line, but in Cochise

County, it did not go through Apache Pass, but skirted Dos Cabasas Mountain on the

north side in an area less rough for construction called Railroad Pass. The cities of

Wilcox, Bowie, Dragoon, Benson, Gila Bend and the small settlements along the Lower

Gila River were established because the railroad passed through them. Tucson was the

only exception as it dated from 1776 as a Spanish pueblo and presidio. A second

railroad entered Arizona from New Mexico known as the El Paso and Southwestern

Railroad, which went south of the Southern Pacific route through Douglas, Arizona and

then up to Benson and on to Tucson. A branch of that railroad went south into Mexico

to the mines located there .
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In the 1880's and 1890's, branch lines from the Southern Pacific were constructed

from Las Cruces, New Mexico to Clifton, Arizona, and from Bowie, Arizona through

Safford and on to the mines in Globe and Miami. Other short lines went to other

primarily mining towns in Arizona. Later, Tucson was connected by rail with Nogales,

which became a major port of entry from Mexico. Also, a branch line from the Southern

Pacific was built that ran to Phoenix, Arizona and eventually a railroad went north from

there up through Prescott and then north, connecting to the Santa Fe Railroad at

Ashfork.

The highways were improved after enactment of the National Highway Act in

1927 and were further improved by the Interstate Defense and Highway Act of 1957.

The main thoroughfares across Southern Arizona at this time are Interstate 10, which

follows the old railroad path from New Mexico to Tucson and then to Phoenix.

Splitting off from it at Casa Grande is Interstate 8, which follows the old railroad to

Yuma and then to San Diego. Interstate 19 begins at Nogales and goes to Tucson where

it connects to Interstate 10. Interstate 17 branches off Interstate 10 from Phoenix and

goes north to Flagstaff. Unlike other states where major settlement occurs near rivers

and seaports, the settlement pattern in Arizona has been dictated in part by the source

of water, but also because of ground transportation, including railroads and later

highways. While the Colorado River was from the 1850's to the early 1900's a major

corridor for water transportation as far as the Bill Williams River and perhaps even a

little further north, there was no boat or water transportation available into the interior

of Arizona.

Although people have used the Gila Trail or the Gila Corridor for transportation

across southern Arizona, it was done on land and the river was never a satisfactory

highway for commerce or susceptible to being a highway for commerce.
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F. Boating on the Gila River

Although the Gila River flows for some 500 miles across Arizona, flowing

through six counties and three Indian Reservations, there are relatively few historical

accounts of boating or attempted boating on the Gila River. The reports and studies

updated by J.E. Fuller and submitted by the State Land Department contain only 13

historical boating events between 1846 and 1909. There is no archeological evidence of

the Pre-Columbian Indians living along side the river having ever attempted to use or

using any kind of watercraft on the river. Likewise, the mountainmen who traveled the

river trapping beaver between 1820 and 1845 left no accounts of boating. They traveled

strictly by horse, mule or foot. In December of 1846 through January of 1847, during the

Mexican-American War, the Mormon battalion commanded by Capt. Philip St. George

Cooke traveled down the Gila River to the Colorado River and did attempt to float

supplies by means of a raft constructed from two wagon beds from Gila Bend to Yuma.

The raft ran aground on numerous occasions and the officer in charge, Lt. George

Stoneman, was forced to jettison a portion of the cargo and physically tow the raft over

the sandbars.

The next report was of the Edward Howard party en route to the gold fields of

California in 1849 attempting to navigate the river but found that the main channel was

constantly shifting and the river was impractical for navigation. Very few other

immigrants to California attempted to float down the Gila River, but did use it as a land

route to California. An anonymous traveler wrote to the New York Daily Tribune in

1850 stating that a number of Gila Trail travelers reached the Colorado River by

building small boats but cited no examples.

In February of 1881, two men by the name of Cotton and Bingham were reported

in the Arizona Gazette to be planning a trip to Yuma via the Salt and Gila Rivers in an

I8-foot flat bottom boat. The results were not reported, but in November of 1881, three

men, including Sucky O'Neill, departed Phoenix for Yuma in a 20-foot long, 5-foot wide
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boat, called the "Yuma or Bust." It was later reported they were seen wading in the

water for the greater part of the trip and pushing their craft ahead of them. In January

of 1895, G.W. Evans and Amos Adams boated from Clifton down the Gila River to

Riverside. They had a difficult and tortuous time going through the deep canyons with

rapids and boulders that damaged the boat, which they repaired and then had a train

haul the boat from Sacaton to Tempe. After re-provisioning and repairing the boat,

they launched again at Tempe on the Salt River and proceeded to Yuma. This occurred

when there was high flow on the rivers and they were quoted as saying they would not

attempt to make the trip through the hazardous waters again.

There is no history of floating logs down the Gila River although there were

attempts to float logs on the Salt and Verde Rivers, subsidiaries of the Gila River. These

attempts were unsuccessful.

In 1867, it was reported in a magazine that Henry Morgan began operating

Morgan's Ferry near Maricopa Wells and he reportedly operated it at various times

during the year for the next 25 years. A number of ferries were built to allow people to

cross the river during this period of time. The flood on the Gila River in the late winter

and spring months of 1905 was so large that it prevented ferries with hand-driven side

propellers to cross the river because the current was too swift. In the month of

December 1905, the railroad bridge crossing the Gila River near Florence was washed

out. In 1909, a man by the name of Stanley Sykes is reputed to have canoed the entire

length of the Gila River. Details regarding this trip were not found.

All of the forgoing related incidents of boating or attempted boating were for

recreational purposes and none of them, except the very earliest, during the

Mexican-American War and the passage of the Forty-Niners had any commercial intent

at all.

Barbara Tellman, a fellow of the Water Resources Center of the University of

Arizona, filed, on behalf of the State Land Department, a summary of the history of
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boating in Arizona and concluded that although there were few boats and canoes

available, recreational travel occurred as early as 1880, but that even the recreational

travel did not gain much ground until after the Second World War when materials such

as fiberglass, neoprene and rubber rafts became available.

Certain portions of the Gila River have become popular recreational boating

areas in recent years, particularly in the Gila Box area, a lush desert oasis where the San

Francisco River and the Bonita Creek run into the Gila River above Safford. TI1is

recreational rafting began after World War II when rubber or neoprene rafts became

available to the public. Currently, in the Gila Box area there are some commercially

operated boating expeditions where people may sign up with a rafting company for a

two to five day trip, with hiking and camping overnight. The Central Arizona Paddlers

Club is an organization of boaters that sponsors such rafting trips for its members. The

Gila Box area has also received some publicity from the Arizona State Parks

Department publications and the Arizona Highways Magazine. All of these trips are

purely recreational in nature, primarily to view the scenery and wildlife. These rafting

trips generally occur during a high water period of winter and early spring, but the

summer monsoons may provide enough water for them in the late summer or early fall

since the canoes or boats used draw very little water.

It should be noted that while there were kayaks and possibly rafts that could

have made these types of trips in 1912, the technological advances and the types of

materials, such as rubber or neoprene rafts and even stronger material for kayaks which

were not available in 1912 make the modern trips possible and enjoyable from a

recreational point of view. Individuals who have the equipment can go on these float

trips individually without paying a guide and a company to transport them. These

float trips are strictly for recreational purposes to view the scenery and the wildlife, for

the excitement of running rapids, if they are available, and possibly some fishing, but

not for commercial purposes. Nor do the rafts carry any commercial goods for
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transport and resale. The acknowledged definition of navigability as set forth by the

Supreme Court in The Daniel Ball, 77 U.S. (10 Wall.) 557 at 563, 19 L.Ed. 999 (1870),

states:

Those rivers must be regarded as public navigable rivers in law which are
navigable in fact. And they are navigable in fact when they are used, or
are susceptible of being used, in their ordinary condition, as highwa,Ys for
commerce over which trade and travel are or may be conducted in the
customary modes of trade and travel on water. (emphasis added)

Arizona has codified The Daniel Ball definition in A.R.S. § 37-1101(5), which

defines "navigable" or "navigable watercourse" as:

A watercourse that was in existence on February 14, 1912, and at that time
was used or was susceptible to being used, in its ordinary and natural
condition, as a highway for commerce, over which trade and travel were
or could have been conducted in the customer mode of trade and travel on
water. (emphasis added)

"Highway for commerce" is defined as "a corridor or conduit within which the

exchange of goods, commodities or property or the transportation of persons may be

conducted." A.R.S. § 37-1101(3).

In The Daniel Ball case, the U.s. Supreme Court held that Grand River was

navigable because it supported the passage of a steamer that carried 123 tons of

merchandise and passengers both upstream and downstream. 77 U.s. at 564-65.

Following the decision in The Daniel Ball, the Supreme Court premised its

navigability decisions based upon whether the watercourse was used as a "highway for

commerce" or was susceptible for such use. For example, evidence of using boats on a

watercourse in the fur trade, in the ranching industry, and for the transportation of

supplies, passengers, and freight have all satisfied the requirement of commercial

activity under the federal test for navigability. See Utah v. United Stales, 403 U.s. 9, 11-12

(1971) (boats had been used on the Great Salt Lake to haul livestock in ranching

business and other evidence indicated that boats were used to transport salt

passengers, freight, ore, and cedar posts); Economic Light & Power Co. v. United States,

256 U.s. 113, 117-18 (1921) (river was used extensively in the fur trade and for the
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transportation of large amounts of supplies between Chicago and St. Louis using boats

that could carry several tons); The Montello, 87 U.s. 430, 441-41 (1874) (finding the Fox

River navigable where it had been used considerably in the fur trade and as a route for

interstate commerce).

Thus, for a river to be considered navigable or susceptible of navigability, there

must be a showing of commercial activity for the river to be used as a "highway for

commerce" or susceptible to such use. United States v. Utah, 283 U.S. 64, 81-82 (1931)

(portions of river held navigable where there was extensive evidence of various boats

that carried passengers and supplies, in exploring, prospecting, surveying and mining

operations, and for recreational purposes, both before and after Utah's statehood).

Likewise, the Ninth Circuit Federal Court of Appeals has found that commerce is a

requisite to determining that a watercourse was susceptible to navigation as of

statehood. Alaska v. Ahtna, Inc., 891 F.2d 1401, 1405 (9th Cir. 1989). As the Ninth Circuit

found, guided fishing and sightseeing tours for nearly twenty years was commercial

activity where "[a] substantial industry of such transportation for profit emerged in the

lower Gulkana, which industry today employs approximately 400 people." Id.

Tn United States v. Oregon, 295 U.S. 1, 21 (1935), the Court found that five lakes

were non-navigable because the only "boating which took place in the area involved no

commercial aspects and was of such a character as to be no indication of navigability.

Boating evidence was primarily limited to seasonal trapping and duck hunting. Other

cases in which the courts have found no evidence that a watercourse was a "highway

for commerce" are Harrison v. Fife, 148 F. 781, 784 (8th Cir. 1906) ("mere depth of water,

without profitable utility, will not render a watercourse navigable in the legal sense ...

nor will the fact that it is sufficient for pleasure boating or to enable hunters or

fishermen to float their skiffs or canoes"); Monroe v. State, 175 P.2d 759, 761 (Utah 1946)

(no evidence that the lake was used for transportation of goods or that "it is likely ever

to develop as a valuable means of public commercial transportation"); Proctor v. Sim,
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236 P. 114, 116 (Wash. 1925) (principal use of nonnavigable lake included recreational

boating, fishing, swimming, and skating).

The only evidence submitted regarding boating on the Gila River is one of

recreational use, whether personal or commerciat in order to view the scenery and

wildlife, enjoy the excitement of white water rapid running and perhaps do some

recreational fishing, in late winter and spring. These facts do not satisfy the federal test

for navigability or susceptibility of navigability.

G. Geology, Geomorphology and Hydrology of the Gila River

Prior to statehood, especially in the 1860's and before, the Gila River was

described as a perennial stream and was thought to flow year round, although the flow

varied from very low, sometimes less than 100 cubic feet per second, to annual floods

estimated as high as 20,000 cubic feet per second. On occasion, there would be very

large floods that exceeded 100,000 cubic feet per second and were very destructive to

the land and property around it. Frequently the flow of the Gila River is characterized

by periods of drought and there would be no water in the river at all, particularly in the

plain below Florence where the very minor flow would seep or infiltrate into the

ground. Thus, the river has been described as extremely erratic, unstable and

unpredictable in its disposition.

The Gila River is a very long river traveling over 500 miles after crossing the

New Mexico border to its confluence with the Colorado River just above Yuma. It flows

through manly different geological land forms. It crosses six (6) counties, Greenlee,

Graham, Gila, Pinal, Maricopa and Yuma and three (3) Indian Reservations, the

San Carlos Indian Reservation, Gila River Indian Reservation and the Gila Bend

Reservation. Arizona is comprised of two (2) great geological regions, the Colorado

Plateau Province in the north, the Basin and Range Province in the south and a

transition zone or Central Mountain Province dividing them. The Upper Gila drains

primarily the Central Mountain region, which may be extended eastward to the
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Continental Divide in New Mexico. The Upper Gila River also drains a portion of the

Basin and Range Province in Southern Arizona and Southwestern New Mexico. The

Central Mountain region is characterized by mountains of Precambrian, igneous,

metamorphic rocks capped by remnants of quaternary and late tertiary volcanoes.

Regional uplift of the entire state, induding the Central Mountains, is thought to have

occurred during the Laramide Orogeny in the late Cretaceous or early Tertiary Period,

65-75 million years ago. Volcanic activity along the river has generally occurred

29 million years before the present, during the Tertiary Period. The Upper Gila is

located mostly within relatively narrow canyons of the Central Mountain Province

controlled by bedrock outcroppings in between broad alluvial flood plains. This is

generally true above the Gila Box area in Graham County and below the Gila Box in the

Safford Valley, both of which are broad alluvial plains where the river may spread out

and is subject to rapid shifting of channels in response to floods. At the west end of the

Safford Valley, San Carlos Lake is located, which is backed up behind Coolidge Dam.

From Coolidge Dam down to the Pinal County line, the river is entrenched in steep

canyons, which have riffles, rapids and even some waterfalls in its natural condition.

From Winkleman to Calvin and onto Twin Buttes, the river is influenced by bedrock,

but it does open into a narrow flood plain, which allows it to spread out. As the river

comes out between North and South Buttes just east of Florence, it enters the southern

margin of the Phoenix Basin, where it flows over deep alluvium and loses much of its

flow to infiltration. This alluvial flow remains the same through the Gila River Indian

Reservation until the Gila River's confluence with the Salt River. This area is

characterized by sand bars and braided channels. One observer described it during a

flood as a mile wide and an inch deep. The broad alluvial plain condition remains to

Dome Valley, except for m'o narrows, the one where Gillespie Dam was constructed at

the lower end of the Arlington Valley and Painted Rock Dam between the Gila Bend

Mountains and Painted Rock Mountains. As it exits this mountainous area, the Gila
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River flows past Oakman Flat, Centennial Plain, Palomas Plain and generally following

the railroad and Interstate 8 crosses into Yuma County and enters the Welton Mohawk

Valley near Texas Peak. The Welton Mohawk Valley and the area above it is a deep,

broad alluvial plain, which is farmed heavily. The Gila River exits the Welton Mohawk

Valley and enters the Dome Valley and passes between two mountain ranges, the

Laguna Mountains and Gila Mountains where it enters the Lower Gila Valley and flows

into the Colorado River just above Yuma.

The mountainous regions through which the Gila River flows, except for the Gila

Box, are deep canyons not easily accessible and with a natural flow that could be quite

swift and would have riffles, rapids and waterfalls. In the other venue, the broad

alluvial plains, the river tends to spread out and is braided and shallow compared to its

width when it does flow. As pointed out above, the alluvial plains, especially from the

buttes to the Colorado River, are subject to much infiltration that absorbs the flow of the

flver.

The flow of the river is difficult to characterize, partly because there were few

records kept until the 1880's to 1900. Also, there are a number of major tributaries to

the Gila River at the different points that would add to its flow. For example, on the

north side of the river, the San Francisco River, Eagle Creek, Bonita Creek, San Carlos

River, Salt River, Agua Fria River and Hassayampa River are all fairly major tributaries.

From the south side of the river, there are the San Simon River, San Pedro River and

Santa Cruz, as well as many other minor washes. Each of these contributes, particularly

during seasons of high precipitation, to the flow of the Gila River below their junction

and must be considered from that point down river. Likewise, due to the large area of

the Gila watershed (66,000 square miles), heavy precipitation can fall at one point and

create a flood below it, but not affect the flow at other points of the river. Major floods

that have been documented in historical times occurred in 1833 and 1868, which altered

the river considerably by cutting new channels and new beds for the river. Also, large

64



•

•

floods occurred in 1891, 1893, 1905, 1910, 1914 and 1916. These floods were bigger on

some parts of the river than on others, but all of them caused a considerable change in

the character of the river, especially in the broad alluvial plains.

The building of Coolidge Dam in 1928 tended to ameliorate the effect of large

floods if the precipitation occurred above San Carlos Lake. Also, Painted Rock Dam,

which was only completed in 1959, should help considerably with regard to flooding on

the lower Gila River. Precipitation occurs on the Gila River watershed during two (2)

major seasons: in the mid- to [ate summer monsoon season, intense localized

orographic thunderstorms originating to the southeast in the Gulf of Mexico and in

winter as large scale cyclonic storms which originate over the Pacific Ocean move east

through California. The winter storms tend to produce the largest in terms of peak and

volume flows with over 90% of the large storms and floods having occurred in winter

months. Following the winter storms, which bring snow to the higher elevations, other

than late spring and early summer flow from snowmelt, the summer months usually

have a very low average annual discharge.

The climatic conditions in weather in Southern and Central Arizona have been

fairly consistent over the past few hundred years. From 1826, when the mountainmen

first came through the Southwest to the present day, we have at least some records of

rainfall and flow. By using dendrochronology, or the tree ring method, archeologists

have been able to confirm that the weather has remained fairly constant in terms of

rainfall since at least 760 A.D. and some authorities have projected the weather back

even further. The pattern seems to be consistent that there were occasional floods,

sometimes quite heavy, interspersed with periods of drought. Also, there might be

periods of years in which the average rainfall was greater, in other words, wet cycles

that were followed by dry cydes. Over the long period of time, however, these cycles

would be fairly consistent and regularly follow each other. For example, it appears that
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the period between 1890 and 1920 was generally wetter than the period between 1920

and 1940.

Computing the flow of the Gila River is extremely difficult with the use of

estimated average annual flows and estimated mean average annual flows for the

reasons mentioned above. Also, any average will take into account the very low flow

during the dry periods and the very high flow during extremely large floods. The flow

is unpredictable and unreliable. Diversion of water for irrigation in the Upper Gila

Valley (Safford Valley and above) started quite early with the first ditch being built in

1874. Numerous other ditches were built after that. A total of approximately 40,500

acres are irrigated from the Safford Valley upstream to the New Mexico border.

Because of the heavy use of water for irrigation, gauges were installed on the river and

a fairly good record of the flow has been kept since 1889. Considering all of these

gauges, it appears that the average annual discharge for the Upper Gila River varies

from about 200 cubic feet per second to 430 cubic feet per second. The minimum

monthly average flow ranges from 15 to 100 cubic feet per second. The Gila River

Decree (Globe Equity No. 59) was the first formal water adjudication decree for this

study reach. It has been amended many times since it was entered by the U. S. District

Court on June 29, 1935. It governs the use of the Gila River from the head of the

Duncan Virden Valley to the confluence with the Salt River. Under the decree, the

discharge of the Gila River in the governed reach is fully appropriate. It is the job of the

Gila Water Commissioner to apportion flow to water users in the Safford and the

Duncan Virden Valleys when there is flow in the Gila River. When the river flows are

insufficient to meet the entire demand, water rights are exercised on senior priority.

The Gila River Decree limits the rate of diversion to one cubic foot per second for each

eighty (80) acres. The decree also limits the total di version to six (6) acre feet per acre

per irrigation season or year. The total amount of water governed by the decree is

approximately 1.25 million acre feet for the entire area to the confluence with the Salt
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River and is distributed at the rate of 2,580 cubic feet per second for all irrigation areas

along the upper and middle reaches of the river, but not all at one time. It is allocated

as available on the basis of priority under the prior appropriation law.

The U.s. Geological Survey began putting gauging stations on the Gila River in

1889. One of the early workable gauging stations was installed at the San Carlos

Coolidge Dam site in 1899. It reported that during the period prior to statehood, the

average monthly flow was 272 cubic feet per second and the maximum estimated flow

was 150,000 cfs, which occurred on November 18, 1905. Going down stream, the

gauging station at Kelvin was established in 1901 and reported that during the period

prior to statehood, the average monthly flow was 739.4 cfs and the maximum estimated

flow was 190,000 cis, which occurred on November 28, 1905. A gauging station at the

Twin Buttes dam site was established in 1889 and reports that the average monthly flow

for the period prior to statehood was 630.2 cis and the maximum reported flow was

102,000 cfs that occurred on February 22, 1891. Lastly, the gauging station at Dome was

established in 1903 and reported that prior to statehood the average monthly flow was

1,277 cfs and the maximum recorded flow was 95,000 cfs that occurred on March 20,

1905, and again on November 29, 1905. Following statehood, Dome gauging station

reported an average monthly flow of 455 cfs, with a maximum flow of 200,000 cfs,

which occurred on January 22, 1916. The other gauging stations established on the river

at various times, mostly after statehood, reported similar figures. Obviously, the flow

averages and maximum flood flows were changed due to the construction of Coolidge

Dam and Hayden Ashurst Diversion Dam in 1928.

The navigability study prepared by the Arizona State Land Department and

updated through June of 2003 by J. E. Fuller contains a detailed chapter on the historical

geomorphology of the Gila River with numerous quotes from Dr. Gary Huckleberry of

the Arizona Geological Survey. (E-4, Ch. VII, p. 1-13) In the pioneer period, there was,

during a good deal of the time, a single channel stream with moderate flow in the upper

67



•

•

•

Gila Valley. The large floods of the 1890's and early 20th Century changed the river

significantly, such that afterwards it showed a wide sandy flood plain with several

branching channels. The consecutive floods would maintain the wide, braided

conditions on the alluvial reaches of the river. The gauges and other flow data show a

relatively low, although consistent, flow of this portion of the river. The report also

describes the river as it splits the gap between north and south buttes east of Florence

and enters the southern margins of the Phoenix basin. In this area, it flows over deep

alluvium and loses much of the flow to infiltration. There are no pristine records of

annual stream flow in the early days; by the time gauging stations were established,

water was already being diverted for irrigation. Also in this area, even though the

Hohokam civilization had failed around 1450, the descendants of the Hohokam

continued to farm the area and divert water from the Gila River. Accordingly, there is

no period of time when the river ran in its so-called ordinary and natural condition

without diversions for irrigation. Likewise, in this area, the floods of the 1890's and

early 1900's caused a great deal of channel and bank cutting and transformed the Gila

River into a wide, braided channel with very little depth when it did flow. Different

observers at different times of the year, under different stream flow conditions, would

describe the river in a totally different manner. A rancher who observed the river near

Powers Butte between Buckeye and Gillespie Dam in 1889 stated the Gila River was 100

yards wide and flowed gently along the sandy bottom. The water was clear and in

some places five or six feet deep and contained many fish. Other descriptions described

the river as a braided, sandy stream and it does appear from both Graf and Ross, as well

as Burkham that the channel configura lion was greatly altered by the major floods. In

the lower Gila River below Gila Bend, the river was described as shifting its channel

position significantly and Ross described the river during the 1880's as a desolate

expanse of silt and sand dotted with thickets of mesquite and the channels have banks

of three to ten feet in height. In summary, this report states that:
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The Gila River is a classic example of a dryland river that seldom seeks an
equilibrium form. [Graf, 1988; 1<nighton, 1984, Stevens and others, 1975]
Unlike rivers in humid regions that have more stable channels adjusted
for more continuous stream flow with less variance in discharge, the
dryland rivers are inherently more unstable and more prone to changes in
channel configuration. In such unstable fluvial systems, channel
configuration depends much upon the history of previous flood events.
Periods of high flood frequency are likely to correlate with periods of
increased channel instability. . .. Consequently channel plan form and
geometry of the lower Gila River in 1912 can also be characterized as
mostly shallow and braided. . .. [T]he premise of this study is that the
Gila River responds to secular climatic variability by radical changes in
channel configuration and that periods of increased large flood frequen9'
correlate with unstable, braided channel conditions. (E-4, Ch. VII, pp. 8-9)

In his testimony on November 17, 2005, before the Commission, Mr. Huckleberry

stated that the Gila River was a very dynamic river because the discharge is so

fluctuating and thus is similar to other rivers in dry lands and deserts. He stated that

the character of the river had been significantly changed by the very large floods,

particularly those of 1891, 1893, 1905, 1906 and 1916. In the upper Gila River Valley

near Safford, the flood channel particularly was widened and his estimate was that in

1912, it was a wide, braided flood channel. (TR, Nov. 16, 2005, p.57) The middle Gila

River between Twin Buttes and the confluence with the Salt River in 1912 also had a

wide, braided flood channel. (TR, Nov. 16, 2005, p. 58) In the lower Gila River from the

confluence with the Salt River to Yuma, he describes as follows:

. , . That unlike the middle and the urper Gila River, there is probably a
series of channel changes occurring In 1891 and that was a very large
flood, particularly on the Salt. Much of the water coming out of the Salt
and escaping along the bank and widening it at that time further
maintained by the floods of 1905, 1906 and 1916, so my best estimate is
that at least certainly for the alluvial reaches of the lower Gila River, we
have a wide, braided flood channel in 1912. (TR Nov. 16, 2005, p. 59)

While Mr. Huckleberry did not specifically give his opinion as to whether the

Gila River was navigable or nonnavigable, his description of it as of the date of

statehood as being wide, braided and prone to changes in channel configuration would

indicate that the river was not navigable, primarily because of the large, natural floods
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that had occurred in the 1890's and early 1900's, and not because of the withdrawals or

diversions from irrigation.

The U.s. District Court for the District of Alaska, in a case involving the Gulkana

River, stated "the requirement for title navigability be determined at the time of

statehood means only that when making a navigability determination, the Daniel Ball

test is to be applied to the physical dimensions and physical configuration existing at

the time of statehood." Alaska v. United States, 662 F.Supp. 455, 463 (D. Alaska 1987);

affirmed 891 F.2d 1401 (9th Cir. 1989), cert. denied 495 U.s. 919 (1990). The Ninth Circuit,

in a subsequent Alaska case regarding the Kukpowruk River stated "the key moment

for determination of title is the instant when statehood is created." Alaska v. United

States, 213 F.3d 1092, 1097 (9th Cir. 2000), quoting Utah v. United States 482 U.s. 193, 196

(1987).

The Commission was also impressed by the testimony, report and exhibits

furnished by Dr. Stanley Schumm, a former geomorphologist for the U.S. Geological

Survey and for 30 years a professor at Colorado State University and the author of

numerous scientific papers and books on the geomorphology of rivers. He described

the Gila River as being characterized by inherent instability and frequent and

destructive channel migration. He also quotes Graf in stating that the lower Gila River

is a typified, braided stream, variable in channel configuration and dimensions. He also

states that there is no historical evidence that any profitable commercial enterprises

were conducted using the Gila River for trade and travel as of the time of statehood. In

commenting on the large floods, "All the evidence indicates that the 1905-1906 floods

dramatically widened the Gila River and rendered it unfit for navigation."17 Dr.

Schumm states that the lower Gila River before the floods of 1891, 1905 and 1906 had a

relatively narrow and deep channel that was bordered by trees and brush. It appeared

17 Geomorphologic character of the Lower Gila River, Dr. Stanley Schumm. PhD PC of Mussetter Engineer (E-6,
June 2004, p. 12)
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to be relatively stable, but according to Burkham, the major floods were the cause of the

dramatic channel changes prior to statehood. Burkham summarized the changes and

plotted the channel area in the reach between San Simone and Pima and the upper Gila

for the period between 1875 through 1970. In discussing the effect of these floods, Dr.

Schumm states in his report

During the floods of 1905-1906, the Geological Survey had difficulty
maintaining their gauging stations. For example, the gage at Dome was
established in 1903, but in 1905, the river had shifted one mile north (U.s.
Geological Survey, 1906, p. 164). Further description of the river in 1905
revealed that its channel was not amenable to navigation. For example,
"The Gila carries an enormous amount of mud and sand. At times, the
waives of sand ...are so large, the current is so swift, and the stream to
[sic] shallow, that the water is broken into a uniform succession of waves
two feet high and over. During 1905, there have been 10 floods. At every
flood, the channel shifts." (U.s. Geological Survey, 1906, p. 164) (E-6,
p.lO)

***

"There was no historical evidence identified for this study that any
profitable commercial enterprises were conducted using the Gila River for
trade and travel as of the time of statehood." (E-6. p. 12)

***

All of the evidence indicates that the 1905-1906 floods dramatically
widened the Gila River and rendered it unfit for navigation. (E-6, p. 12)

Although his report is titled "The Lower Gila River," it contains information and

data on the upper and middle Gila River. In his conclusions, Dr. Schumm states:

The large, long-duration floods, especially those of 1905 and 1906
converted the relatively stable lower Gila River into a braided channel that
was wide and shallow and unsuitable for navigation;

The General Land Office surveys pre- and post-statehood, where
available, reveal the dramatic alteration of the channel;

Geomorphic and hydrolopic evidence demonstrates that on
February 14, 1912, the lower Gila RIver was not navigable. (E-6, p. 16)

In his testimony before the Commission, he added to and explained the

comments in his report. He quoted the description of the Gila River by Anne Chin who
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is a geomorphologist and Will Graf, a geologist and geomorphologist who worked

extensively through the Southwest from his position at Arizona State University.

The Gila River is characterized by inherent instability and frequent and
destructive channel migration, and there are reaches of relative stability
and instability. For example, during the flood in 1941, the channel
shifted" a half mile "near Buckeye. According to Graf . .. the lower Gila
River 'typified braided streams,"' variable . . . '" variable channel
configuration and dimensions.' According to Ross," - - who is a geologist,
a geological survey in early part of the century - - "the river in 1917 was a
interrupted stream, that is, one that has local reaches of flow while most of
the river was dry." (TR, Nov.17, 2005, pp. 9-10)

Dr. Schumm stated that he agreed with everything that Dr. Huckleberry and

Dr. Fuller said about this river, specifically, that it was unstable in 1912, at the time of

statehood, and was a wide, characteristically braided river.

Q. So are you opining that the entire reach of the Gila River is
non-navigable? Is that your opinion, Dr. Schumm?

A. My opinion is that the probability of navigation on this
lower reach of the Colorado is very low.

• Q. So --

A. Because the river is highly variable and for a short reach you
might say, "Well, we can put a boat in here and go half a mile,: but
certainly not more than that, and that's what the historical documents
seem to indicate.

Q.
correct?

And you said that's in regards to the lower reach. Is that

A. Well, that's the title of my report, but the data and
information that I have from Huckleberry and Burkham show that the
river was - - the entire river increased in width during that time. So my
assumption is it's wide, it's shallow, steep, braided river. And that type of
river without the vast quantities of water in the Nile and Brahmaputra,
would likely be [un]susccptiblc to navigation. (TR, Nov. 17, 2005, pp. 19
20)

......

Q. So, Dr. Schumm, is it your opinion that the entire length of
the Gila River through Arizona is non-navigable?

A. I would have to say yes, that's my conclusion. (TR, Nov. 17,
2005, p. 21)
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Another expert, Hjalmar W. Hjalmarson P.E., furnished a comprehensive report

and testified that his opinion was that the Gila River from the confluence of the Salt

River to the mouth of the Colorado River was susceptible to navigation at the time of

Arizona statehood in its ordinary and natural condition. 18

He used some studies to construct a numerical model developed to simulate

groundwater flow, stream aquifer connection and evapotranspiration for the entire Gila

River in Arizona. He concluded that at the confluence of the Gila and Salt Rivers, the

average annual discharge, in its ordinary and natural condition, would be 1.6 million

acre feet, or 2,330 cubic feet per second. From this, he estimated the median annual

flow to be approximately 1,265,000 acre feet or 1,750 cubic feet per second. These

figures are comparable to the amount of water distributed by the Gila River Decree

(Globe Equity No. 59), but it is pointed out that they were strictly averages and that

they take into account base flows as low as 170 cubic feet per second and floods, which

sometimes exceed 200,000 cfs. Thus, averages do not have a great deal of meaning as it

would be a very rare day to have that exact amount of water flowing and the extremes

show the unpredictability and undependability of the flow in the river. In using the

above figures, he calculated that "the typical natural channel, like the natural channel of

the Gila River, is approximately parabolic in shape." (E-23, p. 19) This is a singularly

unusual conclusion in view of the testimony of so many parties as to the braided

condition of the river and the sand islands, sand bars and other obstacles reported by

others. He does not state that the river was navigable, but that it was susceptible of

navigability. His report states:

Navigability was independent of undesirable conditions, such as
temporary braiding of the river channel following floods, low flow from
severe droughts and flow variable because the characteristics are related
to how the river might have been used for navigation, rather than
navigability. (E-23, p. 6)

18 "Navigability Along the Nal1lral Channel of the Gila River" by Hjalmar W. Hjalmarson PE, Oct. 25, 2002. (E-23)
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He states that there are other factors of an economic and commercial status that

may be less obvious (affecting navigability). These non-hydraulic facts while important

to the actual performance of navigation are not included in this assessment of

navigability. He states:

It is my opinion, based on this analysis, the natural flow of the Gila River
was perennial across the desert of central Arizona to the Colorado River.
During the typical year the base flow was at least 290 cfs in the upper
reach below the confluence with the Salt River and at least 170 cfs at the
mouth of the Gila River. The difference in base flow through the reach is
mostly because of losses of inflowing water to evapotranspiration. During
a typical year the mean annual flow was about 2,330 cfs below the
confluence with the Salt River. Flow typically was at least 1,750 cfs for
50% of each year. (E-23, p. 15)

In his testimony, he states that he did not consider the historical accounts or

observations of persons living along the river in connection with determining

susceptibility to navigation. He stated:

... I approached it from a hydrology engineering standpoint, and as I
discussed here, it was based on the hydrology ad the morphology and the
hydraulics, all of which I'm weII-versecf- in. I did the assessment
independent of historic accounts. (TR, Nov. 17, 2005, p. 260)

Mr. Hjalmarson's opinion of the mean annual flow is an estimate taken from

USGS surveys on the Salt River Indian Reservation on the Salt River and the Pima

Indian Reservation on the Gila River and taking the totals and putting them down river

to the junction of the Gila and Salt Rivers. (TR, Nov. 17, 2005, pp. 312-13) These figures

do not agree with the figures obtained from the gauging stations and other evidence in

the State Land Department's report. Also, it does not give adequate consideration, if

any, to the infiltration on the middle and lower reaches of the Gila River.

Another document authored by Hjalmar Hjalmarson PE, entitled "Confidential

Notes on the Ability to Navigate the Gila River Under Natural Conditions" was

introduced into evidence. (E-25) This document was apparently a first draft of his

official assessment and contained a number of statements in conflict with and which
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• were left out of the official report. For example, in this document, Mr. Hjalmarson

states:

Q. For example, in the very first sentence of this document you
say, "My limited research on the history of navigability of the Gila River
suggests it was not used on a regular basis for any kind of water
transportation of bulk commodities such as furs or covered wagons or
people.

A. Yeah, but I'm not a historian. (TR, Nov. 17, 2005, p. 276)

He goes on to discuss the use of the U.s. Geological Survey maps and states:

Q. . .. "Two of the sites that were selected because there were
braided channels that represented a worst case condition for navigability."

A. That's right. ... (TR, Nov. 17, 2005, p. 278)

***

Q. The very next sentence, though, you wrote - as of July 2001
you wrote, "It is unknown if the braided conditions were representative
of natural conditions."

Q. Look at the bottom of 35, next to the last paragraph, second
sentence says, "Following very large floods the channel may have become
destabilized and reaches may have developed multiple channels of
braids."

•
A. That's right. I didn't know at that time. That's right.

**'"

•

A. That can happen after large floods, yes....

* .. '"

Q. Next paragraph, first sentence says, "There may have been
channel braiding in places along the Gila River as suggested by the oldest
available USGS topographic maps."

A. That's true.

.. ....
Q. Next sentence, "There was also at least one historic account

of multiple channels." Is that right? ...

A. Yes.

(TR, Nov. 17,2005, p. 278-280)
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Q. For example, the second paragraph talks about
"Navigability of the Gila River below Gillespie DamsIte was limited by
areas with multiple (braided) channels because flow was divided among
two or more channels."

A. Right.

***

Q. The next sentence says, "Low flow navigation would be
unlikely in these areas of split flow about one month or perhaps 5 or 6
weeks of a typical year."

A. Yes. Given the water - given the unnatural channel, yes.

***

Q. Next sentence says, "Navigability during high flows, as with
all natural rivers, was also limIted," right? Is that right?

A. Yeah. That's true of every river.

***

Q. So your conclusion, ... " As with most rivers, navigability
would have been restricted during both high and low flow periods." fs
that right?

A. Yeah, it would be more difficult, yes.

(TR, Nov. 17,2005, p. 282-285)

In his testimony, Mr. Hjalmarson admitted that this was the only navigability

study that he had ever performed. (TR, Nov. 17, 2005, p. 312) He stated that in making

his report and preparing for his testimony, he made certain assumptions as to what he

thought the river should have looked like in 1860 and then applied various empirical

tests to it to see if his assumption was correct. He also admitted that if the assumptions

and the tests did not conform to actual conditions as reported by observers on the river,

there could be a problem with his conclusions. (TR, Nov. 17, 2005, pp. 301-302) While

his report was impressive, its credibility was not high.

Dr. D. C. Jackson, PhD was also called as an expert witness. He testified that his

opinion was that the lower Gila River was susceptible to navigability under the federal
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test. And he used as a basis for his opinion, primarily the work done by Hjalmarson, as

well as some of the historical incidents that had previously been testified to. He did not

opine that the lower Gila River was in fact navigable or had ever been consistently

navigated as a highway for commerce, but that it was susceptible of navigability in its

ordinary and natural condition before diversions of water for irrigation and dams were

built on the Salt and the upper Gila.

Evidence was submitted by SRP of federal or state court decisions in which

navigability of a river was actually determined using the Daniel Ball test. Four of the 21

water courses listed in the document were found to be navigable in whole or in part by

a federal or state court. Of these four navigable rivers, the lowest average annual flow

was 2,277 cfs for the great Miami River of Ohio, which was found navigable in part and

non-navigable in part. The other three water courses found navigable had average

annual flows of 7,316 efs, 6,930 efs and 4,066 cfs, all of which are much higher than the

estimated average annual flow computed for the Gila River at the confluence of the Salt

River. (Exhibit E-23, Lower Salt River Report) Considering all of the flow information

and configuration of the river with its braided condition, sand islands, sandbars, etc.,

the evidence does not support a finding of navigability or susceptibility of navigability,

but in fact tends to support a finding of non-navigability.

Mr. John Fuller, the expert hired by the State Land Department to update the two

reports on the Gila River testified explaining the contents of those reports and

answering questions on them. In cross-examination, he expressed an opinion as to

navigability on a small portion of the Gila River.

Q. . .. I realize that the reports that you have done, John, for the
commission both on the Gila and all the others don't express any opinion
as to whether the report has a conclusion on navigability....

A. That's correct.

Q. Have you formed an opinion regarding whether the Gila is
navigable.
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A. . .. My role in preparing the report is to present factual
information. I'm just presenting information, and you folKs, it's your job
to make that decision. And you're asking me this question because you
know that the case is near and dear to your heart. That after these reports
were prepared the first time, I was retained as a potential witness for the
reach that is downstream of Salt River, basically Painted Rock, and in that
case, my opinion was that the river was navigable.

Q. SO you have an opinion yourself based on the studies that
you have done that - what I'll call the lower Gila below the confluence
where the Salt is in fact - or was in fact navigable or susceptible to
navigation at the time of statehood.

A. Let me clarify. That is not the objective of these reports. The
reports don't draw any conclusion, but as I looked at the evidence, yes.

Q. That is your opinion and that's based on what we call the
Federal Standards for Navigation?

A. Yes.

MR. HELM: I Don't have any other questions.

COMMISSION COUNSEL JENNINGS; Following up on
that question, can you define the specific area of the river about which you
were Just testifying?

MR. FULLER: Yeah. The reach of the river that I was
involved with extended from the Salt River confluence down to Painted
Rock Dam.

.. ....
Q. Mark McGinnis on behalf of SRP.

Did you testify that you had been retained by somebody in the
Gillespie Dam case?

A. Yes.

(TR Nov. 16,2005, pp. 120-122)

The record seems clear from the preponderance of the evidence showing that the

Gila River was never used in either prehistoric or historic times as a highway for

commerce or for any significant transportation on the water of goods or people. While

in early pioneer times (1860-1880) it is reported to have been a perennial stream with a

single channel, there is some doubt about this. While it appears that there was never

sufficient water to actually use the river as an avenue for transportation or highway for
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commerce, regardless of its condition prior to 1880, it is very clear that the natural major

floods of the 1890's and early1900's changed the riverbed completely so that by 1912, it

was a braided stream with sand islands and sandbars and other obstructions and that it

alternated between no flow at all, in part through infiltration, and large floods. (TR,

Nov. 17, 2005, pp. 95-96, 99) Throughout its history, it has been an erratic, unreliable,

unstable and unpredictable watercourse. It was not navigable or susceptible of

navigability in 1860 and before, when white settlers began to divert water for irrigation,

but even if it had been, the great floods of the 1890's and early 1900's so changed the

character of the river that it was clearly not navigable or susceptible of navigability on

the day of statehood. There is no history of floating of logs down the Gila River and the

few attempts at using a raft or boat proved generally not successful. It was not ever

navigable in fact because it was never used or susceptible of being used in its ordinary

condition as a highway for commerce over which trade and travel might be conducted

in the customary modes of trade and travel on water. It is a typical dry land or desert

river as described by Huckleberry, supra.

Among the rivers of the western United States, which are most comparable to the

Gila River is the Rio Grande River in New Mexico. It runs completely across the State

of New Mexico in a north-south direction just as the Gila River flows across Arizona in

an east-west direction. In its opinion in the case of United States v. Rio Grande Dam and

Irrigation Co, et aI., 174 U.S. 690, 19 5.0. 770, 43 L.Ed. 1136 (1899), the U.s. Supreme

Court held the Rio Grande not navigable in the State of New Mexico. In its opinion, the

Court states:

... it is clear to us that the Rio Grande is not navigable within the limits of
the territory of New Mexico. The mere fact that logs, poles, and rafts are
floated down a stream occasionally and in times of hIgh water does not
make it a navigable river. It was said in The Montello, 20 Wall, 430, 439,
'that those rivers must be regarded as public navigable rivers in law
which are navigable in fact; and they are navigable in fact when they are
used, or are susceptible of being used, in their ordinary condition, as
highways for commerce, over which trade and travel are or may be
conducted in the customary modes of trade and travel on water.' And
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again (page 442): "It is not, however, as Chief Justice Shaw said 9[Rowe v.
Bridge Corp.] 21 Pick. 344), 'every small creek in which a fishing skiff or
gunning canoe can be made to float at high water which is deemed
navigable, but, in order to give it the character of a navigable stream, it
must be generally and commonly useful to some purpose of trade or
agriculture."

Obviously, the Rio Grande, within the limits of New Mexico, is not a
stream over which, in its ordinary condition, trade and travel can be
conducted in the customary modes of trade and travel on water. Its use
for any purroses of transportation has been and is exceptional, and only
in times 0 temporary high water. The ordinary flow of water is
insufficient.

[174 U.s. at 698-99; 19 S.O. at 773]

The same can be said for the Gila River in Arizona.

H. The Gila River at the Confluence of the Colorado

The Colorado River is defined as a navigable river and is listed in the Rivers and

Harbors Act of 1899. Between 1852 and 1909 steamboats, paddlewheels, and other river

boats were used for transportation and commerce on the Colorado River as far up as the

mouth of the Virgin River. There is some evidence that these boats traveled a short

distance up the Gila River that would be an indication of navigability for a portion of

the Gila River near its confluence with the Colorado. However, the era of steamboats,

paddle boats, and other river boats on the Colorado River, and the short distance

reported on the Gila at its mouth, was over before statehood in 1912.

The evidence presented indicates that the discharge rate from the Gila River into

the Colorado at the confluence is normally about 200 cfs. The evidence presented

further shows that most of this water for the past fi fty years was and is a resu It of return

flow from the irrigated acreage within the Wellton-Mohawk Irrigation and Drainage

District, inasmuch as the river was generally dry at Texas Hill above the Wellton

Mohawk Irrigation and Drainage District. Other evidence indicates that a flow of

approximately 20 cfs was regularly found in the Gila River upstream of the confluence

and below the point where groundwater returns and surface agricultural returns add to

the Gila River flows. Of course, during floods and heavy release of water from Painted
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Rock Dam, the flow in the lower Gila River could be much greater, but we are dealing

with ordinary and normal river flows.

It is noted that the flow of the Colorado River varies depending upon the time of

year and the precipitation, including snow pack on the upper Colorado watershed.

These facts, together with releases from upstream dams have a significant impact on the

flow of the Colorado. Based on the history of flows down the Colorado River, an

ordinary high flow or high watermark for the Colorado River and an ordinary low flow

or low watermark for the Colorado River, which excludes floods and other unusual

events, has been established. Since there is no significant addition of water flow down

the Gila River, the water near the confluence of the Gila and Colorado River, and even

up the Gila River, is a result of backwater upstream of the confluence of the Gila River

associated with the ordinary high or low flow of the Colorado River. Based upon the

criteria established by Stantec Consulting, Inc. in its report submitted through the State

Land Department to the commission, it appears that during periods of ordinary low

flows on the Colorado River the backwater from the Colorado River would extend only

one-tenth of a mile up the Gila River. However, during periods of ordinary high flows

on the Colorado River, the backwater associated with the Colorado River flow could

extend as far as 2.5 miles up the Gila River. Attached hereto as Exhibit "F" is a map

showing the limits of backwater in the Gila River associated with the ordinary high and

low flows of the Colorado River. Even during seasonal periods of high flow, the water

in the river is not contributed by the Gila River flow, but is solely backwater from the

Colorado River, and being created by the Colorado may be considered as part of the

flow of the Colorado.

As pointed out above, the Colorado River is a navigable river and under the

criteria determining its navigability, the State of Arizona has sovereign title to the bed

of the river from the center of the river (the boundary behveen California and Arizona)

to the ordinary high watermark on the east bank of the river. This ordinary high
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watermark is a point or level agreed upon by California, Arizona, and the federal

government acting through the Bureau of Reclamation and the Army Corps of

Engineers. According to the Stantec study, this ordinary high watermark is a point

before overtopping occurs near Laguna Dam in this reach of the Colorado River

upstream of the confluence with the Gila and can be identified on dikes and levees

downstream to the confluence. The point at which the Gila enters the Colorado is lower

than the adjacent dikes and levees because of the scouring action of occasional floods on

the Gila and, accordingly, the ordinary high watermark for the Colorado River is found

approximately 2.5 miles up the bed of the Gila River. The elevation at this point is 128.5

feet above mean sea levet compared with an elevation of 120.2 feet at the downstream

mouth of the Gila when the Colorado is at its ordinary low water level--a difference in

elevation of 8.3 feet. This backwater from the Colorado creates a cove of the Colorado,

or one could say the Colorado is wider at this point. Since the Colorado River is

deemed navigable and sovereign title is in the State of Arizona up to the ordinary high

watermark of the Colorado River, the Commission limits its findings to that area above

the point on the Gila River constituting the ordinary high watermark of the Colorado

River. Any boating or travel on the Gila River prior to statehood would have been

within the area below the ordinary high watermark of the Colorado River.

VIII. SUMMARY AND CONCLUSION

The Commission conducted a "particularized assessment" of potential public

trust claims on the part of the State of Arizona of the Gila River as required in Arizona

Revised Statutes § 37-1101 to § 37-1129 and Center for Law v. Hassen supra. and in doing

so considered all of the evidence available as to the issue of navigability, including

archeology of the Gila River and prehistoric and pre-Columbian history, history and

development of the Gila River from the time Europeans first came into the area, the

views and opinions of people who lived at or about the time Arizona became a state,

the geology, geomorphology and hydrology of the Gila River, the actual attempts at
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boating or use of the river as a highway for commerce over which trade and travel are

or may be conducted in the customary modes of trade and travel over water. The Gila

River is one of the longest rivers in Arizona stretching for over 500 miles from the

New Mexico border on the east to its confluence with the Colorado River just above

Yuma and crosses six (6) counties and three (3) Indian Reservations. The Gila is

Arizona's largest watershed covering over half the state's land area. It drains most of

southern Arizona, parts of western New Mexico, a part of northern Mexico, with a total

area of 66,020 square miles. It crosses through many geological features and has

numerous tributaries, the most important of which is the Salt River, which joins the Gila

River just to the west of Phoenix.

Because of the length of the river and the fact that it flows through or near a

number of population centers in the state, a good deal of interest in the hearings was

generated. A great deal of material and evidence was received, compiled, reviewed and

considered by the Commission, which included testimony, studies, documents, papers,

correspondence and other matters. Hearings were held in the county seats of all six (6)

of the counties through which the river flows and a 3-day hearing was held in Phoenix,

Maricopa County, where evidence and testimony was submitted to the Commission.

After the hearings were concluded, the Commission invited post-hearing briefs and

memoranda to be filed by anyone who desired. Sixteen (16) post-hearing memoranda

were filed by the parties who appeared before the Commission and were considered by

the Commission. A final hearing was held in Phoenix on May 24, 2006 and the

Commission again considered all of the evidence and testimony submitted and the

post-hearing memoranda filed by the parties, as well as comments and oral arguments

presented by the parties. The Commission thereafter, voting unanimously, found and

determined in accordance of A.R.S. § 32-1128 that the Gila River from the New Mexico

border to its confluence with the Colorado River above Yuma was not navigable as of

February 14, 1912, nor was it susceptible of navigability on that date.
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The archeological evidence indicated that Paleo Indians visited the area as early

as 9500 B.C., although some estimate that there were people using the Gila River area

much earlier than this. A great pre-Columbian civilization known as the Hohokam

established an advanced and large irrigation society in the Phoenix basin and area

around Florence between 300 B.C. and 1 AD. This civilization declined and virtually

collapsed around 1450 A.D. but descendants of this early culture continued to irrigate

the area between Hayden Ashurst diversion dam and the confluence with the Salt River

up to the present time. There is no evidence that any of these prehistoric Indians made

use of the Gila River for purpose of transportation. They had no draft animals and all

transportation in the area prior to European explorers was by foot.

In the 16th, 17th and 18th centuries, Spanish explorers visited the area and

crossed the Gila River and even constructed missions and small settlements in some of

the .tributaries to the south of the Gila such as the Santa Cruz and San Pedro Rivers.

Between the 1820's and 1840's American mountainmen came into the Gila River Valley

from New Mexico trapping for beaver. There are no reports of the Spanish explorers or

priests and the mountainmen or trappers having used any kind of boats or watercraft

on the Gila River or any of its tributaries. The United States acquired the area of

Arizona as far south as the Gila River in the war with Mexico in 1848 and further

acquired the land to the south of that to the present border with Mexico as a result of

the Gadsden Purchase in 1853. In the war with Mexico, and in our subsequent civil war

of 1860 to 1865, a number of military expeditions crossed the territory following the Gila

Trail along the Gila River, but none of them successfully utilized boats or watercraft,

but traveled by horse, mule or wagons. Even the many travelers in the late 1840's and

early 1850's crossing Arizona to reach the gold fields of California rarely attempted to

use a boat on the Gila River. The mines that were established in the mountains on

either side of the river were supplied by wagon or pack mule .
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As the Apache Indians were pacified and located on reservations, the area

opened up for homesteaders and others to establish ranches, as well as farms, which

utilized the water from the Gila and its tributaries. Some of these homesteads were in

the bed of the Gila River, but none of the homesteads or patents granted by the federal

or state government indicate that a part was being withheld due to navigability.

Likewise, surveyors of land on the Gila River following federal survey manuals

indicated by their actions that the river was not navigable. None of the early settlers or

homesteaders were of the opinion that the Gila River was navigable as a highway for

commerce. The mode of transportation by people during the period between 1860 and

1912 was primarily by foot, horseback, mule or wagon until the railroads were built in

the 1880's. The Gila River was not listed in the Rivers and Harbors Act of 1899.

The evidence presented to the Commission indicated that there were few

attempts prior to statehood of boating and floating logs down the Gila River or its

tributaries and these were generally not successful. A review of the historical accounts

of boating on the Gila River and its tributaries supports the proposition that the river

was not suitable for navigation and there was never any sustained, successful use of a

watercraft on the river or use of the river for floating logs or otherwise as a highway for

commerce. Since the 1950's, using modern neoprene rubber boats, individuals and

organizations have conducted float trips on portions of the Gila River primarily the Gila

Box Riparian ational Conservation Area above Safford and the deep bedrock white

water canyons below Coolidge Dam. These trips are strictly recreational in nature in

order to view the scenery and wildlife, enjoy the excitement and danger of white water

rapid running and perhaps do some recreational fishing. These trips occur primarily in

late winter and spring and were not use of the river as a highway for commerce over

which trade and travel are or may be conducted in the customary modes of trade and

travel on water as of February 14, 1912. Most of the witnesses and documentary

evidence with regard to geology, geomorphology and hydrology of the Gila River
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stated that while a perennial or intermittent stream flowed prior to statehood, it was a

very erratic, unstable, unpredictable and undependable stream because the flow rates

varied from very low, sometimes 200 cfs or even dry, to annual floods estimated at

between 13,000 and 20,000 cfs with some periodic floods exceeding 100,000 cfs or more.

Also, even under the best of conditions, the river lost a good portion of its flow in the

middle reaches from Hayden Ashurst Darn down to the Colorado through infiltration.

There was some evidence presented, somewhat questionable, of a median annual

flow of 1,750 cfs and an annual average flow of 2,330 efs at the confluence of the Gila

and Salt Rivers. TI1ese, however, were averages and influenced by the very low or zero

flow and the extremely high flood flow. None of the witnesses testified that the river

was, in fact, navigable but some opined that with this large a flow the river might be

considered as susceptible of navigability. The experts disagreed as to the type of river,

i.e. single channel or braided in the early pioneer period before 1860 and some

attributed the condition of the riverbed in 1912 to the diversion of water for irrigation.

While this diversion certainly affected the river flow, the most credible expert witnesses

testified that the very large floods that occurred in the 1890's and early 1900's scoured

out the river and cut into the banks and widened the river such that it became, through

natural effect of the floods, a braided river in the early 1900's with many sandbars, sand

islands and other obstructions that rendered it nonnavigable and not susceptible to

navigability.

By 1912, in part because of upstream diversions and partly because of infiltration

and changes in the channel due to the very large floods, the river channel was dry a

portion of the time and even when it flowed, it was a braided configuration with

shifting sandbars and sand islands, and interspersed with periodic, very large floods.

In The Daniel Ball, supra, the Court stated tnat:

Those rivers must be regarded as public navigable rivers in law, which are
navigable in fact and they are navigable in fact when they are used or
susceptible of being used in their ordinary condition as highways for
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commerce over which trade and travel are or may be conducted in the
customary modes of trade and travel on water.

77 U.S. at 568. See also, U.S. v. Holt Bank, supra., and Muckleshoot Indian Tribe v. FERC

993 F.2d 1428 (9th Cir. 1993). The evidence submitted to the Commission did not show

that the Gila River is navigable in fact under the federal test as set forth in The Daniel

Ball and other U.s. Supreme Court decisions. Therefore, the Gila River may not be

considered as navigable in law nor is it susceptible of navigability.

The standard of proof for findings by the Commission is a preponderance of the

evidence. A.R.S. § 37-1128(A), Defenders of Wildlife v. Hull, supra. and North Dakota v.

United States, supra. The burden of proof rests on the party asserting navigability.

Arizona Center for Law v. Hassell, supra., and Land Department v. O'Toole, supra. Clearly,

the preponderance of evidence supports a finding that the Gila River was not navigable

on February 14, 1912, and further, was not susceptible of navigability in its ordinary

and natural condition. Put another way, the proponents of navigability did not meet

their burden of proof by showing with a preponderance of the evidence that the Gila

River, or any part of it, was navigable or susceptible to navigability in its ordinary and

natural condition on the date of statehood, February 14, 1912.

IX. FINDINGS AND DETERMINATrONS

Based upon all of the historical and scientific data and information, documents

and other evidence produced, including oral testimony, and considered by the

Commission, the Commission finds that the Gila River from the New Mexico border to

the confluence with the Gila River is erratic, unstable, undependable and unpredictable,

c~aracterized bi: Eeriodic floods, sometimes extreme, in its ordinary and natural

condition. The reaches that go through deep bedrock canyons upriver of Safford near

the New Mexico border and below Coolidge Dam have rapids, waterfalls and other

obstacles that prevent them from being considered navigable or susceptible of

navigability as a highway for commerce. Those portions of the river which lie in the

broad alluvial plains, in particular below Safford to Coolidge Dam and Twin Buttes to
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• the confluence with the Salt River and from there down to the Colorado, except for

narrows at Gillespie Dam site and Painted Rock Dam site, were a braided stream of two

or more channels interspersed with sandbars, sand islands and other obstacles, which

shifted with floods and high flow of water, and as such, had a configuration that would

be impossible to be considered navigable or susceptible of navigability as of statehood.

Accordingly, the Commission finds that the Gila River from the New Mexico

border to its confluence with the Colorado River above Yuma, except for the end of the
..-/

Gila River affected by the backwater of the Colorado River, was not navigable or

susceptible of navigability or used or susceptible of use as a highway for commerce
./ -
over which trade and travel was or may be conducted in the customary modes of trade

Curtis A. Jennings
Legal Counsel to the

•

•

and travel on water as of February 14, 1912.

ATED thi~ day ofItVI""'.1

Jay Brashear
Deceased September 15, 2007

1945-0
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AFFIDAVITIPROOF OF PUBLICATION

THE COPPER ERA
PO Box 1357 Clifton, AZ 85533

Phone: (928) 428-2560 / Fax: (928) 428-5396
EMail: mwatson@eacourier.com

Susan G. Curtis being duly sworn deposes and says:
That she is the legal clerk of The Copper Era, a newspaper
published in the Town of Clifton, Greenlee County,
Arizona; that the legal described as follows:

Q~a 7Zo~.Id-<A-~

~,(d~~~

a copy of which is hereunto attached, was first published in
said newspaper in its issue
dated QI~ a0 , 2003 and was
published in each 3 issue(s) of said newspaper
for 3 consecutive l.{~ the last
publication rJ being III the Issue
dated__---""-<L~~'Tf<'L.>«=.3 ,2003.

~ .. _ C. n~ ~
Signed: _~_....::....:::'-='-=""-'__\;J.:....__~-=>o=-..>.ll:!:£J."'--"~ _

Notary Public

My Commission expires: December 29,2006

RFrFT\lED

OCT l 6 2003

BY:======.J

STATEMENT OF INTENT
State of Arizona

Navigable Stream Adjudication
Commission

Pursuant to A.R.S. §37-1101, et: seq.,
the Arizona Navigable Stream
Adjudication Commission (ANSACJ..'
is planning to hold a watercourse
navigability· hearing regarding the
Gila River, Blue River, and the San'
Francisco' River in Greenlee County,
Arizona. Notice is hereby given, pur
suant to A.R.S. §37-1123 (B), .that
ANSAC intends to receive, review,
and consider evidence regarding ·the
navigability or non-navigability pf
the Gila River, Blue River, and the
San Francisco River in Greenlee
County. Interested parties are
requested to file all documentary and
other physical evidence they propose
to submit to ANSAC by October·l~.

2003. All evidence submitted .to
ANSAC will be the property of
ANSAC and the State of Arizona.
Evidence submitted will be aVailable

, for public inspection at the ANSAC'
offices during regular office hours.

Pursuant to A.R.S. §37-1101, el. seq.,
the Arizona Navigable Stream
Adjudication Commission (ANSAC)
is planninll: to hold a watercourse

I....H;b\ • v'tt:enJee, ::Jreeple "cr~g,-.
Stove Wash, Strayhorse Creek,
Thomas Creek. I. - Greenlee, Thomas'
Creek 2 - Greenlee, Tollgate Wash;
Tule Creek, Torkey Creek 2, Tutt
Creek, Wamp60 Wash, Waters Wash;
West Prong Creek, White' Mule" .
Creek, Whitefield Wash, Whitewater' .
Creek, Willow Creek 1, Willow Creek .
1 - Greenlee, Willow Creek 2 _'.
Greenlee, and any other named or '.'
unnamed small and minor water- .
courses in Greenlee County. .

An unbound original plus seven
bound copies of documentary evi
dence is to be submitted. ANSAe
offices are· located at 1700 West
Washington, Room 304, Phoenix, AZ
85007. The telephone number is
(602) 542-9214. The web site address I
is . http://www.azstrcambeds.com.
The e-mail address is streams@mind
spring.com.

Individuals with disabilities who ~

need a reasonable accommodation to
com munica te evidence to ANSAC; or
who require this information in an
alternate format may contact the
ANSAC office at (602) 542-9214 to •
make their needs known.

Req.: Arizona NaVigable Stream .,
Adjudication Commission

Published August 20, 27,September
3, 2003 in the Copper Era, Clifton,
Arizona 85533.

.. - 1- _.\ __
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AFFIDAVITIPROOF OF PUBLICATION

EASTERN ARIZONA COURIER
301A East U.S. Hwy 70 Safford, AZ 85546
Phone: (928) 428-2560 / Fax: (928) 428-5396

EMail: mwatson@eacourier.com

Susan G. Curtis being duly sworn deposes and says:
That she is the legal clerk of the EASTERN ARIZONA COURIER,
a newspaper published in the City of Safford, Graham County,
Arizona; that the legal described as follows:

a copy of which is hereunto attached, was first published in said
newspaper in its issue dated~ a 0 ,
2003 and was published i~ 3 issue(s) of said
newspaper for 3 consecutive~4~ the last
publication being~ in the issue
dated 6&~ 3 ,2003.

Signed:~ G-.~

Subscribed and sworn to before me this

Notary Public

STATEMENT OF INTENT
Sutt of Arizona

Navigable Stream Adjudication
Commission

Pursuant to A.R.5. §37-110l, el. seq.,
the Arizona Navigable Stream
Adjudication Commission (ANSAC)
is planning to hold a watercourse
navigability hearing regarding the
Gila River in Graham County,.
Arizona. Notice is hereby given,'
pursuant to A.R.S. §37-1l23 (6), that '\
ANSAC intends to receive, reView,
and consid~r evidence regarding the .
navigability or non-naVigability of
the CUa River in Graham County.
Interested parties are requested to file
all documenlary and other physical
evidence they propose to submit to"

ANSAC by October 1, 2003. All evi
dence submitted~to, ANSAC..will ~
TeIegiaph Wash 2, TIdwell Wash,
ToUgale Wash, Triplet Wam 1, Triplet
Wash 2, Tule Creek:Turkey Creek - J
Pima, Turkey Creek 1 - Graham, \
Turkey Creek 2 - Graham, Twilight
Creek, Two E Wash, Underwood i.
Wash, WA Wash, Watson Wash. West;
Prong Creek, Whitlock Wash, Willow. :
Creek - Graham, Willow Creek 1, I
Willow Spring Wash - Graham, Yuma
Wash - Graham, and any other
named or unnamed small and minor .
walerco.urses h, Graham County. .

An unbound .. original plus seven
bound copies of documentary evi
dence is to be submitted. ANSAC
offices are located at 1700 West
Washington, Room 304, Phoenix, AZ
85007. The telephone number is
(602) 542-9214. The web sile address
is http://www.azstreambeds.com.
The e-mail address is streams@mind
spring.com.

Individuals with disabilities who
need a reasonable accommodation 10 .
communicate evidence to ANSAC, or : .
who require this information in an !
alternate format may contact the I
ANSAC office at (602) 542-9214 to
make their needs known.

Req.: Arizona Navigable Stream!
I

Adjudication Commission
Published August 20, 27.September

3, 2003 in the Easlern Arizona
Courier, Safford, Arizona 85546.

My Commission expires: December 29.2006

RF.r.F'T\ f"F.:D
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ElleIlKretSCh:ilisher

My Commission Expires: July 15, 2007

State ofArizona
County of Gila

Affidavit of Publication

The foregoing instrument was acknowledged before me this

_____5=-"-2¥~5t.loL,~\S'T-l -"'~=>L-l-4 (date)

E.llw kret<;)c.h~ _

Ellen Kretsch, being first duly sworn deposes and says: That
she is the publisher ofthe Arizona Silver Belt, San Carlos Apache
Moccasin, and Gila County Advantage newspapers, located at 298
North Pine Street, Globe, AZ 85501, mail: P.O. Box 31,Globe,AZ
85502, Tel: 928-425-7121, Fax: 928-425-7001, E-mail:
beltnews@yahoo.com or Website: www.silverbelt.com. The pub
lisher is also the caretaker/record's clerk of the newspaper micro
film archives now in operation or defunct and currently owned by
Liberty Group Publishing Co" Inc. Said microfilm archives are
located at the above stated physical address in the State of Ari
zona, County of Gila, City of Globe. A brief description of said
legal a~isement&;lldvertisement 0, or article 0 follows:

A printed copy of said legal, advertising, or article is attached
hereto and was published in a regular edition of said newspaper
on the following date(s):

State ofArizona
County of Gila

by

;IALSEAL

R ALVAREZ
IBUG·ARIZONA
COUNTY
lires July 15,2007

~k".iM.s:s~

. . STATEMENT OF INT~
",' Stete of ArIZona .
Navlg.ble Strum AdJudiCation'

P~rS~~~1I0A.R.S.§J1.1101;<l.t...~;
9.sb!.' .S.lJum Adjudication C
,,~!,,'nl?g fo hold watercourse.nsvlga
.v.br~!I)O:)~~ .Gila RlYer. tho Upper 5

. !.v~~ft~ar in Gila County. Atizona.
.ilbja,'pijr.~uant 10 A.A.S. §J1.'123.(8);"
inl~'fu~'eceNB. review. and consider..

';gar~'¥O~:ih' n8vigabil~y or nonnaYlg8b~ity
..l!~fJ{.Ah. pper Salt River, and the Verde
~tY.:I~tete~ed panies are ,eques~e(t ~O.·
.'m~arY ilild otho< physical o-vicfonco til" :
,uhmll .'0 ANSAC by October 26. 2004..
s.ubnritt~d·toANSAe will be the property

·u)lJ Stale 01 Arizona. Evidence subrrtrUed
ab~ fo', public inspection at the ANSAe

(!'O'!I!'f.Qffico houco. .'.
Pursu~nl1oA.A.S.§37·1101. el, eeQ., the

:g8.bi,i-7·Slre.am' AdjucllcatJon Commlss'lo~
pla,ri~ll:)g to hold a walerCQurse navig~1I11:

.g'a~~~.all. 01 the 6malf and minor w~I~CO
·GplJn~. Atlzona. Nolico is hereby given;
~Jt!~,.~7.~123.(6). l~al ANSAe in~&l)d
re\dew, and.comllder eVidence regarding
_Y.~;·~.C!l'i'>itvlgabillyof ell omaU and minor•.
1O.0ifs COt.Inty. Interested partIes. arE!' t8q
1I1I'd~uiri8ntary evidence they PCOPo~Q:j
~5'!Jp bY,~oOlJr 26.2004. AB. evi~e:
to ANSAC Will be ,he p,oPMy of ANSA(::.

,of Alkane_ Evidence sUOmlned will be:·
'P'Ubl~'InSp6ctlon at 1M ANSAe Offk::es'~~~
offic. hours, :
.ne .l!$(of small and minor wat9rcours~,s,i
A1cf.,c....k I·Gila. Alde,C.ook2· Glla:'A
Am9, Wa~, Ash Creek 1 • Gila, As';:' .
"'-,Ii Creek 3 . Gile. A,h Spring Wd
·ilantY~k - Gaa. Bear Creek 1 • G

. Gila. lie", Wa>!>•.Big Cherry Cr.o
'Wash- - Glia, Blac;k River. Blacklac
Waoh;.·el6odv Tenk, Waoh· Gile.-B"I'j(a·.

"'p'_don~ Moore Wash. Bray Cfuek. Bro:a~...
tiiQoj,: Gila. Buckhorn Creek· Glli. Buon.
·.;8'u~ie_Creel<. Butcher Cr..~. Buti•
die e«;eli. Cenahan C,ook. q,mmi1tm8 .
:Pa~::Gr8ek. Campbel Creek. ~8nyM
Can;'l~ ~~ek I, Caniz.o. Cleek. Cass.
Cav'-Crt.k • GUa, Cedar Creel( . GJ~ .

.e~ni8'r.Creek, Olampion Creek. C".a~&,
~erry Cmok 1 • Gla. Cherry Creek 2

..Sprf~g, 'C/eek, ChrislOphQr Creek~'
CIbecu4 Crbek, Cienega Croak, GI[a"

,.ver Creek: Gila, Clover Wash, Con '
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:.~tr~z· Gila. Cottonwood Wash". Gi
"Dagger' Wash. Deep Crttek 1 - Gila~~
Gua~.e"rCreek 2· Gila, Deer Sprrig Cit!
Greek:, Oeonls Creek.. Devore Wash. ,R

. Cui.k. Ofnnor Creek. Dripping Spring. D
:ory.6iiieJ<1 .G,Ia. Dry Dude Cra.k. Ory..
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~
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·Wasll. PrJob& Ooek, Pringle
pyean",'o,aw, Qvall sPrings
Ranch Ci•••, ·Red Csny<>n. 'R'~
Creek. Reynolt1s creek.. frock Creek 1· : ..,G~,tii~

: Cre.k·2· Gila: Rock Creek 3 . GilaIRocW.y Cree\(. Rose Creek. Russel( <;l
iS~g <;rea•• Salome Creek, Ssh Cr~.~k
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708 N. Beeline Highway
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AFFIDAVIT OF PUBLICATION

08/31/2004
09/07/2004
09/14/2004

JULIE WANTLAND .

•

public - Arizona
Notary UNTY .

GILA <X?. 3-2~2001 ..
Mv Comm. Ex...· ;,,;,0, ..

STATE OF ARIZONA
COUNTY OF GILA

I, Marga Hanscom, acknowledge that the
attached hereto was published in a newspaper
of general circulation at Payson, Arizona,
County of Gila on the following dates:

On this 5TH DAY OF NOVEMBER, 2004.
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• Mfidavit of Publication

Sixth pllblicalinn _

Fifth publication _

A.D., ....2..OJlA

2004

2004

Notary Public in and for the County

r~~~::~......~~~~~W~~~t ~o~f~ rizona
DEBBIE L MUMME
~¥ Public· ArIzona

~~~~
OCt~~ 'f§§

CASA GRANDE DISPATCH

By --·...l.:I~:::D:::.o.c,;_ll:O~~=A==N:::~==.K:..-R.:::.:::.!\--r*~----"s:::R::::l.,:::P~~2::h~Ii.~h~er~c:..-
Sworn to before m" this ,31 :s+-
d'Y.~~

Fourth publio:atinfl ---------------

day of 'u.I..cAu.N"-'I....JAc..cR....Y~ _

Second publication ~J~A~N~U~A'-':R~Y:....-:=2-'=2'-',L... _

Th ' d bLi' JANUARY 29,Ir pu callan --'-- _

_D_O_N_O.,...V_A_N_M_"_K_R-,A.,...M_E_R--,,_S_R_"_first being duly

sworn deposes and says: ThaI he is a native born citizen of

the United Stetes of America, over 21 years nf age, that he is

I'lJhli,h"r lIr th,.' Cass Grande Dispateh, a daily newspal'"r
published at Casa Grande, Pinal Cuunty, Arizona, Monday

through Saturday of each week; thaI a notice. a full, true and

complete printed copy of which is hereunto attached, was
printed in the regular edition of said newspaper, and nol in a
supplement thereto. for THREEcOli.~iS8Ues the first

publication thereof having been on the 15TH

Pinal. Crcinley Wash, Cruz Wa·sh .. Deer
Creek Pinal, Deer Creek 1
Graham/Pinal; Dodge Tank WaSh,' DOdge
Wash, Doason. Wash - Pinal, Donnelly
Wash, .Drey. Wash. ',Drippi(1g Spring, Dry
Camp C;lnyon. Eagle Wash.. Eskiniinzin
Wash, Faraway Wash, .First water Cresk.

. Flag Was'h,':G'irljen Cre~.k·: Greene. Wash,
Guild Wash, Gust James WaSh, Hackberry
Creek .'. Pinal, HaCkbeiTy Wash .' ·Pjnal.
Hagen Canyon StreafTl, Haunted canybn
Creek, Hells H,!lf Acre; Holy ~oe qmyon,
Horse Camp CaflYon, Hors.e 1':001 Wash,
Indian Band wash . p,inal. Indian' Well
Wash, Irene Wash. James Wash. Jim
Thomas Wash. Kaka Wash, i<ohatk Wash.
'La Barge Creek. Lemmon Creek, Little

, ASh Cre~k.·· ~in!\l. Li~le Gust Jame,. Lyons
F9rk, M;unmo'h Wll.sh, Margaret. WaSh"
Meaa Wash: Pinal," Milk .Ranch ·Cr.eek,
Milky Wa~h,. Mi(1~ral Creek' - Pi.nal.
Mulberry Wash· PIIl.w) NQrth BranCh. ?an,

'Nc;irth' Fork cia"": 'Oat< .Creek ". pinal,
pa;daho Car>ycm .Sp·!Ing, Pal",er I'{ash,

. Pa.rsone Ca.nyon Spring,. pej:>persauce
Wash, Paters Wash, Piper Spri;;gs. Wash,
Polecat Wash, Potters Wasb. Putman
W8!lh .' Pinal, Qu":iln creak,' Rainbows
End Wash, Ranl;ho Rlo·Crt:!.l1k, Ray Spnng
Wash, Redrock Canyon, Reavis Creak,
Reym~Hf Wash, Rijrsey Wa$ti, Roach
Wash;' Rock Creek 1'· Pinal, Rock Creek 2
• Pinal; Romero Wash, 'Santa Cruz Wash,
S8J1jg' Rosa Wash.... ;S.~rilo" \yas!>, "Silver
KI(l'g Waah., SlIv~r. Rl1GI. Wi'~h; Smeller
Wash, SmIth Wash -. Pinal. SOl,Jth' Fork
Ciark, spencer Spring Creek,' Staamboat
Wash • Pinal, Swingle' Wash, 'Sycamore
Canyon, Tar Wash, Tat: Momoll Wash,
Threeway Wash; 11llma;'8 WaSh, Tippi>rary
Wash, Toni Mix' WasH', :Tortilla Creek,

. Tucson' Wash, Tr;o;,tynine Wash,
J'wel1tyseven Wssh; V.ekol.' Wash. Virgus
Canyon St,'WEleK.8s. yyils.h, Well Canyon iT
Stream. W'iSI Fork /"I.n.t,o, 'Whltewi'!sl'ou
Canyon. WMlow Canyon, Zap'ala 'Wash

.linen"y other,:hamed or uri!leme<l sman ,£
"llnj:l ~jno:r: wa,erqourse. in- Pinat CountY., ... ,q

.. An IlntJoulid original plus' SSven bound, fJ
copies o!'i;ocumenlary evidence is 10 bQ'"
sUbmitted: ANSAe oHic;,s ani ··Iocated dt
1700 West Washington, .Room ;'301G:ll
Phoal1l!', AZ.B500~; Tht:! ll1li1phMe. rillm.,.
be' is '(602) 542:9'214. 'The' web site':
add'e...· is hftp:J/ww-i)o.aistrea;nibeds.cciiri:'"
<hltp:ll~.azstreambeds:cdmf> . ThlJi~~"Cl
~. address is 8treams.@mlnds·p~lllQ.o

Individuals wllh disabilities ",ho need a<'{ I
reasonable accommodation to communi·, '-r
ca1e evidence to ANSAC, or who require ,
this informatlQn in an alternate fCirmat may ,
contaCt the' ANSAC .office at (602) 542·
9214 to make their needs known.
No. ()f publicatione: 3; dates of pUblica
tions: Jan. 15, 22, 29, 2004.

STATE OF ARIZONA

COUNTY OF PINAL

STATE_MENT OF INTENT
Slate of Arizona

Arizona Nalligabl!l Stream Adjudication
Commission .

Pursuant to A.R.S. §37-1101, et seq.,
the Arizona Navigabl.iI . Stream
Adjudication C0rT1mission (ANSAC) is
planning to hol<;l· waterc.ourse n,!vlgabliity
hearings regilrding the G:i1a R,iver, the San
Pedro River, and the Sanle Cruz River in
Pinal 90u'nty, Arizon!!.. Notice is hereby
given, pwsuant 10 'AR.S. §37-11;!3 (B).'
that ANSAC·lnte.Oc;l.s to receive, review, and
c6ns.ider ~i.denCEneg'arding th!, navigabil
ity. or non-navigability of the Gila River, the
s,,;, PedrO River aiid tile Santa Cruz River
in..Pinal CountY. 1{llerested. parties are
requ'esi'~10 fife all documentary and .omer
physic;al evi'I\•.nce they propose to su~mit

'1.0 ANSAe by February' 26; 2004 All 'evi
dence:submitteOlo ANSAe Viiil be the
prPpo·rtY· of ANSAe ..'arid ihe Slale,. of
Atizona. ·E\(.idencit submrtie<l wlil' De'.livali·
able foe P~bllc.lnii~ion by appbihl"1ent
at llie A!'lSAC offiCea <;lLiring regUlar office
hOurs. .,. .... . .

Pursu'am t6 A.A.S. §37·1101. et. ·seq.•
the Arizona Navigable Slrilam
AdJudic"tlon . Commission . (ANS~C).. is
planning to hold a: watercourse navigability
hearing regarding ali 91 't/:1e sma,1i and
minor wllter"oilrses in Pinl\1 C.o.y,nty,
Ariz?"a. Notice is hereby given; pUrSu/Vlt
to A.A.S: §37·1123. (B), that ANSAC
.iri.tElnds to rllClllv~, 'reVieW. anq corislder

. "'(I,fence regarT.li!lg·t!l9 navigability or non-
navigability '0.1 .all: 8!'1al .and minor yv'atW
courses In' Pinal County. Interested parties
are r&qussted 16 file all doi:'umentary' evi·
dence lhl>y.propose·lo submit io ANSAC
by February 26. 2004. All evidence ·submit·
ted to ANSAe ,,\,111. be 1he Property 01
ANSAC and the State ot Arizona. Eviderice
submitted will be :availa.b1e for putiroc
In8pectl~n, ~t ,.the .A~AC offices during
regUlar ol(lc.e hours: :. .. ,

. The list 'ol'sm·8.11 and 'mino; watercoJ.,s-
es 'InCludes: ..... '..

.AJ<;ler 'WaS:h • 'Pinal, Aritelope Wash •
Pinal, Aravaipa· Creek - .Plnal. Arnett
Cr~.ek;'Ash.Creek • Pinal, Bachman'Wash,
Batamole Was!) 2,. B'iar., ~prlrill8 Canyon,
Bear Thicket Creek, Big. Bertha Wash; Big
o Wash, Big Waah -. Pima/Pinal, Bitter Well
Wash, . BloodsuCker Wash: ~g!!rt Waah,
edogar Canyon S.t,' Bowl Grl>ek. Box 0
Wash. Bulldog Wash, Buzan' Canyon
Stream, .Camp. Grant Was.h, Campaign
Craek, Canada del Or9, Gapgage Wash,
Csrpas Wash, Cstalina Waah, Cave
Canyon Stream, Chalk Creek, China
Wash, Chlrreon Wash,' Circle SWash,
Clark Waah. Comstock Wash. Connelly
Wash. Copper· Creek, Copper Creek 
Pinal: Copper Hill Wash, Cottonwood
Walll1 1 • Pinal, Cottonwood Waah 2 -

•

•



•

•
quested to e .
ry ..d·· .. phy,lca ev
denco Ihe~ p'OpO!e to .~l>
"lIt to All AC by NOvernbe'

,15,2005. Ie.ldence $tJbmlt
, teo 10 AIlSAC wiD be' tile
I ~r"e f ANSAC ~!I. tile

i'ubm n'e ~~~'l.'j:
. for on at the
A~ "g" regular

A~ ~nt:~OlI~I~I""i piu~ 'ev
en boun copl of Oocurnen.':.'lev en", t0i:SUbmlt-

~.t 'W~h~-
, Room. Phoenix. ..AI

8500'" el1.hon~ num-,~:b ' S4'd~~' . Tlj~
. http://www·ez;I[e.m~edsJc

om· The ~; '~dress 5str m spr n . 0 •

1
"ndM:ru~~ w .~ :.*~1ir.s
'~~nr~ tJgnr~~'~u~~

te ev ,nc tQ NSAC or
~O ,e~"e fulS~~orm.f1on.

, In il~<t ~~n~~5A~"'.l"rtlc m~~
- f&J2) 542-9214 to'make itel'
. needs known.
.~7-sePt.mber I, B, 15, 2005

AFFIDAVIT OF PUBLICATION

THE ARIZONA REPUBLIC

STATE OF ARlZONA }
COUNTY OF MARICOPA 55.

Diana Chavez, being first duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

The Arizona Republic

September 1, 8, 15, 2005

Sworn to before me this
15TH day of
September A.D. 2005

•
OFFICIIILSEAL

(iMARILYN GREENWOOD
NOTARY PUBLIC-ARIZONA

MARICOPA COUNll'
• • My comm. Expires May 23. 2007



• Publisher's Affidavit of Publication
000

STATE OF ARIZONA}
COUNTY OF YUMA }

STA1'!!,M-E ":O,.ffN'l"ENT
.s~:~··!'I'

N8vlgamlli'st,· . Juillcatlon
Commission

Julie Moreno or Lee Knapp, having been first duly sworn, deposes

STATEMENT OF INTENT

and made a part of this affidavit, was published in The Sun

publication of said STATEMENT OF INTENT

and says: that The Sun is a newspaper of general circulation

issues; that the date of the first

,2004 and the date of the last publication

,2004 and that the dates when said

THREEFor

was DECEMBER 17

being DECEMBER 31

a printed copy of which, as it appeared in said paper, is hereto attached

STATEMENT OF INTENT

that (s)he is the publisher or business manager of said paper; that the

published daily in the City of Yuma, County of Yuma, State of Arizona;

Pursuant to A.R.S. §37-11 0 I, el,
se!?, the Arizona NaviQ8ble Stream
Adjudication Commission (A~SAC)
is planning to hold·a watercpurse
Inavigability hearing in Yuma County
regarding the Gila River. Notice is
hereby given, pursuant to A.R.S·.
§37·1123 (B), that ANSAe inte.nds
to receive. review, al)d consider. evi
.dence ,e9a'Qin9 'he navi~;,biliiy 0'.
non-navigability of .the Glla·,River.·
Interested. parties are requested to
fae all. documentary arid other phyei.·

:cal eVidenCE) they propo'se to submit
to )l.NSAC by January 24, 2005. AM
levidence submitted to AN SAC will
Ibe the properly of ANSAC and thr;!
,St~te of Arizona. Evidence submit
'led will be available for public
inspeclion at the ANSAC offices
dUring regular office hours.

An unbound original plus seven
bound copies of documentary evi
dence is to'be submitted. ANSAC
offices are located at 1700 'West
'Wa'Shington, Room 304, Phoenix,
IAZ 85007. The telephone number ii!
(602) 54'2-9214, The web sile
address ie httD://WWW 8zstre

·ombeds.com·. The.e-mail address is
.streams@mlndsP1!=.

Individuais with disabilities who ,,'eed
:a reasonable accommodation to'
,communicate evidence to AN SAC;
or who require this information in an'
,alternate f.arm.at may cQntact the·
ANSAe office et (Sd2) 542-9214 to
,make' their needs krJ9wni'> '.
Daily De.cel!..j-b'eY:;:-ri:2~i 31, 2004
it'L29526' .,:. ,:'.'.. ': c.

•

was printed and published in said paper were

DECEMBER 17,24,31,2004

Subscribed and sworn to before me, by the said Julie Moreno or
Lee Knapp

___4-t.........."'-b+--._ day of

My conunisslOn expires H-'---J...:.'5~"'\---''-=+-='--=:.>iOo<~L-_--VIRCE~-! P r: .:TiEl
t~(·~.;.:·: p~bl:r. '.·1'.:- '~,-,

A/l".r··",·· :-.•



•

•
EXHIBIT A2



•

•

•

AFFIDAVITIPROOF OF PUBLICATION

THE COPPER ERA
PO Box 1357 Clifton, AZ 85533

Phone: (928) 428-2560 / Fax: (928) 428-5396
EMail: mwatson@eacourier.com

Susan G. Curtis being duly sworn deposes and says:
That she is the legal clerk of The Copper Era, a newspaper
published in the Town of Clifton, Greenlee County,
Arizona; that the legal described as follows:

a copy of which is hereunto attached, was first published in
said newspaper in its issue
dated ~ I U , 2003 and was
published in each I issue(s) of said newspaper
for --II'--consecutive u£u-d& the last
publication j being in the issue
dated ~~-6 Ie) ,2003.

Signed: ~O!'O G--. CuJillo

Notary Public

My Commission expires: December 29,2006

RF('Ti'TVED

OCT U6 2003

BY:=====.J

NOTICE OF PUBLIC HEARING '
,.,,"),,,,,~ ;;,8Ul~1ffMzO'na':' .,:"

Navigable Se:e~'Adjudica
Commi8sion

Pursuant to A.R.S. § 37-1126 (A),
notice is hereby given that' the,
Navigable" Stream Adjudication
Commission will hold. public hear
ings to receive physical evidence and
testimony relating 10 the navigability ..
or nonnav'igability of, all waterrours-

, es in Greenlee County. The hearings
will be held in Greenlee County on
October 15, 2003. The hearings will
begin at 9:00 AM in an order estab7
lished by the chair at the Train DepOt

,100 North Coronado Boulevard,
Clifton, Arizona 85533. These are
presently the only hearings sched
uled for the watercourses in Gr~ee
County.

The list of watercourses In Green1~
include the Gila River, Blue' River,
and the San Francisco River and ,the
following small and minor water'
courses: AI' Creek, Alder Creek 
Greenlee, Apache Creek - Greenlee,
Ash Creek -Greenlee, Bear Creek 1 •
Greenlee, Bear Creek 2 - Greenlee,
Bear Wallow Creek, Beaver Creek 
Greenlee, Beeler Creek, Benton Creek
_ Greenlee, Bitter Creek • Greenlee,'
Black River, Blue Creek, Buckalou
Creek, Bull Creek - Greenlee, Burro
Wash - Greenlee, Bush Creek,
Campbell Blue Creek, Canyon Creek
2, Castle Creek - Greenlee, Cat Creek,
Cave Creek • Greenlee, Centerflre
Creek - Greenlee, Chase Creel<;
Chitty Canyon Creek, Cienega Creek,
Cienega Creek 1 - Greenlee, Gear
Creek - Greenlee, Coal Creek, Cold
Creek, Coleman ,Cr~ek( .S<>.!!!<lhi
it;'hea:ri~gs 'informally without·
adherence to judicial rules of proce-
dure or evidence. .

Evidence submitted in advance of
the hearing will be ava!lable for pub
lic inspection during regularco~
sion office hours of 8:00 a.m. to 5:00
p.m., Monday thru Friday, except"o:"
holidays. The commisSIOn o~ce "'.
located at 1700 West Washmgton
Street, Room 304, Phoenix, Arizona
85007.

Please call first to review evidence
at (602) 542·9214. .

Individuals with disabilities who
need a reasonable accommodation to
communicate evidence to the com·
mission, or who require this informa
tion in an alternate fonnat may con
tact the commission office at (602)
542-9214 to make their needs known.

Req.: Arizona Navigable Stream
Adjudication Commi5Sion .

Published September 10, 003 Ul the.
Copper Era, Clifton, Arizona 85533.



FF.rF.l\TED

SEP 1 5 2003

The Arizona Republic

Melissa Daams, being first duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

5TATE OF ARIZONA }
COUNTY OF MARlCOPA 55.

AFFIDAVIT OF PUBLICATION

BY: -

THE ARIZONA REPUBLIC

Septmeber 5, 2003

Swom to before me this
5TH day of
September A.D. 2003

~(i);';;>S§i"'5SM;::;A>SR51L~y~FN~IC~G;;:AR"~i~~~~:;
NOTARY PU811CARI ZONA

• MARICOPA COUNTY
, .': 'My' Comm. Expires ,';Iay 23. 2007

... -s~·oiAiiZOoi.-·
HI~~_

Pw-suant to A.R.S. § 37-l126
(All notice Is hereby given
tha the Naviga.!)le Stream
Adjud.C<ltion Commission
wiA hold public hearinas to
receive physical evidencer and.testjlJlony relati~ lo,the

~~~:~~3i1ity of aU wate~:
~~~~~)~g~r~erlilebee 1.~Y:Jtrn
r~~5r&fi ew:~e~j~;:O~Y~
~:~~II~h:~OOb~~~ ~a9~d:~
the Train Depot LOO North
Co.ronado Boulevan;1. Clifton.
Amona 85533. These are

~~~\:?d thf'i"on~ehe~rlr~
COUfseS in Greenlee County.

The list of watercourses In
Greenlee include the Gila

~~er~ra~i~c~i~f:er a~dd t::=
following small and minor
watercourses: AI Creek • AI
der Creek . Greenlee •
Apache Creek • Greenlee ,
Ash Creek· Greenlee. Bear

g~~t i : g~~l: : g::~
~a~~,~~e~kBe~~ietr~r~
Benton Creek • Greenlee
Bitter C;reek - Greenlee :
Black River • Blue Creek
Buckalou Creek. Bull Creek ~
Greenlee • Burro Wash ~
Greenlee Bush Creek

C::i'~:~lk ~~c~~~kcn;tn:
~rcenlee • Cat Creek. eave
Cr.ek . Gr..nlee , C.nterflll!

~~:~ •Ch~Cn~~on c~~~
Clenega Creek . Clenega
Creek 1 - Greenlee Clear

~c~~ c~i:~~~e~~~ g::~t
, Conklin Creek , Corduroy
Creek. • Greenlee , Cotton
wood Creek Greenlee I

Coyote Wash - Greenlee

g~~~r~o~el~eek ~~;,,~
Clenega Creek , Or
Creek.
Dutch
Creek.
F.ll Cr
Creek - Green ee •

g~~ ._ f~~nft:eee.k Cr~~

~a~ah ~~ri~ c~~k .
~':'~hc~e~:R:r~~ch~:
HorIon Creek - Greenlee. In-
't1,~n6~~tk. j:~~l«:r'd~~kk
K P Creek. K.aywood Wash

~~~~~ ~nt'~e~~:rg~cRi~
linden Creek . little Blue

~~eC~~~e ,~~la~~~eAoc.
~~~ittt~~~~C~~~lan C~~~I~
NortR Bull Creek. North COl
ral Creek I North FOI1l; Bear',
04k Creek· Greenlee. Pace

• Panther Creek, Pat
, Pigeon Creek 

WiPestem Creek.

i9a,;f For:d5~f~~
gJtD~d~~US~~

ash.
Sanders wash. 5 h
, Sardine Creek. h

Cre~rkeen,JC!eSilver ree\asl~

~~~leeCre'ekS~u1~oufhree~rk
~~~nle'e ~~~:~ple CC~~k :
~~~t .W~~ma:s ~t::lro[se.
Grei!nlee . Thomas Creek :2 •

tf:t~eeek .~~~rei-eC~;~2 :
~a~e~~:a's~~m~~~f~g
Creek , White Mule Creek ,
Whitefield Wash
Whitew~ter Creek • Willow
Creek 1 . WFJlow Creek I 
Greenlee. WIllow Creek 2 .

~~~~e~r ~g~a~J w~\~~~
course within Greenlee
County.

Interested oarties may submit
e't'idence to the commission

earipg.
c eanng.

Iln~~drnz
~itr~o~';luetTl(~ ~~~~~SiiPn~
formall~ without adherence
to judicial rules of procedure
or evidence.

E't'idence submitted in ad·
't'ance of the hearing will be
available for public Inspec
tion during rf9ular c:ommls
slon office hours of 8:00 a.m.
~~I~:~ e~~t ~~n~~1 ~r~
The commission offtCe ~ Yo·
cated at 17{}{1 West Washing
ton Street. Room 304, Phoe-

6~f t:~:ot~ar:;i~~'ev~:~:
I~JI~~3~~;:2;,tl~· disabl'jtie~
~oh~mno~~i~nr~~~~r~u~1:

. cale evidence to the com
mission. or who require thi~
Information in an alternate
format may contact the
commission uffice q,t (602)
~~:?,~14 to make ttlelr needs

•

•

•



said

•

•

AFFIDAVITIPROOF OF PUBLICATION

EASTERN ARIZONA COURIER
301A East U.S. Hwy 70 Safford, AZ 85546
Phone: (928) 428-2560 / Fax: (928) 428-5396

EMail: mwatson@eacourier.com

Susan G. Curtis being duly sworn deposes and says:
That she is the legal clerk of the EASTERN ARIZONA COURIER,
a newspaper published in the City of Safford, Graham County,
Arizona; that the legal described as follows:

all /ifJ1JYlOt71OALUp.id ~/)70

aq;fALiu~y(- &nvm .I ~ 4 .AAyV

a copy of which is hereunto attached, was first published in
newspaper in its issue dated_~~"",,-·~=6:-...,.'7....:..... _
2003 and was published in each / issue(s) of said
newspaper for I consecutive~ the last
publication berf in the issue
dated ~ l '7 ,2003.

Signed: _~=..::::::..:::::...:~:......:......._Cr...::>o.L.._,---,~=.:'""'-"='--=--=-~_

Subscribed and sworn to before me this

pF'.rT-c""'.nrF:D

OCT (; 6 2003

BY:~~ ,

NOTICE OF PUBLIC HEARING
State of Arizona

Navigable Stream Adjudication
Commission

Pursuant to A.RS. § 37-1126 (Al.
notice is hereby given tha I the
Navigable Stream Adjudication
Commission will hold public hear
ings to receive physical evidence and
testimony relating 10 the navigability
or nonnavigability of all watercours
es in Graham County. The hearings
will be held in Graham County on
October 14. 2003. The hearings will
begin at 1:00 PM in an order estab·
lished by the chair at the Graham.
County Health Department 826 West
Main Street. Sa ffnrd. Arizona 85546.
These are presently the only hearings
scheduled for the watercourses in '
Graham COW1tY.

The list of watercourses in Graham
include the Gila River and the fol
lowing small and minor watercours
es: Apache Wash - Graham. Aravaipa
Creek - Graham, Ash Creek· 1 
Graham, Ash Creek 2 . Graham; AS>
Creek 3 - Grah.:m, Bar-X Wash, Bass
Canyon. Bear Wallow Creek, Big
Creek, Bigler Wash, Billingsley
Creek, Black River, Black Rock Wash
- Graham, Bobcat Creek, Bollen
Wash, Bonita Creek - Graham, Box
Spring Creek, Brushy Creek r
Graham, Burton Wash, ·Carland
Wash. Chesley Wash, Genega Creek 
Graham, Clover Creek - Graham,
Copper Creek, Coyote Wash 
Graham, Crazy HMse Creek, Crazy
Horse Wash, Day Mine Wash, Deer
Creek 1 - Graham, Deer Creek 1 
Graham/Pinal, Dial Wash, Dry Creek
- Graham, Dry Prong Creek, Eagle
Creek, Elwood Canyon Creek, Fine
Wash, Fish Creek, Fivemile Wash .
Graham, Fourmile Creek, Freezeout
Creek, Fresnal Wash - Graham, Frye
Crcck, Garden Creek. Gardner Creek,
Gibson Creek - Graham, Gillespie
Wash, Gold Gulch, Goodwin Wash.
Goudy Canyon Wash, Grant Creek -
Graham, Grapevine Canyon
Graham, Hackberry Creek - Graham,
High Creek, Hog Canyon Wash,
Horton Creek - Graham, Hot Sp·rings
Wash, Hot Well Draw, Jacobson
Creek. Jesus Canyon Wash. Johnny
Creek, Kelly Gulch, Kennedy Falls
Wash, Klondyke Wash, Left Branch
Long, Left Fork Markha, Little R,beky
Creek, Lone Star Wash. Long Creek,
Long Hollow, Low Creek, Malay
Creek, Marijilda Wash, Markham
Creek, Martin Wash, Martinez Wash 
Graham, Middle Prong Creek,
Midnight Creek. Moonshine Creek,
Mud Spring Wash. Ninemile Creek,
Noun Creek. North Fork Ash Creek,
Norlh Oak Creek, Oak Creek 1 .
Graham, Oak Creek 2 - Graham, Oak·
Creek 3 - Graham, Oak Craw, Owl
Wash, Paddvs River. Park Creek·
Graham, Patterson Wash, Paymaster
Wash, Peck Wash, Pistol Creek,
Pitchfork Canyon, Point of Pines
Creek, Post Creek. Rattlesnake Creek,
_ ••.•• .... _.l.. 1 __



•

•

I
NOTIC[ Of PU81.1C NEARING

Slate a1 Arizona

~~=" AdiudJco-
I PUfsuant to A.R.S. § 37-1126

(~), notice is hereby given
~~~df~;tjO~Gvig~b~~lii~~
wIn ,hold public hearings 'to
receIve physical evidence
~~~,~i~,',rony relating to~
nonnaviga~i1ity of ell water-

~:~'- raham
Creek • freezeo.A.
FresnoSl Wash - G
Frye Creek . Garden
cardn~r Creek •
Creek • Graham
Wash. Gold Culch'

t"~~.~~~~n~~a~ •

~~~~r'~",; ~~~~~n.-8i:~~ :
o.,~h ~~~~on ~~jekc~n~~
o:~ b~~~lJJ~ng~~~~re~t
Je,~ canyon fBaslt • JohMY
Creek, Kelly GulCh Kennedy
Falls Wash • Klondy~e Wash
left Branch long. left Fork
Markha , little Rocky Creek
lone Stat Wash long Creek
"long Hollow., L9.WCreek •
Malay Creek. Manjilda Wash

W~sf~':.t~jZ~\traSh~J~
~io~i~~~~:r.o~ooC~~rni
Creek Mud Spring Wa..sh
NI~~~~e ~~;k ~008r;~~elC
NOl1h Oak Creek Oak Creak'
1 - Graham Oa~ C...ek 2 .

~~~~ak~~;r~~'\Yfsr~.
~:~g::, ~iV~~tte~~~ ~~~ ;
Paymaster Wash P@<Ck
Wash. Pistol Creek '. Pitch·

~o~~f:n~g~ ·t~~~ ?rR~lrl~~
S~~k~ 1ri~~~ '8':i~g~~dl;~n:
~19hl fon. Markh • SOlt Creek
. Graham. San Carlos River.
~~n,~~~~n River , ~~ngr~

~~~~'W~ wi1hei~
Graham • ash 2 •
Graham. S 001 ank Wash
Slick Rock Wash , Soldle;
Creek • Craham . Soldier
Hole Creek , South Clenega
Creek. South Forie Ash Creek
I , South Fork Ask Creek 2 •
South Fork Clark. South Oak
Creek. South Taylor Wash.
Squaw Creek l . Graham
Squaw Creek 2 . Graham •
Squaw Creek 3 . Graham •
Stockton Pass Wash stock~
ton WaSh • Swamp ~ings

ga';fi~~ .fll~~he~~~kl .
TcJegranh Wash 2 , Tidwell
Wash :-l"oUgate Wash Tdp.
let Wash 1 , Triplet Wish 2 •

~~~ea ~rf~~e/~~~:~ f~eA~a:
ham • Turke~ Creek 2 • era·

~h' :W8h%e~cio~kwT~~ E
WA, Wash. Watson Wash:

~~t~rWRI~e~~eer~lt~~~~
ham • Willow Creek 1 Wil
low Spring Wash· GrOhlUJ1
Yuma Wash . Graham, and

~~~egth\~~te~~er~eo~lt~r~
Cra"am County. .

Interested' parties may s~bmit
evidence to the commIssion
offi~e prior to the hearlpg.
Durrng th~ public heanng,

~~~!Ei~~"i'~S;:~~nc~lln~f~al~;
testImony. The commIssion
will conduc.t its near.lngs In·
formll!ty WIthout adlerence
to JU~lclal rule!i of procedure

_Of ~vkjence.

AFFIDA VIT OF PUBLICATION

PH"'·(;RT\!ED

SEP 1 5 2003

BY:_ =.=_===J
THE ARIZONA REPUBLIC

STATE OF ARIZONA}
COUNTY OF MARICOPA SS.

Melissa Daams, being first duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

The Arizona Republic

Septmeber 5, 2003

Sworn to before me this
5TH day of
September A.D. 2003

v>!;;:E*~>s;:s;ss~~>~~~t~

i)," MARilYN (,REENWOOD
- NOTARYPUflliC-ARIZONA

MARlcu,rA COJNTY
• :. r~y Comm. Ex:"'r.~ May 23, 2007



•

•

NonCE OF PUBUC' HEARIN.G
9tla ofArlzone ':~~:":o.:::;

Navl!jlble Str..", Adjudication Commla.fqn.
Pursuan. toA.R.S. §37·1126 (Al, noti;e I.t"'rilliy,~
that lha Navigable Stream ~udlcallooC<rnr/llsslori.f,llf
hold public he3tlng!i to receive"physical 8V~n~~.:
testimony relating to lhe navigabitly or non·navfga1JlriW'.:
a ,I watercourses n Gila County. The hearngs willlte:
hald In Glle Counly on November IS, 2()().4 ~i(l~
at 1:00 p'.m. ""an order establlshad bY tha chai.jp')h..:
Gile Counly Supervisors' Conference Room IOCl1~~r

14,00 Easi Ash S".ai, Globe, Arizona, Tha toQowllli'"
8r. presently the only hearngs sctladuled. .'...1:(:'
The Gilo Riller, tha Uppor Salt Rivar, lha irartla R.lV9f•.

and aA of the smatl and minor walercoursBt; ~~~ll~
County, 1~luding but nol rim~ed 10: " .••. ':. .
.Ald.r Creek 1 . Gila, Alde' Creek 2· Gila, A1p1~o cr.~·k"
Amos Wash, Ash Craok 1 . GHa, Aoh Craak 2.-.0 ;
Ash Creek 3 • Gila, Ash Soling Wash, Bamln~ 'fIa. "
Benty Creek· Gila. Bear Croak 1 • Gila. Beer Ci.eek·~.,:.

Gila, eaar Wash, Big Charry Creak, Bla<;l< l.1oJl:i~lil.'
Wash· GUs, Black River, Black~ck Wash, Bl!i?~~s.:
Wash. BkJody Tanks Wash· GUa, Bonita Cr~k - G1r~.

~ke.~l~~:~r~~~~~~~;r:r~~~,~~~~~
Bumblebee Creek. BUlcher Creek. ButUt Ct8G~ ~,QjI8,·

Calf Creek. Callahan Craak, Cammorman Wash, ciil!i·
,palgn Creek. Campbell Creek. Canyon Clerk:..~~
Canyon Creek 1. Cllrrizp Creek, Cass8ddre.,e;",~.
Cave Creek· Gila, Cedar Creek· Gila, C.Het ~(fle)f/
Canlar Craek. Champioo Creek, Coosa Cr.·ell • (5.110,
Cherry Creek 1 • Gila. Cherry C,eek 2 • Gila, cfi[1ia '.
Spring Creak, Christopher Creak, Chuka, \"f.'f\..
Cibecuo Creak, ClanKga Craak • Gila, Chy.Cte.,,"·~!I>';
var Cleek· Gila, Clover Wash, Connor Was,"" ',OOon
Creek· GHa. CoOper Fortl:s Creek, COfTsl er8ek ,1 •.Qr~
raJ Creek 11. Cottonwood Creek 1 • Gita-, CQ~,!!\~
CrKk2·Glla.CononwoodWar;h-GIla,Croudi~qJs;;.;·

Dagger Wash. Deap Creek 1 • Gilo. Dea~~~~k"X'::
Gila, Deer C",ek 2· Gila, ee., Spring 9<eek,

. Cteek, Dennis ereek••DevOf8 Wash, Did< ,
Creek, Dinner Creek, Dtipping Spring, Ory<1'e .~. ' ..
DIy Craak 1 • Gila. Dry Dude Creak, Dry POCkel.~.,"~
Dude Cr",!k, Eed. Wash, Easl Bray Creek, E,~· . ra
Creak, East Fori< C'nroo. East Fork Horton.~ ytfJ , ,
River, Ellison Creek. Ellison Creek· GHa, AnlOn Cre.~!

FossU Creak, FuUar Craek. G Wash. Gentry :Cr~'I!1<.f,
'Georges Basin Creek. Gerald Wash. Glb~:on Gt.,~~:~.i
Gila; Oilson Wash. Gold Creek, Gordon Ca('lyon•.Gr~~
Valley Creek. Greenback Creek. Grltfln' Wash. .aiil'~
Creek. H·z Wash. Hackberry Creek • Glla;H.Ig/8rc"MIi,~~
Herdscrabble Craek. Hardt Creel<. Haufer ~asl\.f:Q5.i;s~
Wash. Hin Creek, Honey Creek, Horrell Cle.k, ·Ht>~.·l
Camp'Cree~, Horse Tank Creek. HOlse 'Tank~.w¥Jl/
Hor.ashoe Bend Wash, Horton Creek - G1la~.Hq·ttS'e::

'Crpek, Hous1OO Creek 1• GIla. Hous100 Cr.ek:t-·Glfla,t
Hu~rCreek, 'Indian Creek. Lambing Creek, ~~n~·,t
Creek, lewis, Creek, liNle Campaign, Lir.leI C~i8'rWi~

. C,"k, Little Trough Creek, Lillie Turl<oy Crook, .4iiOt':.
Mull Creek, Lyons Fork. Man Creek, Marsh ~'•.u..:::
McFadOfa'l Cree~ McMillen Wash, Med<Jlarwe.t(~m·I·'
cltle Cr.Nk. Mescal Creek· Gila. Methodl'" ~"8q.~N: " !
enu Wasn, Middle C&dar Cleek. Milky WasH,' Ulil'C'~'".~.:
t.1b1ersl Creek' - Gis. Moore Creek, MQOr8 W8l~', ~,&d"
Sprng Wa"'.- Gila, Mula C,eek, Murphy weSh;~"'V1l
)O,\4'~N:eV Creek. N""h Creek, Natan,' crsea:r-.~t
,t'lrabb~C,.ek Ne~ro Wash, New Creek. No ,.,.:
Cr~.k, North Fork Coope, North .Fork Parke. N~~'f..,..
caRlOtt Creek. NuOgol vyash· Gila, Oak CreGk'~:' '~.t·
Oek Creek 2 . Gila, Oek Craak 3 . Gla, P B C~ ~:'

r""~V1.J'p?l\'l:ftfft'Yu' ~9.~· P.· er '
koy Creek 2 . Gila, T rI< C u"'ey ree'" G~i TUri,'

: •Oila, Warm Creak, ~e~b.:~~k 3 .. Gila, Welnut Crae~':
WeslFor1cOakCreek W 51 peek, wes/CedarCraak,i

I Creek, Wet Bottom C~e : w:,'!"fJ Gonlr, West Webbe,.~
~ Gna, Wino", Creak • ~il~ ~Ia Rlvar, Wilckal Creek.,{·
~ Crsek, and Zulu Wash ' Ilson Creek. WOfkma'g.~'
, Inl&resledparties m . b' , , ' • . .;

I
oOV'" .... ..... • 8y SU mit eVld&"lC81o the comm~"
m81 may contact Ihe commission once ar \~--. .
921 .. to make their needs known. . " :..~ "
Georoe MsMert. Executive Oir8C1or, Oc1ober 5. 2004,'
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Affidavit of Publication

State ofArizona
County of Gila

Ellen Kretsch, being fIrst duly sworn deposes and says: That
she is the publisher ofthe Arizona Silver Belt, San Carlos Apache
Moccasin, and the Gila CountyAdvantage newspapers, located at
298 North Pine Street, Globe, A!l 85501, or mail: PO. Box 31,
Globe, A!l 85502 (Tel: 928-425-7121, Fax: 928-425·7001, E-mail:
beltnews@yahoo.com, Website: www.silverbelt.com). The publisher
is also the caretaker of the newspaper microfilm archives ofnews
paper publications now in operation or defunct and currently owned
by Liberty Group Publishing Co., Inc. Said microfilm archives are
located at the above stated physical address in the State of Ari
zona, County of Gila, City of Globe, A brief description of said
legal advertisement, advertisement, or article is as follows:

A.printed copy of said legal, advertising, or article is attached
··.hereto and was published in a regular edition of said newspaper
(and not a supplement thereof). The date(s) of publication being
as follows, to wit:

A-r't-wna.. 'S,l\Jw~1t

ca. \'3} ~y

~Ellen Kretsc ,Publisher
State ofArizona
County of Gila

The foregoing instrument was acknowledged before me this
~cU, 13.9.004 (date)

bY_~£:-.....t"..U~o:.4-(\~R""',+Jcfu~u.(h:;w--·-------.

•
NOTARY SEAL:

(i
OFFICIALSEAL.

JENNIFER ALVAREZ
NOTAAYPU8L1C·ARIZONA

GILA COUNlY
M Comm, Expires July 15, 2007 My Commission Expires: July 15, 2007~



• Affidavit of Publication

State ofArizona
County of Gila

Ellen Kretsch, or her authorized representative,
____________, being first duly sworn deposes
and says: That she is the publisher of the Arizona Silver Belt,
San Carlos Apache Moccasin, and the Gila County Advantage
newspapers, located at 298 North Pine Street, Globe, Arizona
85501, or mail: P.O. Box31,Globe,Arizona 85502.

The above stated newspapers are published weekly in Globe, in
the State of~ona, County of Gila and that the following de
scribed _V_llpeg"'''al advertising; __ display or classified advp.rtis
ing; or an article __ was duly published:

A printed copy of said legal or advertising is attached hereto
and was published in a regular weekly edition of said newspaper
(and not a supplement thereof) for L weeks in the V'"'l\rizona
Silver Belt newspaper, and/or the __ San Carlos Apache Mocca
sin newspaper, and/or the __ Gila CountyAdvantage. The dates
of publication being as follows, to wit:

lOCi;. Z"l,1J.004

State ofArizona
County of Gila

The foregoing instrument was acknowledged before me this

•
________Oc==.=:"tca.c..---"'~=+-) -><::'JO"""O"'-l!..L-__(date)

by E~l~1R4.l:o_Id~rQ.~tl..o.D.&c.h~J _

(i)
OFFICIAL SEAL

JENNIFER ALVAREZ
NOTARYPU8L1C-ARIZONA

GILA COUNTY
M Comm. Expires July 15,2007

My Commission Expires: July 15, 2007



•
PAYSON ROUNDUP

P.O. Box 2520 - Payson, AZ 85547
708 N. Beeline Highway

(928) 474-5251 - Fax (928) 474-1893

10/08/2004

On this 11TH DAY OF OCTOBER, 2004.

AFFIDAVIT OF PUBLICATION

JULIEWANTV.~_~ _ i·
(I NOU3ry public· /> '.' J

. GILACOU' •.~
M eornl'O· " .......,...;...t

STATE OF ARIZONA
COUNTY OF GILA

I, Marge Hanscom, acknowledge that the
attached hereto was published in a newspaper
of general circulation at Payson, Arizona,
County of Gila on the following dates:

~/L--Signed

•



The Arizona Republic

TOM BIANCO, being first duly sworn, upon oath deposes
and says: That he is the advertising manager of the Arizona
Business Gazette, a newspaper of general circulation in the
county of Maricopa, State of Arizona, published at Phbenix,
Arizona, by Phoenix Newspapers Inc., which also publishes
The Arizona Republic, a newspaper of general circulation in
the State of Arizona, and that the copy hereto attached is a
true copy of the advertisement published in the said paper,
named below, on the dates as indicated below:

STATE OF ARIZONA }
COUNTY OF MARICOPA SS.

THE ARIZONA REPUBLIC

AFFIDAVIT OF PUBLICATION

10/08/04

Swom to before me this
8TH day of
October AD. 2004

&
OFFICIAL SEAL

GLORIA SALDIVAR
, NOTIIRYPUBLIC-ARI20NA

• • Plr,:r,i. COUNTY
'.]-;1" M'; C~r '-1 r "~-:es Dec. 2, 2007
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AFFIDAVIT OF PUBLICATION

THE ARIZONA REPUBLIC

STATE OF ARIZONA }
COUNTY OF MARICOPA SS.

Tabitha Antoniadis, being first duly sworn, upon oath
deposes and says: That she is a legal advertising
representative of the Arizona Busmess Gazette, a newspaper
of general circulation in the county of Maricopa, State of
Arizona, published at Phoenix, Arizona, by Phoenix
Newspapers Inc., which also publishes The Arizona
Republic, and that the copy hereto attached is a true copy of
the advertisement published in the said paper on the dates as
indicated.

The Arizona Republic

October 26, 2004

Sworn to before me this
26TH day of
October A.D. 2004

OFFICIAL SEAL

(i)MARllYN GREENWOOD
NOTARY PUBLIC-ARIZONA

. MARICOPA COUNTY
• My Comm, Expires May23, 2007



• Mfidavit of Publication

Fourth publication _

Fifth publication _

A.D., 2004

DEBBIE l. MUMME
Notary Public - Arizona

Pinal County
My Commission Expires

OctOber 23, 2005

day of F_E_B.:,.R.:..:U:..::A..:::R:..:.Y-=--__

Second publication _

Third publication _

Sixth puLlication _

DONOVAN M. KRAMER SR
::::::::::-:;-:::::~__-;-_---::=-__r:...-..:::..::..:...:._ first being duly
sworn deposes and says: That he is a native born citizen of
the I!mted States of America, over 21 years of age, that he is
pub~sher of tbe Casa Grande Dispatch, a daily newspaper
published at Casa Grande, Pinal County, Arizona, Monday
through Saturday of each week; that a notice, a full, true and

co~plet~ pnnted copy ~f. which is hereunto attached, was
pnnted In the regular edluon of said newspaper, and not in a

suPP,lem~nt thereto, for ONE XQ6llt:XIHNe i~s.ue~ the fir81
publicauun thereuf having Leen on thP. '1::...::'1'c:t1e:..- _

CASA GRANDE DISPATCH

By 1/.............-. --__ {c::--/U~
DO~ M. KRAMER SR~Publisher

Sworn to before me this q~-tt--\--------

""y"r=~~~

Fork, Mammoth Wash, Margaret Wash,
Mesa Wash - Pinal, Milk Ranch Creek,
Milky Wash, Mineral Creek . Pinal,
Mulberry Wash - Pinal, North Branch San,
North Fork Clark, Oak Creek - Pinal,
Paisano Canyon Spring, Palmer Wash,
Parsons ,Canyon Spring, Peppersauce
Wash, 'Peters Wash, Piper Springs Wash,
Polecat Wash, Pollers Wash, Putman
Wash - Pinal, Queen Creek, RainboWS
End Wash, Rancho Rio Creek, Ray Spring
Wash, 'Redrock Canyon, Reevis Creek,
Reymert Wash, Ripsey Wash, Roach
Wash, Rock Creek 1 - Pinal, Rock Creek 2
_ P'lnal, Rom'sro Wash, Santa Cruz Wash,
Santa Rosa Wash, Scanlon Wash, Silver
King Wash, Silver Reef Wash, Smelter
Wash, Smith Wash . Pinal, South Fork
Oark, Spencer Spring Cr.eek, Sleamboad
Wash - Pinal, Swingle Wash, Sycamore
Canyon, Tar Wash; Tat Momoli Wash,
Threeway Wash, Tillmans Wash, Tipperary
Wash, Tom Mix Wash, Tortilla Creek,
Tucson 'Wash, Twentynine Wash,
Twentyseven WaSh, Vilkol' Wash.. Virgus
Canyon St, Weekes Wash, Well Canyon
Stream, West Fork Pinto, Whitewash
Canyon, Whitlow c'CbnyClri,1 Zapa13; ,wash,
and anY other named or unnamed small
and minor watercourses in Pinal County,

Interested partles,may subm~ evidence
to the commlseion ottlca prior to the hear
Ing. During the public hearing, the com
mission will receive edd~ional evidence
Including testimony. The commission will
conduct "s hearings informally w"houl
adherence to judiCial rules of procedure or
evidence. '

Evidence submitted In advance 01 the
heartng, will be availsble for public inspec·
tlon, during' regular' commission oftice
hours of 8:00 a,m: to 5:00 p.m., Monday
thrli Friday,' except on hOlidaYs, Triil com
mission office Is located at 1700 West
Washing10n Stre'et, Room 30,4, Phoenix,
Arizona 85007. Please call first to review
evidence at (602) 542-9214:

Individuals with disabilities who need a
reasonable accommodation to communi
cate evidence to t;h~ Commission, or who
require this inft;>rmation in an alternate for
mat m.ay contact the commission office at
(602) 542,9214 to make their needs
known. '
G""rge Mehnert, Executive Director,
March 2, 2003.
No. 01 publications: 1; date of publication:
Feb. 4, 2004,

STATE OF ARlZONA

COUNTY OF PINAL

NOTICE OF PUBLIC HEARING
Stafe of Arizona

Navigable Siream
Adjudi,cation Commission

Pursuant to A.R.s; § 37-)126 (A),
notl~e is herebY given that the Navigable
Stream Adjudication Commission will hold
public hearlng~ \0 receive physicaL evi
dence and testimony relaling'lO the navi
gability or non-navigability of all, water
courses I,n Pinal County. The hearings.will
be held, in Pinal County on March 9, 2004
at 10:00 am:'ln ,an, order established by
the chair in the Pinal County, Supervisors'
Conference Room, 31 N. Pinal Slreet,'
Bull.nlng "A", Florance, Aiizona 85232
These are 'presently" the only hearings
scheduled ,fo'r lI1e watercourses in Pinal
CO,unly.. '

The list' of watercourees in Pinal County
Include the, Gila F1iver, San, Pedro River,
and sarta, Cruz \,\iyer/,ahd' the following
small and minor watercourses:

Alder Waeh - Pinal, An'talope Wash 
Pinal. Arayalpa Creek - Pinal, 'Arnett
Cr..ak,Ash Creek - Pinal, Bachman Wash.
Batamcite Wash 2, :Bear Springs Canyon,
Bear Thlcl<8t CrWI<; 'Blg:Be'hhaWash, Big
o Wash, Big Wash - Pima/Pinal. BitterWelr
Wash, Bloodsud<er Wash, Bogart Wash,
Boccer canyon St, BoWl Creek, Box 0
Wa~h" Bulldog Wash, Buzan Canyon
Strea,lJ'l, Camp Grant Wa,sh, Campaign
Creek, Canada ,del Oro, Capgage Wash,
Carpas Wash, Catalina Wash, Cave
Canyon Stream, Chalk Creek, China
Wash, Chlrreon Wash, Circle SWash,
Clark WaSh, Cotnstock Wash,' Connelly'
Wash" Copper Creek, Copper Creek •
Pinal, Copper Hill' Wash, Cottonwood
Wash 1 .- 'Pinal, Cottonwood Wash '2 ..
Pinal, Cronley Wash" Cruz Wash, Deer
Creek Pinal, Deer Creek 1
GrahamlPinaJ, D,odge Tank Wasil, Dodge
Wash, Dodson Wash - Pinal, Donnelly
Wasil, Drew, Wash, Dripping Spring, Dry
Camp 'Canyon, Eagle Wash, Esklminzln
Wash, Fa'raway Wash, First'Water Creek,
Flag Wash, Garden Creek.. Greene Wash,
Guild Wash, Gusl James Wash, Had<b'erry
Creek -, Pinal; Hackberry Wash - Pinal,
Hagen Canyon 'Slream, Haunted Canyon
Creek, 'Hells Han Acre, Holy Joe Canyon.
Horsa CIIIT1P Canyon', Horse' Foot Wash,
Indian Bend Wash ,- Pinal, Indian Well
Wash, Irene Wash, James Wash, Jim
Thomaa Wash, Kaka Wash, Kohatk Wash,
la Barga Creek, Lemmon Creek, Littla
Ash Creek· Pinal, Little Gust Jame, Lyons

•

•



The Arizona Republic

February 6, 2004

Gloria Saldivar, being first duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

THE ARIZONA REPUBLIC

r;"~~'~~'{~~:'~:T'; /" ~': f)1
I FE 8 1 1 2004
!

lr?x:.:::_-::._=-_:::.._~?"--:-:=:-.

STATE OF ARIZONA }
COUNTY OF MARICOPA 55.

AFFIDA VIT OF PUBLICATION

Sworn to before me this
6TH day of
February A.D. 2004

i)
OFFIGIId :,EAL

MARIL YN GREENWOOD
NO rARY PUBLIC-ARIZONA

• MARICOPA COUNTY
Mv bgmm. Expires May 23, 2007

, Navtvabl. StrNm
AdjYdK.ation commission .

'~A).u~~\~~ tsR.h~re\:7gt~~~
that the Navigable Stream
Adjudication CommIssion
win hold public hearings to
recelvt physical evidence
and testimony relatirlg to the

~~~~~~~jlity of all wate~~.
courses In Pinal County. The'
hearings will be held In Pinal
County on March 9. 2004 at
10:00 a.m. in an order estab·

, lIshed by the chair in the

. ~~;fler=)rqom~fle~I~?~:~.
~~rcee~\r~~i~~1~2~t..·1'~O;~ .
are presently the only hear·
ings scheduled for the wattr
courses in Pinal County.

The list of watercourses in

~i~:~.Cs~~tr>e~~~elv~hr~ ~~
Santa Cruz River. and the fol·
lowing small and minor wa
tercourses: .

Alder Wash· Pintll, Antelope
Wash· Pinal, Aravalpa Creek

cr~~~al. . Ar~f~h cr~~'h~~
Wash. Batamote Wash 2.
Bear Springs CanyonL,. Bear
'Thicket Creek, BI~ ~ertha.

~a~r~g~aS~ltt~~ W~e~1
wash Wash,

~~~ OCW~h~:
Build Canyon I
Stream/ camp ant Wash
Campaign cree~ Canada del

W~h~a8gt~~tna ·~~h~~~
Canyon Stream. Chalk Creek.
China Wash, Chirreon. Wash.
Circle S Wash. Clark Wash,
Comstock Wash. Connelly
Wash. comer creek" Cop~er

w:;~. Cott~~o~J~~n 111~
Pinal, Cottonwood Wash 2 ..

rJ~~ 1f~:ietre~f~~ p9~~~
Deer Creek 1 . GraJiam/Pinal,
~Oad5t~ o~~~n W:Shti .~~f.
Donnelly wash. Drew Wash.
g~ig:~~~ sp"~gl~ Dry ~~~
tskiminzin was~lP Faraway

rt:~h·w~rhs.t G~~e~· g~~:
Greene Wash. Gu'ld Wash.
Gust James Wash, Hackberry
Creek . P noll. Hackberry

, Hagen Canyon

~~WdAC~:u'.rgl~
orse Camp Can

~on. Horse foot Wash, Indian

wee1f ""~ . I~::n~l. ~tan~
James Wash. Jim ·Thomas
Wash, Kolka Wash, KDhatk
Wash. Lll B4rge Creek,
lemmon Creek. little Ash
Creek - Pinal, little Gust
lame. l ons Fork Mammoth
Wash. esa
Wash . h
Creek, I
Creek·
. Pinal,

~~~r. fO~~~~oOak~~e~~
Spring. Palmer W/lSh.,.l' ~ar'
sons Canyon :::.prlng.
Pep~e,s~ce W~s", Peters
~ot~cat r>yy:;h.SP~'ttg;s ~~~:
g~~k~nR~~~;:i~d W::h~
~~~i~hO W:Si~ R~d~k ~~
~n. ~e,,;s Creek. Re~mert
W:~~; :~~r~r~r~' -p~~~r.
Rock Creek 2 . Pinal. Romero
~aShR~nra&~~.w~~~~

~~R~~rer:~~.W~I~~;
~ot1~· ~~~h ct~,h S~~~I;.
~~~g. pr~:rk~w,~t~r'~~~ I
Sycamore ~anyon, ¥ar Wash,
Tat MOfT)Gl! Wash, Threeway
~d5h. Tillm4ns Wa.sJ:i,

W~~~a.rJrti~a~~~e~O~ue~~~
~::~iys:v~~rw~h. ~~~,.
Wash. Virgus Canyon 51.
Weekes Wa.sh, Well Canyon
Stream. West Fork Pinto.
Whitewash Canyo~ Whitlow

~~V~1he~ap~~edas~ t~~
named small and minor wa·
terCOlKSCS in Pinal County.

Interested parties may SVfl{Tltt
evidence to the commisSion
oHice prior to the hearlno·
During the public hearing,

1~~ifi~~:I~~il~~n~liln~i~~i~~
~itfl~nluctri~; ~~~rn~s:'fn~
formally without adherence
to JudiCial rules of procedure
or evidence.

Evidence submitled in ad·
vance of the he4fino will be
available for public insp~c·
ti.on during regulor commls,
sIan office hours of 8:00 a.m.

~~~~oe°ltge~t' !;:,o~lfJath~u t~~
commission office Is located
at l700 West washington

~~~i~~a R80~'O\.3O~le~~~e~1
first to review .evidence at
(602) 542·9214.

Individuals with disabilities
who need a reasonable ac
co~mo.d~tjon .~o.... ~~,!,~~~!-.
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•



AFFIDAVlT OF PUBLICATION

~~~Notary PublIc

The Arizona Republic

Diana Chavez, being fIrst duly sworn, upon oath deposes
and says: That she is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

STATE OF ARIZONA }
COUNTY OF MARICOPA 55.

THE ARIZONA REPUBLIC

October 6, 2005

Sworn to before me this
6TH day of
October A.D. 2005

OFFICIAL SEAL

(j)MARILYN GREENWOOD
. NOTARY PUBLIC-ARIZONA

MARICOPA COUNTY
My Comm. E~pires May 23. 2007

•

•

•



• Publisher's Affidavit of Publication
000

STATE OF ARIZONA}
COUNTY OF YUMA }

NOTICE OF PUBLIC HEARING

publication of said NOTICE OF PUBLIC HEARING

and made a part of this affidavit. was published in The Sun

and says: that The Sun is a newspaper of general circulation

issues; that the date of the first

and that the dates when said.2004

ONE

_D=Ec:::CE=MB=E:::Rc:...::.20"----',.=.2004::...::...:_ and the date of the last publication

Julie Moreno or Lee Knapp. having been first duly sworn, deposes

was

For

a printed copy of which. as it appeared in said paper, is hereto attached

being DECEMBER 20

published daily in the City of Yuma. County of Yuma, State of Arizona;

NOTICE OF PUBLIC HEARING

that (s)he is the publisher or business manager of said paper; that the

NOTICE-OF.' PUBI:.IC HEARING
Sfst<\_of Arl~on..

I- Navigable Stream-Adjudication
Commission

Pursuant to A.R.S.-§ 37-1126 (A),
notice is hereby ~iven that tho Navi
gable Stream Adjudication Commis
sion will hold a public hearing to
receive 'physic'al evidence and testi
mony. relating to the navi~ability or
non·navigability of the Gila River.
The hearing will be held in Yuma
County on January 24, 2005 begin
ning at Noon/1,2:00 p.m., in the Yuma
County Supervisors' Auditorium at
196 South Main, Firat Floor, Yuma,
Arizona 65364. _The only hearing
scheduled at this meeting is a water·

Icourse 'na:lligability hearing on the

I
Gila River. .

'Interested parties may submit 9vi
ldence to the Commission office prio{
-to the hearing and/or during the
hearina,. The Commission will con
duct its h~arings informally without
adherence to judicial rules of proce-
dure or evidence. .

Evidence submitted In advance of the
hearing will be available for publIC

,~~~~e~:~f;ed~~i~~r~r~I~~OC~.~~i,s~
15:00 p.m., Monday thru Friday,

1=~oCne~:fi~~ ~ol~~:f:d a~h1e7g~m-ff~:;
Washington Street, Room 304,
Phoenix, Arizona 65007. Please call
first to arrange to review eyidence at
(602) 542-9214. __

..::~.

Individusl. -w;th:-(jisabilities ..'!:ho need
,8 reasonablo -accommodation to
-Icomm~n'icate;evidence tjj:th& com
mission, or whi::> rQqujr~ 'hia 'informa
Ition in an alternate forma~ may .con
.tact the 'commission office at (602)
542-9214 to make tneir'naeds
known. .'
19~orge Mehner;" Executi~~ Director,
Uecember 15, 2004_- _ "-,
Daily December -~o. 2004--ilL29670

•

was printed and published in said paper were

DECEMBER 20, 2004

Subscribed and sworn to before me. by the said Julie Moreno or
Lee Knapp

•



•

•

NOna: Of PUBUC H~NII'
, _ Su,te 01 Ariunli'" '....~~~.
Pursu~t. to A.R.s. § 37-P26
(~I ",21100 Is' 'h~reby ,giVon
1 ree Navigable Sti'eam

, ~,~ugo~tl~n " C mmlsslOl1
. fee Ive':

AFFIDAVIT OF PUBLICATlON

THE ARIZONA REPUBLIC

STATE OF ARIZONA }
COUNTY OF MARICOPA 55.

TOM BIANCO, being first duly sworn, upon oath deposes
and says: That he is the advertising manager of the Arizona
Business Gazette, a newspaper of general circulation in the
county of Maricopa, State of Arizona, published at Phoenix,
Arizona, by Phoenix Newspapers Inc., which also publishes
The Arizona Republic, a newspaper of general circulation in
the State of Arizona, and that the copy hereto attached is a
true copy of the advertisement published in the said paper,
named below, on the dates as indicated below:

The Arizona Republic

December 20, 2004

Sworn to before me this
20TH day of
December A.D. 2004

• i)
'. OFFICIAL SEAL

MARILYN GREENWOOD
, . NOTARYPUBLlC·ARIZONA

• MARICOPA COUNTY
'.' My Comm. Expires May 23, 2007

Notary Public



•
JANET NAPOLITANO

Governor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington. Room 404. Phoenix. Ari~nna R5007

Phone (602) 542-92 14 FAX (602) 542-9220

E-mail: streams@mindspring.com Web Page: http://www.azstreambeds.com

AGENDA AND NOTICE OF PUBLIC MEETING
TO BE HELD May 24, 2006 AT 10:00 A.M.

PHOENIX, ARIZONA

GEORGE MEHNERT
Executive Director

•

•

Pursuant to A.R.S. §38-431.02, notice is hereby given to the members of the Navigable

Stream Adjudication Commission and to the general public that the Navigable Stream

Adjudication Commission will hold a meeting open to the public on May 24, 2006 at 10:00 A.M.

at La Quinta Inn Phoenix North, 2510 West Greenway Rd. Phoenix, AZ 85023, in the Vista Room.

1-17 and West Greenway Road, northeast comer.

Pursuant to A.R.5. § 38-431.03(A)(3), the Navigable Stream Adjudication Commission

may vote to go into Executive Session for purposes of obtaining legal advice from the

Commission's attomey on any matter listed on the agenda, or pursuant to A.R.5. ' 38-431.03(A) or

for discussion of records exempt by law from public inspection on any matter listed on the

agenda.

Title 2 of the American with Disabilities Act (ADA) prohibits the Commission from

discriminating on the basis of disability in its public meetings. Individuals with disabilities who

need a reasonable accommodation to attend or communicate at the Commission's meeting, or

who require this information in alternate format, may contact George Mehnert at (602) 542-9214

to make their needs known. Requests should be made as soon as possible so the Commission

will have sufficient time to respond. For those individuals who have a hearing impairment, this

Commission can be reached through the Arizona Relay Service at 1-800-367-8939 (TTY) or 1-800

842-4681 (Voice). The agenda for the meeting is as follows:

1. CALL TO ORDER.

2. Roll Call.

3. Approval of Minutes (discussion and action). Minutes of April 11, 2006.

4. Determination of the navigability of the small and minor watercourses in Gila County,

04-010-NAV (discussion and action).

5. Determination of the navigability of the Gila River 03-007-NAV (discussion and action).

6. Determination of the navigability of the Upper Salt River 04-008-NAV (discussion and

action).

7. Determination of the navigability of the Verde River 04-009-NAV (discussion and action).

8. Motion by the Attorney General in its Response Memorandum relating to the Verde

River to strike from the record First American Title Insurance Company of Arizona's

Joinder Memorandum to Salt River Project's Opening Memorandum and to Phelps

Dodge's Opening Memorandum, on the basis of untimely filing (discussion and action).

9. Renewal of Attorney Contract to be effective July 1,2006 through June 30,2008,

(discussion and action).

10. Budget/Funding condition and forecast .



• 11. Budget Supplemental Request for FY2006 regarding notice of intent to seek judicial

review.

•

•

12. Call for Public Comment (comment sheets).

(Pursuant to AI/omey General Opinion No. 199-006 [R99-002J. Public Comment:

Consideration and discussion of comments and complaints from the public. 11lOse wishing to

address the Commission need not request permission in advance. Action taken as a result of

public comment will be limited to directing staff to study the matter or rescheduling the matter for

further consideration and decision at a later date.)

13. Future agenda items and establishment of future meetings.

14. ADJOURNMENT.

The chair reserves the right to alter the order of the agenda.

Dated this 17th day of May, 2006, George Mehnert, Director, Navigable Stream Adjudication

Commission



•

•

•
EXHIBIT B



Post Hearing Memorandums
•

Hearing No. 03-007NAV

•

•

Arizona Navigable Stream Adjudication Commissionc: Gila River
Gila, Pinal, M.a.ricopa, Greenlee, Graham, and Yuma Counties

Entry Entry
Number Date Opening Memorandums By

1 02/06/06 State Land Departments Opening Memorandum. George
Mehnert

2 02/06106 Gila River Indian Community's Opening Memorandum. George
Mehnert

3 02/06/06 Salt River Projecl's Opening Memorallllulll. George
Mehnert

4 02/06/06 Phelps Dodge Corporation's Opening Memorandum. George
Mchnert

5 02/06/06 Buckeye Irrigation Company and Buckeye Water Conservation and Drain- George
age District's Opening Memorandum. Mehnert

6 02/06/06 Maricopa County's Opening Memorandum George
Mehnert

7 02/08/06 Arizona Center for Law in the Public Interest's Opening Memorandum. George
Mehnert

R 02/08106 San Carlos Apache Tribe's Opening Memorandum George
Mehnert

Response Memorandums

I 02/27/06 Salt River Project's Response Mcmorandum. George
Mehnert

2 02/27/06 Gila Rifer Indian Community's ResponsL: Memorandum. GL:orgc
Mchnert

3 02/27106 Phelps Dodge Corporation's Rcsponse Memorandum. George
Mellllert

4 02/27106 Buckeye Irrigation Company and Buckeye Water Conservation and Drain- George
age District's Response Memorandum. Mehnert



•
Post Hearing Memorandums-Continued irom

Page 1

Hearing No. 03-007NAV

•

Arizona Navigable Stream Adjudication Commission
--_ .. -_ ..---

Gila River
Gila, Pinal, Maricopa, Greenlee, Graham, and Yuma Counties

.. ..

Entry Entry
Number Date Entry By

5 02/27/06 Maricopa County's and the Flood Control District of Maricopa County'S George
Response Memorandum Mehnert

6 02/Z1l/06 Arizona Center for Law in the Public Interest's Response Memorandum. George
Mehnert

7 02/28/06 State Land Department's Respunse ML:lllurandum. George
Mehnert

1l 03/01/06 San Carlos Apache Tribes Response Memorandum. George
Mehnert



•

•
EXHIBIT C



• STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007
Phone (602) 542-9214 FAX (602) 542-9220

E-mail: strcamS@mindspring.com Web Page: http://www.azslrcambcds.com

AGENDA AND NOTICE OF HEARING
TO BE HELD OCTOBER 15,2003 AT 9:00 A.M.

GEORGE MEI·INERT
Executive Director

•

Pursuant to A.R,S, § 38-431,02, notice is hereby given to the members of the
Navigable Stream Adjudication Commission and to the general public that thc Navigable

Stream Adjudication Commission will hold a meeting and hearing open to the public on
October 15, 2003, commencing at 9:00 a.m., at the Train Depot, 100 North Coronado
Boulevard, Clifton, Arizona.

Pursuant to A.R.S .. § 38-431.03(/\)(3), the Navigable Stream Adjudication
Commission may vote to go into Executive Session for purposes of obtaining legal
advice from the Commission's attorney on any matter listed on the agenda, or pursuant to
A.R.S. § 38-431.03(A) or for discussion of records exempt by law from public inspection
on any matter listed on the agenda.

Title 2 of the American with Disabilities Act (ADA) prohibits the Commission

from discriminating on the basis of disability in its public meetings, Individuals with
disabilities who need a reasonable accommodation to attend or communicate at the
Commission's meeting, or who require this information in alternate format, may contact
George Mehnert at (602) 542-9214 to make their needs known. Requests should be made
as soon as possible so the Commission will have sufficient time to respond, For those
individuals who have a hearing impairment, this Commission can be reached through the
Arizona Relay Service at 1-800-367-8939 (TTY) or 1-800-842-4681 (Voice). The
agenda for the meeting is as follows:

1. CALL TO ORDER.

2. ROLL CALL.

3. APPROVAL OF MINUTES.

A. Minutes of September 23, 2003.

4. HEARING REGARDING THE NAVIGABILITY OR NON

NAVIGABILITY OF THE GILA RIVER IN GREENLEE COUNTY.

5. HEARING REGARDING THE NAVIGABILITY OR NON-

NAVIGABILITY OF THE BLUE RIVER IN GREENLEE COUNTY.

6. HEARING REGARDING THE NAVIGABILITY OR NON-

NAVIGABILITY OF THE SAN FRANCISCO RIVER IN GREENLEE

COUNTY.

7. HEARING REAGARDING THE NAVIGABILITY OR NON-

NAVIGABILITY OF THE SMALL AND MINOR WATERCOURSES IN

GREENLEE COUNTY:



•

AI Creek, Alder Creek - Greenlee, Apache Creek - Greenlee, Ash Creek - Greenlee,
Bear Creek 1 - Greenlee, Bear Creek 2 - Greenlee, Bear Wallow Creek, Beaver Creek
- Greenlee, Beeler Creek, Benton Creek - Greenlee, Bitter Creek - Greenlee, Black
River, Blue Creek, Buckalou Creek, Bull Creek - Greenlee, Burro Wash - Greenlee,
Bush Creek, Campbell Blue Creek, Canyon Creek 2 , Castle Creek - Greenlee, Cat
Creek, Cave Creek - Greenlee, Centerfire Creek - Greenlee, Chase Creek, Chitty
Canyon Creek, Cienega Creek, Cienega Creek 1 - Greenlee, Clear Creek - Greenlee,
Coal Creek, Cold Creek, Coleman Creek, Conklin Creek, Corduroy Creek - Greenlee.
Cottonwood Creek - Greenlee, Coyote Wash - Greenlee, Crabtree Creek, Deerhead
Creek, Dix Creek, Double Cienega Creek, Dromedary Creek, Dry Prong Creek.
Dutch Blue Creek. Eagle Creek, East Eagle Creek, Fall Creek - Greenlee, Fish Creek
- Greenlee, Fishhook Creek. Foote Creek. Grant Creek - Greenlee, Greaser Wash.
Hannagan Creek, Hannah Springs Creek, Harden Cienega Creek, Harris Wash,
Heifer Branch Be , Horton Creek - Greenlee, Indian Creek - Greenlee, Jackson Creek,
Juan Miller Creek, K P Creek, Kaywood Wash, Largo Creek, Left Prong Dix Creek,
Limestone Gulch. Linden Creek, Little Blue Cree, Little Sand Wash, Lop Ear Creek,
Malay Creek, McKittrick Creek, Middle Prong Creek, Nolan Creek, North Bull Creek,
North Corral Creek. North Fork Bear, Oak Creek - Greenlee, Pace Creek, Panther
Creek, Pat Creek, Pigeon Creek - Greenlee, Pipestem Creek. Rainville Wash,
Raspberry Creek, Right Fork Foote. Right Prong Dix . Rousensock Creek, Salt House
Creek, Sand Wash - Greenlee, Sanders Wash. Sandia Wash. Sardine Creek, Sheep
Wash - Greenlee, Silver Basin Creek, Silver Creek - Greenlee, Skully Creek. Snake
Creek, South Fork Bear, Squaw Creek - Greenlee, Steeple Creek, Stove Wash,
Strayhorse Creek, Thomas Creek 1 - Greenlee, Thomas Creek 2 - Greenlee, Tollgate
Wash, Tule Creek, Turkey Creek 2 , Tut! Creek. Wampoo Wash, Waters Wash, West
Prong Creek, White Mule Creek, Whitefield Wash. Whitewater Creek, Willow Creek 1
, Willow Creek 1 - Greenlee, Willow Creek 2 - Greenlee, and any other named or
unnamed watercourse within Greenlee County.

8. CALL FOR PUBLIC COMMENT (comment sheets).
(l'wslI(lm 10 :UIOmt'y Gt'''~''(ll Opi"iun .Vo. 199·006 [R99-002). Public CommeJlI: CCJl/sidlfrmlOll und dUCII.U;UII of

conl1llt'IIfS emu CUlIIjJlUlIIlS from tllf public. ThoJe wishi"g 10 etJdn!ss tllf: Commission m:.:cl nut n:C{lIf!SI pamiJ-fiul/ ill

adrullce. AClion IUken as a result vfpublic cUIII/llef/{!I'if/ be li/llilf!c1lo dil'f!(:li"K sla.ffw study Ihl! mU/{f!f or rl!schedltlmg

fhl! lIIulferjiJf[lifther cunsiderutiun (rill) dl!(hiiull U1 CI IUll:r dette.)

9. FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE

HEARINGS AND OTHER MEETINGS.

10. ADJOURNMENT.

The chair rl:scrVl:S thl: right to altl:r thl: order of the agenda.

Dated this 11 th day of September, 2003

George Mehnert, Director

Navigable Stream Adjudication Commission



• STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICAnON COMMISSION

1700 WeSi Waxhinglllll. RODIIl 304, I'hoenix. Arizona 85007
Phone (602) 542-9214 FAX (602) 542·9220

E-mail: slreams@rnindspring.com Web Page: hltp://www.uzslreumbcds.com

Meeting Minutes
Clifton, Greenlee County

October 15, 2003

COMMISSION MEMBERS PRESENT
Jay Brashear, Earl Eisenhower, James Henness, Cecil Miller.

COMMISSION MEMBERS ABSENT
Dolly Echeverria.

STAFF PRESENT
George Mehnert, Dir; Curtis Jennings, Legal Counsel.

I, CALL TO ORDER.
Chair Eisenhower called the meeting to order at approximately 9: 10 a.m.

2. ROLL CALL.

See above.

3. APPROVAL OF MINUTES
A. Minutes of September 23,2003.

Motion: To approve minutes of September 23, 2003.

Motion by: Cecil Miller. Second by: Jim Henness Vote: All aye.

GEORGE MEl INERT
Executive Director

•

4. HEARING REGARDING THE NAVIGABILITY OR NON
NAVIGABILITY OF THE GILA RIVER IN GREENLEE COUNTY. The

following people appeared and gave testimony, other information, or asked
questions on October J5,2003: Cheryl Doyle, Philip Rommerub, Dixie Zumwalt,
Steve Wene.

5. HEARING REGARDING THE NAVIGAlllLITY OR NON

NAVIGABILITY OF THE BLUE RIVER IN GREENLEE COUNTY. The

following people appeared and gave testimony, other information, or asked

questions on October 15,2003: Cheryl Doyle, John Wallace, Philip Rommerub.



• 6. HEARING REGARDING THE NAVIGABILITY OR NON

NAVIGABILITY OF THE SAN FRANCISCO RIVER IN GREENLEE

COUNTY. The following people appeared and gave testimony, other

information, or asked questions on October 15, 2003: Cheryl Doyle, John
Wallace, Philip Rommcrub, Bill Staudcnmaicr regarding evidence submitted

previously by Cheryl Hodges-insure that this information is still part of the

record.

The Chair requested orCheryl Doyle of the State Land Department that she check
with the State Parks Board and find out how the Parks Board determines the
designations for recreational boating, and that she send a letter to the Commission

regarding this information.

7. HEARING REGARDING THE NAVIGABILITY OR NaN

NAVIGABILITY OF THE SMALL AND MINOR WATERCOURSES IN

GREENLEE COUNTY. The following people appeared and gave testimony,

other information, or asked questions on October 15, 2003: Cheryl Doyle, John

Wallace, Bill Staudemnaier.

Request by Bill Staudenmaier to postpone the closing of the record and extend by
10 days the due date for the close of receipt of evidence. The Chair c1ari tied that
the extension by 10 days of keeping the record open for taking evidence will also

extend by 10 days the 30 days for subm itting post hearing memorandums.

Motion:

Motion by:

To extend the time for taking evidence by 10 days.

Jim Henness. Second by: Jay Brashear Vote: All aye.

•

8. CALL FOR PUBLIC COMMENT (comment sheets).
(PlIr.I'liam to Alturney General Opiniun Nu. 199-006 (R99-002/. Public

Comment: Consideration and discussiun of comments and complaints from the

public. Those \Vishing to address the Commission need not request permission in

advance. Action taken as a resull ofpubfic comment \Vill be Iimiled 10 direcling

staff 10 study the matter or rescheduling the matter for further consideration and

decision at a laler dale.)

9. FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE

HEARINGS AND OTHER MEETINGS.
Discussion. Business meeting in December and future dates for hearings.

January hearing meeting for Pima County, including the San Pedro and San

Francisco River. Cecil Miller cannot meet January 26, 15, or 14. Chair suggested

January 22 or 23,2003 for Pima County hearings.



•

•

•

10. ADJOURNMENT.
Motion: To adjourn.

Motion by: Cecil Miller. Second by: Jim Henness

Adjourned at approximately 10:40 a.m.

Respectfully submitted,

&.~ctObe, 17,2003.

Vote: All aye.



• STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICAnON COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007
Phone (602) 542-9214 FAX (602) 542-9220

E-nmil: streams@mindspring,com Web Page: http://www.azstreambcds.com

AGENDA AND NOTICE OF HEARING
TO BE HELD OCTOBER 14,2003 AT 1:00 P.M.

GEORGE MEHNERT
Executive Director

•

Pursuant to A.R.S. § 38-431.02, notice is hereby given to the members of the
Navigable Stream Adjudication Commission and to the general public that the Navigable
Strealll Adjudication COlllmission will hold a meeting and hearing open to the public on
October 14,2003, commencing at I:00 p.m., at the Graham County Health Department,
826 West Main Street, Safford, Arizona.

Pursuant to A.R.S., § 38-431.03(A)(3), the Navigable Stream Adjudication
Commission may vote to go into Executive Session for purposes of obtaining legal
advice from the Commission's attorney on any matter listed on the agenda, or pursuant to
A.R.S. § 38-431.03(A) or for discussion of records exempt by law from public inspection
on any matter listed on the agenda.

Title 2 of the American with Disabilities Act (ADA) prohibits the Commission
from discriminating on the basis of disability in its public meetings. Individuals with
disabilities who need a reasonable accommodation to attend or communicate at the
Commission's meeting, or who require this information in alternate tormat, may contact
Gt:orgt: Mt:hnert at (602) 542-9214 to make their needs known. Requests should be made
as soon as possible so the Commission will have sufficient time to respond. For those
individuals who have a hearing impairment, this Commission can be reached through the
Arizona Relay Service at 1-800-367-8939 (TTY) or 1-800-842-4681 (Voice). The
agenda for the meeting is as follows:

L CALL TO ORDER.

2. ROLL CALL.

3. HEARING REGARDING THE NA VIGABILITY OR NON

NAVIGABILITY OF THE GILA RIVER IN GRAHAM COUNTY.

4. HEARING REAGARDINC THE NAVIGABILITY OR NON-

NAVIGABIL1TY OF THE SMALL AND MINOR WATERCOURSES IN

GRAHAM COUNTY:

Apache Wash - Graham, Aravaipa Creek - Graham, Ash Creek 1 - Graham, Ash
Creek 2 - Graham, Ash Creek 3 - Graham, Bar-X Wash, Bass Canyon, Bear Wallow
Creek. Big Creek, Bigler Wash, Billingsley Creek, Black River, Black Rock Wash 
Graham, Bobcat Creek, Bollen Wash, Bonita Creek - Graham, Box Spring Creek,
Brushy Creek - Graham, Burton Wash, Carland Wash, Chesley Wash, Cienega Creek
- Graham, Clover Creek - Graham, Copper Creek, Coyote Wash - Graham, Crazy
Horse Creek, Crazy Horse Wash, Day Mine Wash, Deer Creek 1 - Graham, Deer



•

•

•

Creek 1 - Graham/Pinal, Dial Wash, Dry Creek - Graham, Dry Prong Creek, Eagle
Creek. Elwood Canyon Creek, Fine Wash, Fish Creek, Fivemile Wash - Graham.
Fourmile Creek, Freezeout Creek, Fresnal Wash - Graham, Frye Creek, Garden
Creek. Gardner Creek, Gibson Creek - Graham, Gillespie Wash, Gold Gulch,
Goodwin Wash, Goudy Canyon Wash, Grant Creek - Graham, Grapevine Canyon 
Graham, Hackberry Creek - Graham, High Creek, Hog Canyon Wash, Horton Creek 
Graham, Hot Springs Wash, Hot Well Draw, Jacobson Creek, Jesus Canyon Wash,
Johnny Creek. Kelly Gulch, Kennedy Falls Wash, Klondyke Wash, Left Branch Long,
Left Fork Markha , Little Rocky Creek, Lone Star Wash, Long Creek, Long Hollow,
Low Creek, Malay Creek, Marijilda Wash, Markham Creek, Martin Wash, Martinez
Wash - Graham, Middle Prong Creek, Midnight Creek, Moonshine Creek, Mud Spring
Wash, Ninemile Creek, Noon Creek, North Fork Ash Creek, North Oak Creek, Oak
Creek 1 - Graham, Oak Creek 2 - Graham, Oak Creek 3 - Graham, Oak Draw, Owl
Wash, Paddys River, Park Creek - Graham, Patterson Wash, Paymaster Wash, Peck
Wash, Pistol Creek, Pitchfork Canyon, Point of Pines Creek, Post Creek. Rattlesnake
Creek, Redfield Canyon, Right Branch Lon, Right Fork Markh , Salt Creek - Graham,
San Carlos River, San Simon River, Sand Wash - Graham, Sawmill Creek, Sevenmile
Creek, Sheep Camp Wash, Sheep Wash 1 - Graham, Sheep Wash 2 - Graham,
Shoat Tank Wash, Slick Rock Wash, Soldier Creek - Graham, Soldier Hole Creek,
South Cienega Creek, South Fork Ash Creek 1 , South Fork Ask Creek 2 . South Fork
Clark, South Oak Creek, South Taylor Wash, Squaw Creek 1 - Graham, Squaw Creek
2 - Graham, Squaw Creek 3 - Graham, Stockton Pass Wash, Stockton Wash. Swamp
Springs Canyon. Sycamore Creek - Graham, Telegraph Wash 1 . Telegraph Wash 2 .
Tidwell Wash. Tollgate Wash, Triplet Wash 1 , Triplet Wash 2 . Tule Creek, Turkey
Creek - Pima, Turkey Creek 1 - Graham, Turkey Creek 2 - Graham, Twilight Creek,
Two E Wash. Underwood Wash, WA Wash, Watson Wash, West Prong Creek,
Whitlock Wash. Willow Creek - Graham, Willow Creek 1 , Willow Spring Wash 
Graham, Yuma Wash - Graham, and any other named or unnamed watercourse within
Graham County.

5. CALL FOR PUBLIC COMMENT (comment sheets).
(Pursual1l fa AlfOfnty Gel/eral Opil/ion No. f99·0n6 (R99·()(}2j. Pllblic COII/mem- CClfIsidel'mioll and ,hscussiOJJ of

COJ/1I111!1I1S and comp/aillls from the public. T/u.}J1! ll'ishil1g to address I!le COJllmlssiun nC'~d 11V1 feqllesf permission ill

ad"oncf. AcNoli lUt~1J as a resull a/public cOJIIJlum! will be Iil1lilltd Iu d;r~nlJlg staffw SIlIl~V 'he muUltr ur reschedulmg

flU! "W/ler fur [/lrther crJJlSJderaf;on cmd deCISIon CIt " Illfer dUle.)

6. FUTURE AGENDA ITEMS AND ESTAIlLISHMENT OF FUTURE
HEARINGS AND OTHER MEETINGS.

7. ADJOURNMENT.

The chair reserves the right to alter the order of the agenda.

Dated this 1Itil day of September. 2003

George Mehnert, Director

Navigable Stream Adjudication Commission



• STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington. Room 304, Phoenix, Arizona K5007

Phone (602) 542-9214 FAX (602) 542-9220

E-mail: slreams@minuspring.colll Weh Page: hllp:!!www.azstrcambctls.com

Meeting Minutes
Safford, Graham County

October 14, 2003

GEORGE MEHNERT
Executive Director

COMMISSION MEMBERS PRESENT
Jay Orashear, Earl Eisenhower, James Henness, Cecil Miller.

COMMISSION MEMBERS ABSENT
Dolly Echeverria.

STAFF PRESENT
George Mehnert, Dir; Curtis Jennings, Legal Counsel.

1. CALL TO ORDER.

Chair Eisenhower called the meeting to order at approximately I:05 p.m.
2. ROLL CALL.

See above.
3. HEARING REGARDING THE NAVIGABILITY OR NON

NAVIGABILITY OF THE GILA RIVER IN GRAHAM COUNTY. Chair

explained the need for signing in for guests who wish to speak. Chair indicated
that witnesses will not be placed under oath unless the speaker wishes to be

placed under oath.

The following people appeared and gave testimony, other information, or asked

questions on October 14,2003: Cheryl Doyle, Mark McGinnis, Bill

Staudenmaier, Laurie Hachtel, Steve Wene.

Clarification of time lines were given by Curtis Jennings and the Chairman
regarding the start of time for filing post hearing memoranda. Post hearing

opening memorandums should be filed within 30 days following the close of

taking evidence regarding the entire Gila River. Informational memorandums or

other evidence, or written legal argument can be filed with the Commission up to

the close of taking ofevidenee for the entire Gila River.

•

4. HEARING REAGARDING THE NAVIGABILITY OR NON

NAVIGABILITY OF THE SMALL AND MINOR WATERCOURSES IN

GRAHAM COUNTY, The following people appeared and gave testimony,



• other information, or asked questions on October 14,2003: Cheryl Doyle, John

Wallace, Bill Staudenmaier.
Request by Bill Staudenmaier to postpone the closing of the record and extend by

10 days the due date for the close of receipt of evidence. The Chair clarified that
the extension by 10 days of keeping the record open for taking evidence will also

extend by 10 days the 30 days for submitting post hearing memorandums.

Motion:

Motion by:

To extend the time for taking evidence by 10 days.

Jim Henness. Second by: Cecil Miller Vote: All aye.

5. CALL FOR PUBLIC COMMENT (comment sheets).
(f'ursuanl 10 Altorney General Opinion No. 199-006 [R99-002]. f'ublic

('ommenl: Consideralion and discussion uf commenl.\' and complainls from Ihe
public. Those wishing 10 address the Commission need not request permission in

advance, Action taken as a result ofpublic comment will be limiled to directing

slalf to study Ihe mailer or rescheduling the mailer jar further consideration and

decision at a later date.)

6. FUTURE AGENDA ITEMS AND ESTABLISHMENT OF FUTURE

HEARINGS AND OTHER MEETINGS.

•

7. ADJOURNMENT.

Motion: To adjourn.
Motion by: Cecil Miller. Second by: Jim Henness

Adjourned at approximately 2:30 p.m.

Respectfu ly submitted,

Geo,gZ,~, 16.2003

Vote: AII aye.



•
JANET NAPOLITANO

Guvemur

STATE OF ARIZOJ\A
NAVIGA8LE STREAM ADJUDICATION COMMISSION

1700 Wcst Washington. Ruom 304, Phoenix, Arizona 85007
Phone (602) 542-92 I4 FAX (602) 542-9220

r-mail: streams@u.imlsprin!:.comW~bl.ag~:htlp:!!wwlV.autreambeds.com

AGEl'iDA AI\D NOTICE OF PUBLIC HEARINGS TO BE HELD
No\'tmb~r 15, 2004, at 1:00 p.m. in Globe, Arizona

(FIRST AMENDED AGENDA)

GEORGE MEIINI::RT
Executivc Dircctor

1.

2.

J.

• 4.

5.

6,

•

PursuWlltu A.R.S. ~38-431.02, notice is hereby given that the Navigable Stream Adjudication Cummissiun
will hold a mccting open to the public On November 15, 2004. at I:00 p.m. in the Gila County Supervisors' Conference
Room located at 1400 East Ash Street, Globe, Arizona.

Pursuant to A.R.S .. ~3X-431.03(A)(3). the Navigable Stream Adjudication Commission may vote to go into
[xeeutive Session for purposes of obtaining legal advice Irum the Commission's allumey on any maller listed on the
agenda. or purslianttu A.R.S. ~38-431.03(A) ur lor discussion ur reeurds exempt b)' law from public inspection on ill))'

ulaller li,leu on the ag~nua. or for personnclmallers lisku on the agenua.
Title 2 of the Ameri<:an with Disabilities A<:t (ADA) prohibits the Commission from discriminating 011 the

basis of disability in its public meetings. Individoals with disabilities who need a reasonable accommodation to allenu
or communicate at the Commission's meeting, or who reqoire this inlonnmion in ahemale ronnat, may contact George
Mebnert at (602) 542-9214 to make their needs known. Requests should he mad~ as soon as possible so the
Commission will have sullieient lime to respond. Fur those individuals who have a hearing impainncnt, this
Commission can be reachcd through th~ Arizona Relay Service at 1-800-367-8939 CITY) or 1-800-842-4681 (Voice).
The agenda for the meeting is as lollo\\'s:

CALL TO ORDER.
ROLLCALL.
APPROVAL OF MINUTES (discussion and action).
A. September 16. 2004, Maricopa County.

HEARING REGARDING THE i'\AVIGADlLlTY OR NON-NAVIGABILITY or TilE GILA RIVER
03-007·NAV.
IlEARING REGARDING THE i'\AVIGABILITY OR NOl'i-NAVIGABILITY OF THE UPPER SALT
RIVER 04-008-NAV.
HEARING REGARDll'iG THE SMALL AN)) MIl'\OR WATERCOCRSES IN GILA COUNTY
04-010-NAV.

The small and minor watercourses in Gila County include but are nol limited to: Alder Creek I - Gila,
Alder Creek 2· Gila, Alpine Creek, Amos Wash, Ash Creek I - Gila, Ash Creek 2 - Gila, Ash Creek 3
Gila, Ash Spring Wash, Banning Wash, Banty Creek - Gila, Bear Creek I . Gila, Bear Creek 2- Gila, Bear
Wash, Big Cherry Creek, Black Mountain Wash - Gila, Black River, Blackjack Wash, Blevens Wash,
Bloody Tanks Wash - Gila, Bonita Creek - Gila, Boone Moore Wash, Bray Creek, Brody Creek, Bronco
Creek - Gila, Buckhorn Creek - Gila, Buena Vista Creek, [lumblebee Creek, [lutcher Creek, Butte Creek
Gila, Calf Creek, Callahan Creek, Cammerman Wash, Campaign Creek, Campbell Creek, Canyon Creek
Gila, Canyon Creek I, Carrizo Creek, Cassadore Creek, Cave Creek - Gila, Cedar Creek - Gila, Celler
Creek, Cenler Creek, Champion Creek, Chase Creek - Gila, Cherry Creek I - Gila, Cherry Creek 2 - Gila,
China Spring Creek, Christopher Creek, Chukar Wash, Cibecue Creek, Cienega Creek - Gila, City Creek,
Clover Creek - Gila, Clover Wash, Connor Wash, Coon Creck - Gila, Cooper Forks Creek, Corral Creek I,
Corral Creek 2, Cottonwood Creek 1 . Gila, Cottonwood Creek 2 - Gila, Cottonwood Wash - Gila, Crouch
Creek, Dagger Wash. Deep Creek I - Gila, Deer Creek 1 - Gila, Deer Creek 2 - Gila, Deer Spring Creek,
Del Shay Creck, Dennis Creek, Devore Wash, Diek Williams Creek, Dinner Creek, Dripping Spring, Dry
Creek - Gila, Dry Creek I - Gila, Dry Dude Creek, Dry Pocket Wash, Dude Creek, Eads Wash, East Bray
Creek, East Cedar Creek, East Fork Canyon, East Fork Honon, East Verde River, Ellison Creek, Ellison
Creek - Gila, Finton Creek, Fossil Creek, Fuller Creek, (j Wash, Gentry Creek, Georges Basin Creek,
Gerald Wash, Gibson Creek - Gila, Gilson Wash, Gold Creek, Gordon Canyon, Green Valley Creek.
Greenback Creek, Griffin Wash, Gun Creek, H-z Wash, Hackberry Creek· Gila, Haigler Creek,
Hardscrabble Creek, Hardt Creek, Haufer \Vash, Hicks Wash, Hill Creek, Honey Creek, Horrell Creek,



• Horse Camp Creek. Horse Tank Creek, Horse Tank Wash, Horseshoe Bend Wash, HOrlon Creek - Gila,
House Creek, Houston Crcck I - Gila, Houston Creek 2 - Gila, Hunter Creek. Indian Creek, Lambing
Creek, Lawrence Creek, Lcwis Crcck, Little Campaign, Little Cherry Creek, Little Trough Crcck, Little
Turkey Creek, Lost Mule Creek, Lyons Fork, Mail Creek, Marsh Creek, McFadden Creek, McMillen
Wash, Meddler Wash, Medicine Creek, Mescal Creek - Gila, Methodist Creek, Miami Wash, Middle Cedar
Creek. Milky Wash, Mill Creek. Mineral Creek - Gila, Moore Creek, Moore Wash, Mud Spring Wash 
Gila, Mule Creek, Murphy Wash, Murray Wash. Nail Creek, Nash Creek, Natanes Creek, Natural Corral
Creek, Ncgro Wash, New Creek, North Alder Creek, North Fork Coope, North Fork Parke, North
Sycamore Creek, Nugget Wash - Gila, Oak Creek 1- Gila, Oak Creek 2 - Gila, Oak Creek 3 - Gila, P [3

Creek, Packard Wash, Park Creek I, Park Creek 2, Parker Creek, Perley Creek, Pigeon Creek - Gila, Pinal
Creek, Pine Creek, Pine Creek - Gila, Pineasco Creek, Pinto Creek, Pioneer Creek, Pocket Creek, Poison
Springs Wash, Priebe Creek, Pringle Wash, Pueblo Canyon, Pyeatle Draw, Quail Springs Wash, Ramboz
Wash, Ranch Creek, Red Canyon, Redmond Wash, Reno Creek, Reynolds Creek, Rock Creek I - Gila,
Rock Creek 2 - Gila, Rock Creck 3 - Gila, Rock House Creck, Rocky Creek. I{ose Creek, Russell Gulch,
Rye Creek, Sag Creek, Salome Creek, Salt Creek Draw, San Carlos River, Sand Wash - Gila, Schoolhouse
Wash, Sevenmile Wash, Sharp Creek - Gila, Sheep Wash - Gila, Shute Springs Creek, Silver Creek - Gila,
Skunk Camp Wash, Slate Creek - Gila, Sloan Creek, Soldier Camp Creek, Soldier Camp Wash, Soldier
Creek - Gila. Sontag Creek, South Fork Coope, South Fork Deer. South Fork Parke. Spring Branch. Spring
Creek I, Spring Creek 2. SI Johns Creek. Slewnrt Creek. Stone Cabin Wash, Strawberry Creek. Sycamore
Crcck I - Gila, Sycamorc Creck 2 - Gila, Sycamore Creek J - Gila. Sycamore Creek 4 - Gila, Sycamore
Wash, Tank Creek - Gila, Tinhorn Wash, Tonto Crcek. Tulapai Creek, Turkey Crcek I - Gila, Turkey
Creek 2 - Gila, Turkey Crcek 3 - Gila, Walnul Creek - Gila, Warm Creek. Webber Creek, Wesl Cedar
Creek, West Fork Oak Creek, West Prong Gentr, West Webber Creek, Wet Bottom Creek, White River,
Wildcat Creek - Gila, Willow Creek - Gila, Wilson Creek, Workman Creek, Zulu Wash, and all other
named and unnamed small and minor watercourses in Gila County.

•
7.

8.

9.

10.

II.

12.

13.

STATUS OF CASES (update and discussion).
RULES (oiscussion and action).
BUDGET & TIMELINE-TiMETABLE Ai\'O COMMISSION SUi\'SET DATE (discussion and action).
ATTORNEY COi\'TRACT (discussion ano action)
CALL FOR PUBLIC COMME.Yr (comment sheets).
({'"rmant W AI/omey G"I/"ral O/Iinif/n No. /99-006 I R99-1I02j. {'"Mie Cr"I/((/"1//: Comic/"ra/ion amI

diJClIJ'.\'ioll ulc..'oIlIlJleJl!s Ulul complaintsji-om 'he puhlic.:. Those Il'isIJing 10 uddn/ss (lJe CunlJllis.'iiu/I IIced nul

n''1ltcst pl.:,.mi~·s;ull ill udve.wn!. ..1"(;011 ruken a.\' cJ result ofpuhlic; commenl \rill h<: limif,·t/ (0 directing sta,O"fu

J'lIIdy 'he muffer or r('.vell,-c!uting the mU{ferjurjilrlhe1' consideratiun ami decisioll ut u luter clute,)

FUTURE AGET\OA ITEMS AND ESTABLISHMENT OF FUTURE HEARINGS AND OTHER
MEETINGS.
i\DJOUR.'iMENT.

•

n,e chair reserves the right to aller the order of the agenda.

Duted this 25" day of October. 2004

George Mehnert. Director
Navigable Slream Adjudicalion Commis,ion



•
JANET NAPOLiTANO

Govemor

STATE OF ARIZOJ\A
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007
Phonc (602) 542-9214 FAX (602) 542-9220

F.-mail: s!reams@mindspring.com Web Page: hllp:liwww.azstreambeds.com

MEETING MIJ\UTES
Globe, Arizona November IS, 2004

GEORGE MEl INERT
Executive Director

•

COMMISSION MEMBERS PRESENT
Jay I3rashear, Dolly Echcverria, Earl Eisenhower, Jim llenness, and Cccil Miller.
COMMISSION MEMBERS ABSE'OT
None.
STAFF PRESENT
Georgc Mehnert, and Commission Lcgal Counsel Curtis Jennings.
I. CALL TO ORDER.

Chair Eisenhower cillied the meeting to order at approximately I:05p.Jn.

2. ROLL CALL,
See above.

3. APPROVAL OF MINUTES (discussion and action).

A. September 16,2004, Maricopa Coullty.
Motion by: Cecil Miller Second hy: Dolly Echeverria
Motion: To approvc the minu!es ofSeplember 16,2004. Yote: All aye.

4, HEARING REGARDING THE NAVIGABILITY OR :-iON·NAVIGABILITY OF THE GILA RIVER

03-U07-NAV.
Chery I Doyle appeared on behalf of ti,C Slate I.and Departmcnt.

5. HEARING REGARDING THE NAVIGABILITY OR NON·NAVIGABILITY OF THE UPPER SALT
RIVER 04-008-NAV.
Cheryl Doyle appeared au bcl13lfoftlle State Land Department. Mark MeGirulis spoke procedures.

6. HEARING REGARDING THE SMALL AND MINOR WATERCOCRSES IN GILA COUNTY
04-010-NA V.

Cheryl Doyle appeared on behalf of the State Laud Department. Jay Spehar, a resident of Gila County. and
an employec of Phelps Dodge Miami.
Chainnan Eiscnhower closed the taking 01' testimony and other evidence except lor Tonto Creek which will

remuin open until someone is uvuilable 10 answer questions at a future heuring relating 10 the Salt River.
7. STATUS OF CASES (updute ulld discussion).

8. RULES (discussion and action).

The Commissiull discussed thc rules regmdillg vote on nuvigubility and adoption of the finul report and no

action was taken.

9. BUIlGET & TIl\lELlNE·TIMETABLE AND COMMISSION SUNSET DATE (discussion and action).
Discussion ofthc Land Depurtment's need for funding to complete the Commission's work including Illllding

Illr hiring eX[lCrt$ to lestily at heurings regarding reports submillcd by the experts. The Director said lhat
given the current budget und no appeals. the CUlllmissiun cun probably cumplete 22 heurings in f'Y2005, but
the Land Department muy not huve the funding 10 provide their part. Cheryl Doyle indicated Iha! Ihe funds

fur th" Commission work is rcque.•tcd scparutc1y and is not pal111f the Lund Department lump SUlll funding.
1O. ATTORNEY CO:-lTRACT (disclission and action).

A. To extend the allornC}' contruc!.

Motion by: Jim Henness Second by: Dolly Echeverria

Motion: To extcnd thc allonley contract by one year. Yote: All ayc.

II. CALL fOR PUBLIC COJ\ol:\1ENT (comment shects).

(['If/'S/WIII to Alfome\' Gel/cwl Opil/ioll No. 199-006 [R99·002J. Public Commel/I: COllslderotlO1I 0"'/

(h'CII.U;OIl (~r(lJmml'Jlls (//1(/ cfJllIl,Juill/virom Ihe fluhlic Those wishing t() tJddrc.'iJ the Cummissiullllerd Ilot

rcqw.:st permissiun ill mh·ul/cf!. ActlOtl tah'lI us u result u.(publlc comment H'ill he IIIHiled 10 directillg .\"/u./lto

S(IUZI' the mafic!' or "('~'c:h,'dlllil/gthe l1IurtcrjU'·/llrt!u.:r CUIl5it!c:ruf;ulI und dccisiull a{ u lur"r dale.)



• Sally Worthington, attorney representing Maricopa County: Ms. Worthington asked about the slatus of thc

Commission's Lower Salt Rivcr Repurt (which is nut yct Clllllpleted). Mr. Jennings and Chairman Earl

Eiscnhower cxplained that the evidence was voluminous. greater than 6.500 pages, and that the Commission

Attorney, Curtis Jennings, was working on the repOlt as diligently as he can, given his other obligations.

12. FUTURE AGENDA ITEMS A:'oiD ESTABLISHMENT OF FUTURE HEARli':GS AI\D OTHER

MEETINGS.
Chainnan Eisenhower indicated there may be a business meeting in December 2004.
Discussion of calendars and of hearings and hearing locations (counties) occurred among the Commissioners,

the Director, and attendees/guests. Assistant Attorney General Lauric Hachtel. representing the State Land

Deparonent, stated, relating tu budget shortages. they do not know whether the Land Department will be able

to provide report updates or expert witnesses al all hearings without additional funding, but that they will

continue to do tile best they can. The decision was made by Chainnan Earl Eisenhower that the next hearing

will occur in Yuma County, during January 2005. and it will include the only item remaining to be

adjudicated in Yuma County and that is the Gila River. Chainnan Eisenhuwer also indicated tlwtthc ncxt

hearing following the Yunl(} County hearing regarding the Gila River, will likely bc in February 2005, and
, ....ill be all of the ' ...·alacuurscs in Yuv<.lpai County: (the Yuvapai County sinall unO minor walercourses. the

Agua Fria River, the Ilassyampa River. Burro Creek. the Sanla Maria Riwr and the Verde River). The

Commission Chainnan said that I'ollowing the Yavapai County hearings. the next hearings willlikcly be in
Phoenix, Maricopa County. and will include the Upper Sail River, the Verde River. and Ihe Gila River.

Much of the discussion rclated to est~blishing a timetable thal is withinlhe Land Depar1ment's (tinancial)

abilily to deliver updated repOlts, and expert witnesses to appear at hearings. Chair111an Eisenhower asked

L~nd Department representatives to inlorm the Commission Direclor 01' dales and times that are problems

both lor the experts' calendars (other commitments) and lor budget purposes. Ms. Ilachtel indicated thai for

tile Commission to hold 22 hearings during FY05 will be a problem Illr the Land Departmcnt insofar as

providing updated reports and thc experts WilD write the reports at all hcarings is coneemetl.

Considerable discussion occurred by Commissioners and parties regarding Ihe unavailability of an cxpert

witness to answer que'tions by the Commissioners and by parties. (regarding reports by experts).

13. ADJOURI'\MENT.
Motion by: Cecil Miller Sewnd by:

MOlion: To adjourn. Vote: All aye.

Meeting adjourned at approxinwtely 2:47 p.m.

•

Respectfully suhmitted,

George Mehnert, Director

November 16. 2004



•
JANET NAPOLITANO

Gov~rllor

STATE OF ARIZOI\'A
NAVIGABLE STREAM ADJUDICAnON COMMISSION

1700 West Washington, Roolll 304, Phoenix, Arizona 85007
Phone (602) 542-9214 ['AX (602) 542·9220

E-mail: streams@mindspring.com Web Pnge: http://www.aLstrcamhcds.wm

AGE'IDA AND NOTICE OF PUBLIC i\'IEETINGTO HI:: JlI::L/)
Meeting to be held March 9, at 10:00 a.m. in Florence, Arizona

GEORGE MEl INERT
Executive Director

I.

2,

3,

• -4.

5,

6,

7,

•

Pursuant (Q i\.R.S. §38-43 1.02. notice is hereby given that the Navigable Sirewn Adjudicatiou COlllillission
",ill hold a lllecting open to the public on March 9. 2004 at 10:00 AM. in the Pinal County Supervisors' Conference
Room located at 31 North Pinal Street, Building "/I". Florence. Arizona 85232.

Pursuant to /\.R.S .. §38-431.03(/\)(3), the Navigable Stream Adjudication COlllmission may vote to go into
Exccutive Scssion for purposes of obtaining legal advice 1'1'001 the COllllllission's attorney on any matler listed on the
agcnda, or pursuant to A.R.S. §38-43 1.03(/\) or lor discussion of records exempt by law from public inspection on any
Illilller listed on the iJgcm..lu.

Title 2 of the /lmerican with Disabilities /\CI (/ID/\) prohibits the COlllmi"iou Ii-om discriminating on the
basis of disability in its public lllcctings. Individuals with disabilities who need a reasonable accommodation to attwd
or c0l1l111unicatc at the COlilmission's meeting. or who require this infonnatioll in alternate format, may contact George
Mehnert ut (602) 542-n 14 to make their needs known. Requests should be made as soon as possible so the
Commission will havc sullieien! time to respolld. For those individuals who have a hearing impairment, this
Commissioll can be reachcd through thc Arizona Relny Sen'icc at 1-800·367·8939 (Try) or 1-800-842-4681 (Voice).
The agcllda lor the meeting is as follows:

CALL TO ORDER.
ROLLCALL.
APPROVAL OF 1\'11 NliT ES (discussioll alld actioll).
A. January 27, 2004 Maricopa County.
HEARING REGARDING Tm: NAVIGABILITY OR r-;ON·'IAVIGA13IL1TY OF TilE GILA RIVER
03-007-NAV.
IIEARING REGAIWlr-;G TilE 1'.-\VIGA13JLlTY OR NO:';·'1A VIGABILITY OF TilE S,\N PEDRO
RIVER 03-00-4-NAV.
IIEARING RI::GAIWING TII~: N,\VIGA13IL1TY OR NON·\jAVJGABlLlTY OF TilE SANTA
CJUlZ RI VER 03-0<l2-N.-\Y.
HE/\RING REGARDlr-;G TilE Si\lALL AND i\IINOR \VATERCOlIRSES IN PINAL COUNTY 04
007-NAV.

The list of small and minor watercourses includes: Alder Wash· Pinal, Antelope Wash - Pinal,
Aravaipa Creek - Pinal, Arnell Creek, Ash Creek - Pinal, Bachman Wash, Batamote Wash 2,
Bear Springs Canyon, Bear Thicket Creek, Big Bertha Wash, Big 0 Wash, Big Wash 
Pima/Pinal, Bitter Well Wash, Bloodsucker Wash, Bogart Wash, Booger Canyon St, Bowl Creek,
Box 0 Wash, Bulldog Wash. Buzan Canyon Stream, Camp Grant Wash, Campaign Creek,
Canada del Oro, Capgage Wash, Carpas Wash, Catalina Wash, Cave Canyon Stream, Chalk
Creek, China Wash, Chirreon Wash, Circle S Wash, Clark Wash, Comstock Wash, Connelly
Wash, Copper Creek, Copper Creek - Pinal, Copper Hill Wash, Cottonwood Wash 1 - Pinal,
Cottonwood Wash 2 - Pinal, Cronley Wash, Cruz Wash, Deer Creek - Pinal, Deer Creek 1 •
Graham/Pinal, Dodge Tank Wash, Dodge Wash, Dodson Wash - Pinal, Donnelly Wash, Drew
Wash, Dripping Spring, Dry Camp Canyon, Eagle Wash, Eskiminzin Wash, Faraway Wash, First
Water Creek, Flag Wash, Garden Creek, Greene Wash, Guild Wash, Gust James Wash,
Hackberry Creek - Pinal, Hackberry Wash - Pinal, Hagen Canyon Stream, Haunted Canyon
Creek, Hells Half Acre, Holy Joe Canyon, Horse Camp Canyon, Horse Foot Wash, Indian Bend
Wash - Pinal, Indian Well Wash, Irene Wash, James Wash, Jim Thomas Wash, Kaka Wash,
Kohatk Wash, La Barge Creek, Lemmon Creek. Little Ash Creek - Pinal, Little Gust Jame, Lyons
Fork, Mammoth Wash, Margaret Wash, Mesa Wash - Pinal, Milk Ranch Creek, Milky Wash,
Mineral Creek - Pinal, Mulberry Wash - Pinal, North Branch San, North Fork Clark, Oak Creek 
Pinal, Paisano Canyon Spring, Palmer Wash, Parsons Canyon Spring, Peppersauce Wash,



•

•

•

Peters Wash, Piper Springs Wash, Polecat Wash, Potters Wash, Putman Wash - Pinal, Queen
Creek, Rainbows End Wash, Rancho Rio Creek, Ray Spring Wash, Redrock Canyon, Reevis
Creek, Reymert Wash, Ripsey Wash, Roach Wash, Rock Creek 1 - Pinal, Rock Creek 2 - Pinal,
Romero Wash, Santa Cruz Wash, Santa Rosa Wash, Scanlon Wash, Silver King Wash, Silver
Reef Wash, Smelter Wash, Smith Wash - Pinal, South Fork Clark, Spencer Spring Creek,
Steamboad Wash - Pinal, Swingle Wash, Sycamore Canyon, Tar Wash, Tat Momoli Wash,
Threeway Wash, Tillmans Wash, Tipperary Wash, Tom Mix Wash, Tortilla Creek, Tucson Wash,
Twentynine Wash, Twentyseven Wash, Vekol Wash, Virgus Canyon St, Weekes Wash, Well
Canyon Stream, West Fork Pinto, Whitewash Canyon, Whitlow Canyon, Zapata Wash, and any
other named or unnamed small and minor watercourses in Pinal County.

8. CALL FOn PUllLlC COM.\1I<:NT (comment sheets).
(Pur.HI<II1{ 10 Allomey General Opinion No. 199-006 (R99-002j. Public COlllmenl: Consideration and

discussion ofcommenI,. und complail1lsji'Ollllhe public. 1110se wishing 10 address Ihe Commission need not

requesl pCI'mi.uion in advance. AClionwken as a resull ofpublic commenl will be Iimired 10 direcling s{afflo

study the mailer or rescheduling Ihe mailer for further consideration and decision al (f larer date)

9. FUTUnE AGEI':DA ITD1S AND ESTALlLlSll~IENT OF FliTlIIU; IIEAIUNGS AND OTll~;1{

MEETINGS.
10. AI).IOIIR~~IENT.

lllC chair rcscrvcs thc right to alicr thc ()rdcr orthc agcnda.

Datcd this 2"" day of f-cbrual)', 2004

Gcorge Mehncrt, Director
Navigable Strcilml\djutlication Commission



•
JANET NAPOLITANO

Govemor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICAnON COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007
Phone (602) 542-9214 FI\X (602) 542-9220

E-mail: strcam>@)mindspring.com Web Page: http://www.azstrcambcds.com

\lEETING ~Il"lliTES

Flurcne<, Pinal County, ~Iarch 9, 2004

GEORGE MEHNERT
Executive Director

4.

3.

s.•

•

COMMISSION ~Jt:MBERSPRESENT
Jay Brashcar, Dolly Echevcrria, Earl EiscnhO\\cr, Jim Ilcnncss, 'lI1d C"eil Millcr.
COMMISSION ~IE~IBERSABSDIT
None.
STAFF PRESENT
Georgc Mchncrt, and Commission Legal Counsel Curtis Jcnninl;s.
J. CALL TO ORDER.

Chair Eisenhowcr callcd the meeting to ordcr at approximately 10:00 a.m.

2. ROLL CALL.
See ahllvc.

APPROVAL OF ~IlNUTES(discussion and action).

1\. Janua!)' 27, 2004 Maricopa County.
Motion by: Jim Henness Second by: Dolly Echevcrria

Motion: To approve the minutcs orJanuary 27, 2004, Vote: All aye.

IIEARING REGAIUlING Till:: NAVIGABILITY OR NON-'1A"IGAIllLlTY OF TilE GILA RIVER

03-0U7-NI\ Y.

Testimony nr other inlonnation was presented by Che!)'1 Doyle represcnting thc Stale Land Depanment and
by I\lan Gookin, Engineer and John l-IeslOn. Altome)', reprcsel\ling the Gila Rivcr Indian Community.

Physical documentary evidence was submitted by Mr. Gookin. (Please rerer to agenda ilemnumber 8

regarding thc tcstimony orMr. Gookin and Mr. lleston.)

HEARING Rt:GARDING Tilt: '1;\ VICAIlILITY OR ~ON-'1AVIC;\I3ILITY OF TilE SAN PEDRO

HI V E I~ 03-UU4-N;\ V.

Testimony or other information WJS presentcd by Chcryl Doyle representing the Slate Land Depanmenl who

stated her inJonnation would be Ihe same as she had stated regarding item number 4 regarding lhe

navigability or non-navigability oflhe Gila River.

Atlhe end oflhe hearing rcgarding this matter Chairman Eisenhower announced lhat the laking or testimony

and olhcr cvidence IVas closed.

6. HEARING I~EGAHDI 'G TilE. ,\ VIGI\I3IL1TY OR l'\UN-'1AVICA13ILJTY OF TilE SANTA
CRUZ RIVER 03-00l-NAV.

Testimony or other inlonnalion was presented by Cheryl Doyle reprcscnling the State Land [)epanment who

slated her inlonnation would be thc samc as she had stated regarding ilem number 4 regarding lhe
navigability or non-navigability of the Gila Rivcr.

I\llhc end orthe hearing regarding Ihis matter Chairman Eisenhowcr announced that the laking ortcstimony

and othcr cvidcncc \Vas closcd.

7. IIEARI 'G IU::GAIWII\C nit: SI\IALL ;\NO 1\11 'OR WATERCOURSES Ji'i PI 'AL COllNTY

U4-U07-"IA V.

Tcstimony or other information was prescntcd by Chcryl Doyle represellling the Stale Land Dcpanmcnt who

staled her inlonnation would be the same as she had staled rcgarding item number 4 regarding the

navigability ur nun-navil\ahility or the Gila Rivcr, and in addition c1iscusscd the small and minor watcrcoursc

repon. In responsc to a question by Curtis Jennings Chcryl Doylc staled thallhe climatic and wcathcr
conditions a1thc timc orthc sttJdy were cssenli,dly the samc as in 1912.

;\t the cnd or thc hcaring reg.arcling this mailcr Chairman Eiscnhowcr announced thatlhc taking or tcstimony

alH.J l'Ilhcr evidence wa.... c1osl:d.

8. CALL FOR Pl'13LIC CO:\II\IE:-;T (comment shccts) .



•

•

•

(PllrSllWII /() ;I!wrne.v General Opinion No. 199-{){)(j [R99-0112] Puh/ic Comment. Cumideratioll and

discussIOn ofcomll1m!s and complainrsjro/ll the public. Those wishing!o address the COlllmiss'ion need nol

request per",ission in (/c/>·once. AClion /akcn as a resull ofpublic comment will be limited 10 direeling staffto

stlldy the mailer or rescheduling the mailer for IUrlher considem/ion and decis'ion at a laler date.)

Alan Gookin asked permission to speak regarding agenda item number 4, the Gila River. Mr. Guokin
indicated he had arrived late and had missed the presentation r~garding th~ Gila River. He asked the

Commission's indulgence and thaI they return III the Gila River maller so he could provide testimony and
other evidence. The chair agreed and Mr. Gookin presented testimony and documentary physical evidence,

The Chairman restated that this is the Iinal opportunity to submit teslimony or other evidence regarding the

navigability or non-navigability orthe San Pedro and Santa Cruz Rivers.

'J. FUTlIRE AGENUA JTE~"\S AND ESTABLISIIMENT OF FlITlJRE ilEARINGS AND OTIIER

I\IEETINCS.

1Il. ADJOlJRN~([NT.

Motion by: Cecil Miller Second by: Jim Iknness

Malian: To adjourn. Vote: All ayc.
Meeting adjourned at approximately 10:55 a.m.

Respectrully submitted,

George Mchncrt, Director
March 10, 2004
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JANET NAPOLITANO

Gov~mor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington, Room 304. Pho~nix, Arizona 85007
Phone (602) 542-9214 FAX (602) 542-9220

F.-mail: streams@mindsprin!:.com Web Page: htlp:!!www.azstreambeds.com

AGENDA AND NOTICE OF' A PUBLIC HEARING TO BE HELD
November 16,2005 at9:30 •.m. in Phoenix, Arizona

(2nd Amended A(:wda)

GEORGE MEHNERT
Executive Director

I.
2.
3.
4.

• 5.

6.
7.
8.

9.

10.

•

Pursu,mtlo A.R.S. §38-431.02, notice is herehy givell that th~ Navigahle Str~am Adjudication Coml11ission
will hold a meeting open to the public at 9:30 a.m. on November 16.2005 nt the La Quinta Inn located at 2510 West
Greenway Road, Phoenix, Arizona (NonJleast comer of 1-17 and West Greenway Road).

Pursuant to A.R.S .. *38-431.03(A)(3). the Navigable Stream Adjudication Commission may vote to go into
Executive Session l'or purposes of Obtaining legal advice from the CUl11mission's allumey un any mailer listed on the
agenda, or pursuant to A.R.S. §38-43 1.03(A) lor discussion or reCllrds exempt hy law Irom public inspection on any
maHer listed 011 lhe ugclluu. or for personnel IllJllcrs lish:d onlhe agl.:lloa.

Title 2 of the Americans with Disabilities Act (ADA) prohibits the Commission from discriminating on th~

basis or uisability in its public meetings. Individuals wilh disahilities who neeu a reasonable accommodation to attend
or communicate at the Commission's meeting, or who require this inlllrlllUlion in alternate forlllat, may COlllaet George
Mehnert ot (602) 542-9214 to nwke their needs knoll'n. Requests should he made as soon as possible so the
Commission will have surficient time to respond. For those individuals who have a hearing impainnenl, this
Commission can be reached through thc Arizona Relay Service at 1-800-367-8939 (TfY) or 1-800-842-4681 (Voicc).
The agcndo ror the mceting is us follows:

CALL TO ORDER.
Roll Call.
Approval orMinulcs (discussion and aetion). Minutes or October 20, 2005. Maricopa Coonty.
All motions and responses to "SALT RIVER I'ROJECrS MOTION rOR FINDING OF LACK OF
~TATUTORY SUUJECT ~1AnER JURI~DICTION TO DETERMINE NA VIGA81L1LTY OF
ROOSEVELT I.AKE'· in both 04·008-NAV and 04-010-NAV (discussion and action).

Adopliou of tile Commission rcport rcgarding the Pima County Small & Minor Watcrcourses (discussion and
action).
Ilearing regarding thc navigability of the Gila River 03-007·NAV.
Hcaring regarding the navigability of the Vcrdc Rivcr 04-009-NAV.
Hearing regarding th~ navigobility orlhe small ond minor watercourses in Maricopa Coullty. 05-014-NA V.
Delennination orlhe navigability of the Coconino County Sm.111 lIml Minor Watercourses 05-010-NAV
(discussion 'lIld action).
Call lor Public Commcnt (comment sh~cts).

(1'111>' IIUII I 10 Allal"ll~)' G~lIeru! OjJilliall Nil. !YY-OO(, fRYY-II02j. ('lIblic Call1ll/elll: Callsid~ruliall ulld

disClissio/l a/COlI/lI/ell/.l· alld COI1lI'!uinrsji-alllllle I'liblic. Those wishillg 10 address Ihe COl1ll1lissio/l /leed /lOI

request p~rlllis.l"iall in ad,·ullcc'. Actioll IUkell as a r~sll!t afl'lIhlic COllllllellt will be lilllileclia direclillg .1·/{l!!'lo

stlld)' liJe Illlmer or reschedlilillg the II/aller!or {ill"rher eallSideralioll a/ld decisio/l 01 a lalu dale.)

II. ruture agenda itcms and establishment or futufC hearings and other mcetings.
12. CUlllmission hlllJgCl aml cllntilllluliull.

13. Legal advice regarding lows and tenns relating to navigahility.
14. ADJOURNMENT.
Thc chair reserves the right to alta thc ordcr orthe agenda.

DOled this 8th" day orNo\'ember, 2005. George \-lehllert, Director, Navigable Stream Adjudicatioll

Commission
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JANET NAPOl.lTANO

Gowmor

STATE OF AIUZOI\A
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007

Phone (602) 542·9214 EAX (602) 542-lJ220
E·mail: streams@minllspring.cllm Weh Page: hllp:llwww.azslreambeds.com

AGENDA AND I'\OTlCJ,; OF A I'L'HLlC HJ,;AHIIXG TO BE HELD
lXovember 16,2005 at9:30 a.lII. in Phoen;., Arizona

(First Amended Agenda)

GEORGE MEHNERT
Executive Director

•

1'lIrsuantto A.R.S. 938·431.02, notice is hereby givcnlhatthe Navigahle S~'eam Adjudication Commission
will hold a meeting open 10 the public "19:30 a.m. on November 16,2005 atlhe La Quinta Inn locmed at 2510 West
Greenway Road, Phoenix, Arizona (Nonheast eOnler of 1-17 and West Greenway Road).

Pursuant to A.R.S .. 938-43 I.03(A)(3). the Navigable Stream Adjudiealion Commission may vote to go into
Executive Session lor purposes of ohtaining legal advice Irolll the Commission's atlomey on any matter listed on the
agenda. or pursuant to A.R.S. 938-431.03(A) lor discussion of rccords excmpt by law from public inspeclion on any
milUcr listed on the ngcndCl. or for pcrsonm:llllaltcrs lislcJ on lhe 'Ig..:m.h.l.

Tille 2 nf Ihe Americans \\'ilh Disahililles Act (ADA) prohibits the Commission li'om discriminating On the
basis of disability in its public meetings. Imliviuuals with <.Jis~,bilitit:s who n~cu lJ reasonable attumllloualiun tu aHeml
or communicate at the COlllmission's mccting. or who requirc this inlormation in ultcrnalc fonnut. may contact George

Mehncrt al (602) 542-9214 to make lheir needs known. Requcsts should he made as SOon as possihle so the
Commission will havc suflicicnl time 10 respond. For Ihose individuals whu have a hearing impainncm, this
Commission can be reaehcd through Ihe Arizona Relay Service at 1-800-367-8939 (TTY) or 1-800-842-468/ (Voicc).
Tile agcnda for the mceling is as follo\\'s:

I. CALLTOORnF.R.

2. Roll Call.
3. Approval ofMinules (discussion and aClion). Minntes of Octoocr 20, 2005. Maricopa Counl)'.
4. Allmolions and responses to "SAI.T RIVER PROJECT'S MOTION FOR FINDING OF LACK OF

STATUTORY SUBJECT MAHER JURISDICTION TO DETERMINE NAVIGABILILTY OF
ROOSEVELT LAKE" in hOlh 04-008-NAV 'md 04·010-Ni\ V (discussion and aclion).

5. Adoplion oflhe Commission replllt regarding the Pima Counl)' Sm,,11 & Minor Walercour>cs (discussion and
aClion).

6. Hearing regarding the navigability orthc Gila River 03-007-NAV.

7. Ilcaring rcgarding th~ navigil!>ilil)' of lhc Vcrde Rivcr 04·009-Nt\V.

8. Hearing rcgardingthc navigability oflhe small and minor watcreourscs in Maricopa Coum)'. 05-0J4-NAV.

9. Call lor Public Comment (commcnt sheels).
(Pl/rmClIII 10 Artome)' Gelleral Opinioll No. 199-0116 (R99-0112j. I'lIhlic Comllle/1/: C'l/IsideTalilJtI and

disutSsiulI ~rconull(.'n',\' uml cumplaintsIrom the pllhlic. Those w;shillK to uclclrc.'ss "Ie Commission need 1I0t

request permi:isiull in uJllullce, Acti,?" lukell us u n:slflt ~rfJl/hli(. c:vl/uncut""i" he limited to direUilllt stu.llto

Sif/'ZI' II,,' //Iarter ur reschedCllillg Ihe 1II1JIIer{i;r{imher cUlisideraliuli Clnd decisiull ClI CI ICller dUle.)

10 Future agcnda items and estahlishment of fulure hearinp and olher mcetings.
II. Commission budget and continualion.

12. ADJOURNMENT.
The ch~ir reserves lhe :-ight tu alter the unJcr of {he agclll~a.

Dated Ihis 26'" day ufOcloher. 2005. George Mehnert, Director. Navigable Stream Adjudication Commission
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JANET NAPOLITANO

Gov~mor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 W~SI Washington. Room 304. !'ho~nix. Arizonu R5007
Phonc (602) 542-9214 FAX (602) 542-9220

[·mail: streull1s@mindspring.comWcbPagc:http;llw\Yw.a.slreambeds.com

AGENDA AND NOTICE OF A PlBLIC HEARIi':G TO BE HELD
November 16,2005019:30 a.l11. in Phoenix, Arizona

GEORGE MEHNERT
Executive Director

I.
2.

3.

4.

5.• 6
7.

•

Pursuanl to A.R.S. ~38·431.02. notice is hereby given thallhe Navigable Stream Adjlldication Commission
will hold a m~cting op~n to the public at 9:30 a.m. on Novemb~r 16,2005 althe La Quinta Inn IO~Uled at 2510 W~st

Gr~en\Vay Road, I'ho~nix. Ari7.llna (Noltheast cOI11~r of 1-17 and Wesl Gr~enll'ay Road).
Pursualll to A.R.S .. §38-431.03(A)(3). Ih~ Navigable St~am Adjudication Commission ma)' Vlltc III llo inll1

Executive Session for pU'l'0scs of obtaining leila I advk~ Ii-om the Commission's anomey on any maner listed on tile
agenda, or pursuant to A.R.S. *38-431.03('\) for discussion of records exempt by law Ii-om public inspection on any
maller listed on UtC agenda, or for personnel man~rs Iist~d on the ag~nda.

Tille 2 or the Americans with Disabilities Act (ADA) prohibits the Commission Ii-om discriminating on th~

basis of disability in its public m~ctings. Individuals with disabiliti~s who oeed a reasonable accommodation to attcnd
l\r conllnunieale al the Commission's meeting, or who require Ihis inlllrlnalion in alternale !llrlnal. may contact G~orge

Mchncr! al (602) 542-9214 to make Iheir needs kno\\'n. Reqll~'ts shnuld he made as soon as pnssibk so the
Commission will have suflicient time to responu. For those individuals who have a hearing impainnent, Ihis
Commission can be reached Ihroullh the Miwna Relay Service at 1-800-367-8939 (TTY) or 1-800-842-4681 (Voice).
The agenda for the meeting is as Il,lIo\\'s:

Ci\l.L TO ORDER.
Rull Call.

Approval of Minutes (discussion and action). Minutes of October 20, 2005, Maricopa Counly.

Hearing regarding the navigahility of the Gila River 03-007-NAV.

Ilearing rcganJing the navigability of the Verde River 04-009-Ni\V.

Ilcaring regarding the navigability of the small and minor watercourses in Murieopa COllnty, 05-014-NA V.
Call tor Public Comment (comment sheels).

(Pllrmullt to A1101'1/".1' 0'ellerul Upillioll No. IYY·()06 fR99-0UJ/. I'lIhlic COIIII","t: Considerotioll ulld

disL'lfSsiulI ufcummeIJls UIH} cUIII/Jluints./i'um lite jJllhlic. Thuse: wishiJlK tu ucltlress lite Cuml1lis.W·UIl "eeel nol

reqlle"1 perlllissiull ill Ud"UIlC<'. Actioll/uken us U resliit u.!,pllblic Wllllllellt lI'il/ be lillliled 10 direc/ing "Io}/IO

'''/{~v the lIIuller or reKhedlilillg Jile lIIaller}iJrjill'lller wllsideratioll allcl decisioll at a laler da/e.)

8. Future agenda items and establishmelll of futllrc hearings and other meetings.

9. Commission budget and continuation.

10. ADJOURNMENT.

The chair rescrves the right to alter the order of the agenda.

Dateu this 6'h day ufOctoher, 2005, George Mehnert, Director, Navigable Stream Adjudication Commission
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JANET NAPOLITANO

Governor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 W~SI Washington, Room 304, Phoenix, Arizona 85007

Phonc (602) 542-9214 FAX (602) 542-1)220

F.-nwil: streams@mindspring.colJI Web Page: http://www.azstreambeds.com GEORGE MEHNERT
Executive DireclOr

•

CONSOLIDATED MEETING MINUTES
Meeting was continued and included 3 separate dates, November 16, 2005,

November 17, 200S, and January 18,2006.

Phoenix, Arizona

November 16, 2005

COMMISSION MEMBERS PRESENT
Jay Brashear, Dolly Echeverria, Earl Eisenhower, Jim Henness & Cecil Miller.

COMMISSION MEMHERS ABSENT
None, Jay arrived about 10 minutes after meeting was called to order.

STAFF PRESENT
George Mehnert, Dir and Curtis Jennings, Attorney who arrived about 10 minutes after
meeting was called to order.

l. CALL TO ORDER.

Chair Eisenhowcr called the meeting to order at approximately 9:36 A.M.

2. ROLL CALL.

See Above.

3. APPROVAL OF MINUTES (discussion and action).

A. October 20, 2005 Maricopa County

Motion by: Dolly Echeverria Second by: Cecil Miller

Motion: To accept minutes as submitted. Vote: All aye.

4. All motions and responses to "SALT RIVER PROJECT'S MOTION FOR

FINDING OF LACK OF STATUTORY SUBJECT MATTER

JURISDICTION TO DETERMINE NAVIGABJLILTY OF ROOSEVELT

LAKE" in both 04-008-NAV and 04-010-NAV (discussion and action). Two

people spoke on the subject, Mark McGinnis, John Helm.

5. Adoption of the Commission report regarding the Pima County Small &

Minor Watercourses (discussion and action).

Motion by: Cecil Miller Second by: Jim Henness

Motion: To adopt the Commission Report as Written. Vole: All aye.

6. Hearing regarding the navigability of the Gila River 03-007-NAV.



•

•

7.

8.

9.

10.

11.

12.

13.

14.

Witnesses included: Laurie Hachtel. Jon Fuller, Dennis Gilpin, Gary

Huckleberry, Douglas Littlefield, Jack August, David Weedman, Alan Gookin,

and John Hestand.

Hearing regarding the navigability of the Verde River 04-009-NAV.

David Weedman testified because he cannot appear at a later date, and the balance

of this hearing was completed on January 18,2006.

Hearing regarding the navigability of the small and minur watercourses in

Maricopa County, 05-014-NAV.

Matter was continued to November 17,2005.

Determination of the navigability of the Coconino County Small and :\1inor

Watercourses 05-01O-NAV (discussion and action).

Call for Public Comment (comment sheets).

(Pursuanl to Attorney General Opinion No. 199-006 [R99-002). Public

Comment: Consideration Qnd discussion 0/ comments and complaints frolll Ihe

public. Those wishing to address the Commission need not requesl permission in

advance. Action taken as a result ofpublic comment will be limited to directing

staff to study the matter or rescheduling the mailer for further consideration and

decision at a later dale.) None.

Future agenda items and establishment of future hearings and other

meetings.
Commission budget and continuation. Continued to future date.

Legal advice regarding laws and terms relating to navigability. Continued to

future date.

ADJOURNMENT. Meeting was not adjourned. At approximately 4:40 P.M.

the Chair continued the meeting to November 17,2005 at 9:00 A.M.

November 17, 2005

Meeting Continued from November 16, 2005

•

COMMISSION MEMBERS PRESENT
Dolly Echeverria, Earl Eisenhower, & Jim Henness.

COMMISSION MEMBERS ABSENT

Jay Brashear, Cecil Miller.

STAFF PRESENT
George Mehnert, Dir and Curtis Jennings.

2



•
1. CALL TO ORDER.

Chair Eisenhower called the meeting to order at approximately 9: 11 A.M.

2. ROLL CALL.

See Above.
3. APPROVAL OF MINUTES (discLission and action)

None.

•

•

4.

5.

6.

7.

8.

9.

10.

11.

All motions and responses to "SALT RIVER PROJECT'S MOTION FOR

FINDING OF LACK OF STATUTORY SUBJECT MATTER

JURISDICTION TO DETERMINE NAVIGABILILTY OF ROOSEVELT

LAKE" in both 04-008-NAV and 04-010-NAV (discussion and action). No

discussion.
Adoption oUhe Commission report regarding the Pima County Small &

Minor Watercourses (discussion and action).

Completed 011 November 16,2005.
Hearing regarding the navigability of the Gila River 03-007-NAV.

Witnesses included: Stanley Schumm, Douglas Littlefield, D.C. Jackson, Hjalmar

Hjalmarson, and Jon Colby. The Chair closed the hearing for the taking of

evidence and indicated lhal the deadline date for filing post hearing opening

memorandums will be determined in relation to the Commission's receipt of the

court reporter's transcript of the proceedings.

Hearing regarding the navigability of the Verde River 04-009-NAV.

Hearing continued to January 18,2006.
Hearing regarding the navigability of the small and minor watercourses in

Maricopa County, 05-014-NAV.
Witness was Jon Fuller. Chair closed this matter for taking of evidence.

Determination of the navigability of the Coconino County Small and Minor

Watercourses 05-010-NAV (discussion and action).

Motion by: Jim Henness Second by: Dolly Echeverria

Motion: Not navigable as of statehood. Vote: All aye.

Call for Public Comment (comment sheets).

(Pursuant to Aflorney General Opinion No. 199-006 [R99-002). Public

COII/ment: Consideration and discussion of comments and compluints from the

public. Those wishing to address the Commissioll need not request permission ill

advance. Action taken as a result ofpublic comment will be limited to directing

staff to study the matter or rescheduling the matter for furtlrer consideration and

decision at a later date.) None.

Future agenda items and establishment of future hearings and other

meetings.



•
12. Commission budget and continuation. Continued to future date.

13. Legal advice regarding laws and terms relating to navigability. Continued to

future date.

14. ADJOURNMENT. Meeting was nol adjourned. At approximately 8:42 P.M.

the Chair continued the meeting to January 18,2006 at 10:00 A.M.

January 18,2006
Meeting Continued from l\'ovember 18, 2005

COMMISSION MEMBERS PRESENT
Jay Brashear, Dolly Echeverria, Earl Eisenhower, & Jim Henness.

COMMISSION MEMBERS ABSEl\'T
Cecil Miller.

STAFF PRESENT
George Mehnert, Dir and Curtis Jennings.

•

•

1.

2.

3.

4.

5.

6.

CALL TO ORDER.

Chair Eisenhower called the meeting to order at approximately 10:06 A.M.

ROLL CALL.

See Above.

Motion by: Dolly Echevereria Second by: Jim Henness

Motion: To go into executive session. Vote: All aye.

Meeting went into Executive Session beginning at approximately 10:04 A.M.

regarding agenda items 4, 12, and 13, and the Executive Session ended at

approximately 10:38 A.M.

APPROVAL OF MINUTES (discussion and action).

None.

All motions and responses to "SALT RIVER PROJECT'S MOTION FOR

FINDING OF LACK OF STATUTORY SUBJECT MATTER

JURISDICTION TO DETERMINE NAVIGABILILTY OF ROOSEVELT

LAKE" in both 04-008-NAV and 04-0IO-NAV (discussion and action). The

Chair stated that the Commission will acceptjurisdictioll regarding the

navigability of Roosevelt Lake.

Adoption of the Commission report regarding the Pima County Small &

Minor Watercourses (discussion and action).

Completed 011 November 16,2005.

Hearing regarding the navigability of the Gila River 03-007-NAV.

4
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•

Completed on November 17,2005.

7. Hearing regarding the navigability of the Verde River 04-009-NAV.
David Weedman was permitted to testify regarding this matter on November 16,

2005 and did not appear on January 18, 2006; however, the Chair stated that his

the transcript of his testimony on November 16,2005 will be appear as Appendix

a to the Verde River hearing transcript. Appearing as witnesses were: Jon Fuller,

Philip Pearthree, Jon Colby. Douglas Littlefield, and Jim Slingluff. AAG Laurie

Hachtel said she will write a letter to the Commission regarding the status of an

appeal regarding Ind ian Nations and the State Land Department. Following

completion of the testimony, the Chair closed the hearing for taking evidence and

indicated that a date will be established for the deadline 10 receive post hearing

legal memorandums based on the date the Commission receives the court

reporter's transcript of the hearing. Attorney Joy Herr-Cardillo will mail to the
Commission a copy or the CD containing the PowerPoint photographic slides

presented by witness Jim Slingluff.
8. Hearing regarding the navigability of the small and minor watercourses in

Maricopa County, OS-OI4-NAV.
Completed on November 17,2005.

9. Determination of the navigability of the Coconino County Small and Minor

Watercourses OS-OIO-NAV (discussion and action).

Completed on Novem her 17, 2005

10. Call for Public Comment (comment sheets).
(Pursuant to Attorney General Opinion No. lYY-(JU6 [RYY-(J(J2j. Public

Comment: Consideration and discussion of cOlllments and complaints from the

public. Those ~""ishil/g to address the Commission need I/ot request permissiol/ in

advance. Action taken as a result ofpubric COlllment will be limited to directing

staff to study the matter or rescheduling the mailer fur further collsideratioll und

decisioll at a later date.) None.

11. Future agenda items and establishment of future hearings and other

meetings.
12. Commission budget and continuation, Continued to future date.

13. Legal advice regarding laws and terms relating to navigability. Continued to

future date.
14. ADJOURNMENT. Meeting was not adjourned. At approximately 8:42 P.M.

the Chair continued the meeting to January 18,2006 at 10:00 A.M.

Motion by: Jay Brashear Second by: Jim Henness

Motion: To go into executive session. Vote: All aye.

Meeting adjourned at approximately 3:30 P.M.

5
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•

Respectfully subm itted,

George Mehnert, Director
January 19, 2006

6
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JANET NAPOI.ITANO

Govcmor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washington, Room 304, Phoenix, Arizona 85007

Phone (602) 542·9214 FAX (602) 542-9220
E-mail: stre:lms@mindspring.cum Weh Page: hlll.:llwww.azslrcambcds.com

AGENDA AND NOTIO: OF A nBLIC IlEAI~INGTO UE IIELD
January H. 2005. at 12:00 1'.1\1., in Yuma, Arizona

(First Amcnded Agenda)

GEORGE MEl INERT
Executive Director

•

Pursuant to A.R.S. 938-431.02. nut icc is hereby given that the Navigahle Stream Adjudication Commission
will hold a meeting open to the public on Janu:lry 24, 2005 at 12:00 p.m. in the Yuma County Supcrvisors' Auditorium
located at 198 SOUUl Main, YUllla, Arizona.

Pursuant to A.R.S .. *38-431.03(A)(3), UlC N:lvigablc Stream Adjudication Commission Illay votc tu go into
ExcCIIlive Session for purposcs of obtaining Icgal auvicc rrom the Commission's allome)' on any mailer listed on the
agenda. or pursuant to A.ltS. *38·431.03(A) or ror discussion urrecords exempt by law rrom public inspection on any
mailer listed on the agenda. or lur persunnel mailers listed on the al;enua.

Title 2 of the AmericaJl "ith Disabilities ACI (ADA) pfllhibits the Commission from discriminatiilg on the
basis of uis:lbility in its public meetings. Inuiviuuals wilh uis:!bililies whll necd a rcasonahlc ,ICcoll1ll1odation to altend
or commllnicate at Ihe Commission's Illccting. or who rcquire this infonnalion in altemale format. may contact George
Mehncrt at (602) 542-9214 to make Iheir needs knuwn. Rcqucsts should be nwde as soon as possible so the
Commission will have suflicicnl timc to respond. For those individuals who havc a hcaring impainncnt. this
Commission can be reached Ulrough the Arizona Reluy Service at 1-800-367-8939 (TrY) or 1-800-842-4681 (Voice).
Thc ngenda ror the mceling is as follows:

1. CALL TO ORDER

2. HOLL CALL.

J. APrROVAL OF MINUTES (discussion anu action).
A. November 15.2004, Gila (OUIll)'.

4. IIEARII\'G IU::GARDING TilE .'IAVIGAUIUT\· OR i\:ON·NAVIGAUILlT\' OF TilE GILA IUVER
OJ-007-NA V.

S. STATUS OF CASES AND BUDGET (uiscllssion ~nd action).

6. Al'TORNEY 1l0UI~LY RATE (discussion and action).

7, CALL FOR PUBLIC CO~I.\IE 'T (comment sheels).

(I'ursualll 10 AI/oruey Gel/eral Opil/ioll No. /99-006 {R99-0112/ I'ublic COli/mel/I: COl/sideralioll al/d

dlsCUSSlO1/ ofcommenls alld complailllsjroll/ Ihe public l1wse Wishing 10 address Ihe COli/mission need 1101

requesl permis'sic", in advallee. ACliun taken (IS (I resull ofpublic comlllell/,"ill be limiled ta direcling stajllo

SIll(~V /he mailer or reschedulillg Ih" matler for fllrther consid(,/,{I/iol/ and decisiol/ 01 a 100er dOle.)

8, FUTURE AGENDA rn:.\IS A 'IJ ESTAUI.lSmlENT OF FUTURE IIEARINGS ANO OTI/En
1\1EETIl\(;S.

9. ADJOUHNI\I ENT,

The chair reseryes ti,e right to aller Ihe order or the agenua.

Dateu Ihis 12U, day or January. 2005

Gcorgc Mehnert. Director

Navigable Streal11 Adjudication Commis;inn
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JANET t-:APOLlTANO

Govcmor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

J700 West Washington, Room 304, Phoenix, Arizona 85007

Phone (602) 542-')214 fAX (602) 542-9220

[.nwil: streams@mindspring.colII Weh Page: hllp:llwww.azstreamheds.com

AC[,;NDA AND NOTICE OF A PUBLIC HEARING TO BE HELD
January 24, 2005, at 12:001'.1\1., in Yuma, Arizolla

GEORGE MEIINERT
Executive Director

1.

2.

3.

• 4.

5.

6.

•

Pursuant to A.R.S. ~38-43 1.02, nnlice is hereby given that tbe t-:avigable Stream Adjudication Commissioll
will hold a meeting open to the public 011 January 24. 2005 at 12:00 p.m. in the YUllla County Supervisors' Auuitorium

located at 198 South Main, Yuma, Arizona.
Pursuant 10 A.R.S .. *38-43 1.03(A)(3), the Navigable Stream Adjuuication Commission may vole 10 go inlo

Executive Session lor purposes of ohlainillg legal advice rrom the Commission's altomey 011 any maller listed on the
agenda, or pursuanl to A.R.S. §38-431.03(A) or ror discussion or records exempt by law rrom public inspection 011 any
muller listed on the agenda. or fiJr personllclmallers listed on the agenda.

Titk 2 or the Allleriean ",ith Disabilities Act (ADA) I'nlhihiLs the Commission rnllll discriminating on lhe
basis or disability in its public meetings. Individuals wilh disabilities wbo need a reasonahle accommotlation to allend
or cOllllllunicate at lill.: Commission'S meeting, or \\."110 rC4uirc this inform<Jtion in alternate format, may contact George
Mehnert at (602) 542.9214 10 make their needs kIlOWII. Requests should he made as soon as possible so the
COlllmission will have suflicicnt time [0 respond. For those individuals who have a hearing impairment, ulis
COlllmission can be reuched through the Arizona !Zelay Service at 1-800-367-8939 CITY) or 1·800-842-4681 (Yoiee).

111e agenda ror the meeting is as follows:

CALL TO ORDER_

Il.OLL CALL.
APPROVAL OF MINUTES (di"ussion and action).

A. November 15. 200~, Maricopa ("oullly.
HEARING REGARD I 'G THE I'IAVIGABILITY OR NON-NA YIGABILlTY OF THE GILA RIVER

03-007-NA V.
ST/\TUS OF CASES AND BUDGET (discussion and actillll).

CALL FOR PUBLIC COMMENT (comment sheelS).
(PurmulIl Iu Attumey Geneml Opillioll Nu. 199-006 {R99.002J. Pllblic CUlllmellt: CUII"ideruriull IIlld

discussion 0/wmmenl;' und c;umpluilllsJi-ulII Ihe publi~·. Thuse wishing 10 uddress Ihe Comlllission need nol

reque;'1 permission ill Ut/VUIlCC. AcliulIlC1kell u., II resull o{public commenl will be IimiletllC1 direcling slC1.!flo

sludy Ihe muller Or rescheduling Ihe IIIUller!ur.lill'lher cOllsideruliun und decision ul a luler date.}

7. FUTURE AGEI"DA ITEMS AI"D ESTABLISHMENT OF FUTURE HEARINGS AND OTHER

MEETINGS.

8. ADJOlJRNMENT.
n1e chair reserves the right to alter the ordcr or the agcnda.

Dated this 21 st day of December . 200~

George Mehnert, Director
Navigable Stream Adjudication Cummission
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JANET NAI'OLITA 0

Govcnlor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION CO:vlMISSION

1700 W~Sl Washingtoll, Room 304, Phoenix, Arizona 85007
Phone (602) 542-'.1214 !-"AX (602) 542-9220

E-mail: streams@mindspring.eom Web Page: nttp:llwww.azstreambeds.eom

MEETING MINUTES
Yuma. ArilOnu. January 24, 2005

GEORGE MEHNERT
Executive Director

COMMISSION I\1E\1BERS PRESENT
Jay Orashcnr, Dolly Echeverria, Earl Eisenhower.. ami Cecil Miller.
COMMISSION I\1E.\1BERS ABSENT
Jim II~nncss.

STAFF PRESENT
George Mehncrt, and Commission Legal Counsel C"rtis Jennings.
1. CALL TO ORDER,

Chair Eisenhow~r called the me~ting 10 urdcr al approximately 12:06 p.lIl.

2, ROLL CALL.
See above.

•

•

3.

4.

5.

6,

APPROVAL OF MINUTES (discussion and action).

A. November 15. 2004. Gila County.
MOlilll1 by: Dolly Echev~rrin Secom! by: Cecil Miller

Motion: To approve thc minutes or Novemb~r 152004. Vote: All ayc.
HEARING REGARDI1"G THE roiAVIGABILITY OR NON·1"AVIGABILITY OF THE GILA RIVER

03-007-:'IAV.
Cheryl Doyle and Dr. Ottozawa Chatuproll appeared on behulrorth~ State l.and Depal1mcnt.
They discussed the repol1 regarding th~ Gila River Ii'om the Colorado River conlluence to thc lown or

Sallord;
STATUS OF CASES AND BUDGET (l!iscllssion nnl! aClion).
Director: The Govemor's Ortiee and the Legislature are prcscntly engaged in the budget process. The

Commission is nllt asking li)r allY additional runding ror ~idl~r FY2005 or FY2006 beyond that

recommenl!ed by the 051'13 and the JLI3C, unless and until appcals are liled. The greater problcm is lor tll~

Land D~partm~nt which n~cds lunding to pay outsidc engine~rs to pr~pare reports and appear at hearings.
Th~ issue we arc working on right now witlllh~ Deputy Lond Commissioner und with the Governor's Offic~

und the Legislature is money vcrsus timc tobie, related lo holl' soon w~ can gel hearings done. Jay IJrash~ur:

Raised Ihe is>Uc ur hearings notificalion b~yond Icgaladvcrtisinl; anl! flllll.!ing fur slIch nuli licatiun. Mr.

I3rashear asked obout the stotus or the newslettcr publicotions and lhc direclor pointed out lhat we have had
no Il~edtn l!n a newslctt~r lately and it has never be~n notice because ~veryone who receives the newsletter

also receives agendas. Mr. I3rasheor said he duubts anyone ever reads Icgal notie~s. Mr. 13roshear soid we

need to put the word oul in another lonn thot is b~tler lhon the legal notice. Mr. I3rashcar stat~d thot he
believ~s only the people who are reolly inter~stcd ill our work actuolly reod the legal notices. Mr. Brashear

said lhat to beli~ve the legal notiecs rcally engagc th~ public in the process is a lietion because the public
r~ally doesn't know lhal anything is taking pluce. The director said Ihal a cOllple or ycars agu lYe askel! lor

un udditional $50.00000 be)'ond our base blldg~t ror Ihe purpos~ or adv~l1isillg. but that mon~y was n~v~r

app"wed.
ATTOR!'iEY HOURLY RATE (discussiullalld actiun).
Th~ dircclor indieat~d thal w~ are considering an additinnal $25.00 or $50.00 per hour. botlYC willnol h~

ahle to muk~ any eh;lIlgcs unlil afler the new contract wi til th~ ultom~y has ocen signcd and an amenl!menllu

the contract ror tll~ hourly rat~ will have to b~ approv~d. The Comlllissioners discuss~d the hourly rule Dr the

Commissiull 's Allurney ($150.00 per hnur) und tabled Ih~ molter ulllil a ruture dute. Regarding allol'll~y

costs the Dircctor indicated the ottomey rces arc 0150 related to the Land Department's hudg~t and how many

repul1s they call have prepured and hnw many cxperts th~)' can have appear at hcarings and during what

p~riod ortime. He said W~ also must det~nnine at which hearings tll~ Commissillllcrs want an expert.

Chainnon 13rashcur indicated lhul he waS Chair when II'~ hir~d our allomcy and lhat Curtis was tl,C ani)'



•
7.

8.

applicant when the Comll1ission senI oul bids, and thaI SPO lold him we should expeclto pay $225.00 per

hour. The Chair indicatcd that we would make a dccision following our bud~et hcarings.

CALL FOR PUBLIC COMMENT (comment sheets).
(['"rmalll 10 Allum,,>, C"",,ral 0l'illiull Nu. /99-006 {R99-002j. f'"hlic COI/II/I""I: CO/lJidcrulioll Ullc/

discussion ~f commC!nts (Jlld cumpltJinl.\'.Ii·ol1l rhe public. Thuse wishil1g Iv address fhe CummisxiUJJ filled not

reqw:s/ permissiul1 in ut/ ...'wu.:e. Jlc:/iulT luke" us u n:sull u.FplIblic CUlIlmC:111 ,...·,-11 be limited/u direc;/ing ~;Iu.frlu

s(lIdy fIJe 11/lJ"cr or n'lcheduling 'he l1Iuflcr.!iJrjitriller cUl/siderll/iull and decisiolllll {/ lur"r (/a(e.)

Dr. Oltozawa Chatuprou represcnting the Swte Land Department: Dr. Chatupron asked thc Commission not

to scnd reports to the Land Dcpartmcnt. olher than the Sail. becausc of the Land Depar~l1ent's inability to acl

on the reports. without additional tlll1ding. Dr. Chatupron said he recognizes the Commission has ajob 10 do

but to thc cxtent possible hc is asking us to hold otT sending the Slatc Land Dcpartmcnt any rcports olhcr than

the Saltlhis liscal year. The Chair indicated that he \\"ould like to help the Land Department obtain additional

money to do the Commission's work. citing the probtem encounlered in Globe when expert lestimony was
1101 availahle and the hearing regarding the lJpper Salt River had tn he continued as a result. Jay I~rashear

saiu he \Van,ou '0 clarify lha' tho work 1)r. Chalupmn was talking aboul is the funding needed to handle
reports of navigability or non-navigability frllln the Commission. once they reach the Land Department. Dr.

Chalupron indieatL'd this \I'as the work he was talking about and not the work of experts appearing at
hearings..\1r. Urashear indicated that if the State wants the job done they should give us the money we need
In do it. Mr. Brashear said we arc talking ahoul chump chan~e insnfar as the Statc budget is concerneu. Dr.
Chatupron indicated he was notlrying to give us any heartache. but they have a considerable budget problem.

Curtis Jennings said he wanled to clarity what rcpoI1S Ule Land I)epaltmcnl wanled uS 10 holu all' sending
lhem 1,)1' the balance of ulis liscal year. Dr. ChalUpron said he believes they will be able to handle our small

and minor walercourse reports and that O,e mqjor watercourses arc the issuc. The Director indicated he has

discussed the malleI' Wilh the Deputy Land Commissioner regardin~ budget and limetable. He also indicalcd
that the budget people we deal with arc aware the Commissioner's lerms do not expire until June 30, 2008.

The Director \Vanted to also point oul that. regarding timetahle and Sunscl date. ()nce a rep(lIt from the
Commission is filcd with the Land Department almost 8 months of appeal time remains. Chainnun

Eisenhower said we will continue to hold evidentiary hcarings and we will think about the delerminations and
reports. Commissioner f1rashear said that maybe some sources would donale money to the Slate to ~et this
done, The Director stated thai tile Commission caonot directly accept gills without a change in the law; and

that fnr an agency tn accept such gills the law must say it may, and the law docs nut presently state this.

FUTURE AGENDA IT£.\1S ANO ESTABLISHfI1ENT OF FUTURE HEARINGS A~D OTHER

i\1EETJ:'oIGS.
The Chair discussed hearin~s in Yavapai Counly and Ole need for experts because of the number of

watercourses. The Chair indicated We will hold off establishing hearings unlil we talk to the Land
Depur~nent. the Governor and Legislative bud~et stan: elc. Mark McGinnis WUnlL'U to clarify dates of

hearings 50 he can arrange fnr experts The Chair stated we will hold hearings nnly on the Yavapai l'ounty

walcrcourses in Marcil.

9. ADJOURNMENT.
Malian by: Jay Urashear Second by:
MOlion: To adjourn. Vote: 1\11 aye.
Meeting adjourned al appro.,imately 12A8 p.m.

Dolly Echeverria

•

}{espectlully submilled.

George Mehner1. Director

January 25, 2005
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JANET NArOLlTi\I"O

Gnvemor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 \\iest W~shil1gton. Room 404, Phoenix, Arizona 85007
Phone (602) 542-9214 FAX (602) 542-9220

E-mail: streal11s@mindsprin~.colJ1 Weh Page: http://www.31streamheds.coJ1l

AGENDA AND NOTICE OF PUBLIC MEETING
TO BE HELD May 24,2006 AT 10:00 A.M.

PHOENIX, ARIZONA

GEORGE MEHNERT
Executive Director

•

Pursuant to A.R.5. §38-431.02, notice is hereby given to the members of the Navigable

streum Adjudication Commission und to the general public that the Nuviguble Stream

Atljutlicution Commission will hold u meeting open to the public on Muy 24, 2006 at 10:00 A.M.

<:It L<:l Quint<:l Inn Phoenix North, 2310 West Greenw<ly Rd, Phoenix, AZ 85023, in the Vista Room.

1-17 <:lnd West Greenw<:ly Road, northeast corner.

Pursuant to A.R.S. § 38-431.03(A)(3), the Nuviguble Stre<:lm Adjudication Commission

may vote to go into Executive Session for purposes of obtuining legal advice from the

Commission's attorney on uny matter listed on the agenda, or pursuant to A.R.S. ' 38-431.03(A) or

for discussion of records exempt by law from public inspection on <lny matter listed on the

agend<l.

Title 2 of the American with Dis<lbilities Act (ADA) prohibits the Commission from

discriminating on the basis of disubility in its public meetings. lndividuals with disubilities who

need u reasonable accommodation to attend or communicate at the Commission's meeting. or

who require this informution in alternate formut, may contact George Mehnert at (602) 542-9214

to make their needs known. Requests should be mude uS soon uS possible so the Commission

will have sufficient time to respond. For those individuuls who have a hearing impairment, this

Commission can be reuched thruugh the Arizunu Relay Service at 1-800-367-8939 (TTY) or 1-800

842-4681 (Voice). The ugenda for the meeting is as follows:

1. CALL TO ORDER.

2. Roll Cull.

3. Approval of Minutes (discussion und action). Minutes of April 11, 2006.

4. Determination of the nav;g<:lbility of the small and minor watercourses in Gila County,

04-010-NAV (discussion and Jction).

5. Determinution of the navigubility of the Gila River 03-007-NA V (discussion and action).

6. Determinution of the navigubility of the Upper Salt River 04-008-NAV (discussion and

action).

7. Determinution of the nuvigability of the Verde River 04-009-NAV (discussiun <lntl actiun).

8. Motion by the Attorney GenerJI in its Response Memorandum reluting to the Verde

River to strike from the record First Americun Title InsllrJnce Cumpany uf Ari:wna's

Joinder Memorandum to s<1lt River Project's Opening Memorandum und to Phelps

Dutlge's Opening Memorundul11, on the bJsis of untimely filing (discussion ilnd ilction).

9. Renewal of Attorney Contract to be effective July 1,2006 through June 30,2008,

(d iSCllssion and action).

10. Budget/Funding condition <lnd forecast.



• 11. Budget Supplementul Request for FY2006 regurding notice of intent to seek judiciuJ

review.

•

•

12. Cull for Public Comment (comment sheets).

(PlIrsllallt to At/oTllelJ Gwernl Opillioll No. 199-006 [R99-002]. Public Commellt:

COllsideratioll mId disClIssioll of COlnll1wts mId camplaillts from the public. Those wishillg to

address the Commission lIeed IIOt reqllest permissioll ill advallce. Actioll takell as a reslIlt of

plIblic Comnlwt will be limited to directillg staff to stlldy the mailer or rescJzedllling the mailer for

fllrlher cullsidemlioll nlld decisioll at n Inler date.)

13. Future <lgendu items und estublishment of future meetings.

14. ADJOURNMENT.

The chui r reserves the right to ulter the order of the ugendu.

Dated this 17th day of May, 2006, George Mehnert, Director, Navigable Stream Adjudication

Commission
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JANET NAPOLlTA:-.IO

(jov~mor

STATE OF ARIZONA
NAVIGABLE STREAM ADJUDICATION COMMISSION

1700 West Washin!\lon. Room 304. Phoenix. Arizona 85007
Phone (602) 542-9214 FAX (602) 542-9220

I:-mail: slrcams@mindspring.com Web Page: http://www.azstreambeds.com

MEETING MINUTES
Phoenix, Arizona, May 24, 2006

GEORGE MEIINERT
Executive Dirl:Clor

COMMISSION MEMBERS PRESENT
Jay Brashear, Dolly Echeverria, Earl Eisenhower, Jim Henness, Cecil Miller.

COMMISSION MEMBERS ABSENT
None.

STAFF PRESENT
Curtis Jennings, George Mehnert.
1. CALL TO ORDER.

Chairman Eisenhower called the meeting to order at approximately 10:04 A.M.

2. Roll Call.

See above.• 3. Approval of Minutes (discussion and action). Minutes of April 11, 2006.

Motion by: Jim Henness Second by: Dolly Echeverria

Motion: To accept minutes as submitted. Vote: All aye.

•

4. Determination of the navigability of the small and minor watercourses in
Gila County, 04-0 IO-NAV (discussion and action).

Motion by: Cecil Miller Second by: Dolly Echeverria

Motion: That the Gila River was not navigable. Vote: All aye.

5. Determination of the navigability of the Gila River 03-007-NAV (discussion

and action).

Motion by: Jim Henness Second by: Jay Brashear

Motion: That the Gila River was not navigable. Vole: All aye.

6. Determination of the navigability of the Upper Salt River 04-008-N AV

(discussion and action).

Motion by: Jay Brashear Second by: Earl Eisenhower

Motion: That the Upper Sail River was navigable Vote: One aye. Four nay.

Motion by: Jay Brashear Second by: Jim Henness



•
Motion: That the Upper Salt River was not navigable. Vote: All aye.

7. Determination of the navigability of the Verde River 04-009-NAV (discussion

and action).
Motion by: Jay Brashear Second by: Earl Eiscnhowcr
Motion: That the Verde was navigable Vote: Second and Motion

Withdrawn.
Motion by: Dolly Echeverria Second by: Cecil Miller
Motion: That the Verde River was not navigable. Vote: All aye.

8. Motion by the Attorney General in its Response l\lemoralldulll relating to

the Verde River to strike from the record First American Title Insurance

Company of Arizona's Joinder Memorandum to Salt River Project's

Opening Memorandum and to Phelps Dodge's Opening Memorandum, on

the basis of untimely filing (discussion and action).

Motion denied by Chair.

•

•

9.

10.

11.

12.

Renewal of Attorney Contract to be effective July 1, 2006 through June 30,

2008, (discussion and action).
Motion by: Jim Henness Second by: Dolly Echeverria

Motion: That the contract be renewed through June 30.2008. Vote: All aye.

BUdget/Funding condition and forecast.

The Chair and the Director explained the condition of the budget.

Budget Supplcmental Request for FY2006 regarding notice of intent to seek

judicial review.
The Chair and the Director commented that a supplemental request for

$50,000.00 has been filed but has not yet been acted on.

Call for Public Comment (comment sheets).

(Pursuant to A/tomey General Opinion No. /99-006 [R99-002]. Public

COl/1ment: Consideration alld discussion of comments and complaints from the

public. Those Ivishing to address the Commission need Jlot request permission in

advance. Action taken as a result ofpublic comment ""ill be limited to directing

stall to study the matter or rescheduling the matter for further consideration and

dC'cision at (/ later date.)

2



•
Questions and conversation by an unidentified guest regarding prior Gila River

Lawsuit took place.

13. Future agenda items and establishment of future meetings.

None specifically established.

14. ADJOURNMENT.

Motion by: Jay Brashear
Motion: To adjourn. Vote:

Second by: Cecil Miller

All aye

•

•

Meeting adjourned at approximately 10:50 A.M.

Respectfully submitted,

George Mehnert, Director
May 24, 2006

J
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EXHIBIT D
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EXHIBIT E
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Evidence Log

Hearing No. 03-007

•

•

Arizona Navigable Stream Adjudication Commission

Gila River
Graham County October 14, 2003, Greenlee County October 15,2003, Pinal County March 9, 2004, Gila
County Nuvember 15, 2004, Yuma Cuunty January 24, 2005, Maricopa County November 16 and 17,
2005.

---

Item Received Entry
Number Date Source to ANSAe Description By

1 Pre Aug, Evidence on hand at prior Four Volumes, r, II, III, IV, and the Criteria for George
2001 to August 9, 2002 Assessing Small & Minor Watercourses, 9/98 ami Mehnert

the 3 County Pilot Study, 9/99.

2 9/26/03 State Land Department Draft Final Report by Jon Fuller. Upper Gila George
River Safford to the State Boundry and San Fran- Mehnert
eisco River, Gila River Confluence to the State
Boundry_

3 10114/03 Steve Wene City of Safford's Opening Memorandum, pro- George
vided at hearing, not as post hearing memoran- Mehnert
dum in usual sense so treated as evidence item.

4 2/20/04 State Land Department Draft Final Report by Jon Fuller-Gila River: George
Colorado River Confluence to the Town of Saf- Mehnert
ford.

5 3/9104 Alan Gookin Presentation to Arizona Stream and Navigability George
Commission. Mehnert

6 6/2004 Mark McGinnis Geomorphic Character of the Lower Gila River George
by Stanley A. Schumm. Mehnert

7 5/24/04 Noel Fitzgerald Letter. George
Mehnert

---_.- ..__.-._- . -- .__ . -----
8 6115/2004 Chuek Kranz Letter. George

Mehnert

\I 7111/04 Nancy Orr Leiter. George
Mehnert

10 7114/04 Coby Muckelroy Letter. George
Mehnert

11 6/23/04 Jeanne Keller Letter. George
Mehnert



•
Evidence Log

Hearing No. 03-007

•

•

Arizona Navigable Stream Adjudication Commission

Gila River
Continuati.on Page

Item Received Entry
Number Date Source to ANSAC Description By

12 11/2005 Mark McGinnis Assessment ortlle Navigability of the Gila River George
Between the Mouth of the Salt River and the Mehnert
Confluence with the Colorado River Prior to and
on the Date of Arizona's Statehood, February 14,
1912, by Douglas R. Littlefield.

13 11/14/05 Mark McGinnis Faustball Tunnel Article by John Hammond George
Moore. Mehnert

14 11/16/05 Helm & Kyle Land Surveys and Instructions and other docu- George
mentation relating to Land Surveys, and affidavit Mehnert
of Vince Murray relating to Land Surveys.

15 11/16/05 Alan Gookin Presentation to the Arizona Stream and Naviga- George
bility Commission, and other documents includ- Mehnert
ing Hydrologic History of the Gila River Indian
Reservation.

16 11/16/05 Barbara Tellman for the Papers submitted with testimony. George
State Land Department Mehnert

17 11/16/05 Jack August Expert Witness Report. George
Mehnert

18 11/16/05 Rebecca Goldberg Accounts of Historical Gila River Boating George
Mehnert

19 11/16/05 Helm & Kyle Deposition of Douglas R. Littlefield, May 25, George
2001. Mehnert

20 11/16/05 JOIl Fuller Power Point Presentation, copies of slides used George
by Jon Fuller in testimony. Mehnert

21 11/17/05 Helm & Kyle Power Point Presentation by D. C. Jackson. George
Mehnert

22 11/17/05 Mark McGinnis Deposition of Donald C. Jackson January IS, George
2003 . Mehnert



•
Evidence Log

Hearing No. 03-007

•

•

Arizona Navigable Stream Adjudication Commission

Gila River
Continuation Page

Item Received Entry
Number Date Souree to ANSAC Description By

23 11/17/05 Helm& Kyle Navigability along the natural channel of the Gila George
River, including PowerPoint slides, by Hjalmar Mehnert
W. Hjalmarson.

24 11/17105 Mark McGinnis Deposition of Hjalmar W. Hjalmarson January George
16,2003. Mehnert

25 11/17/05 Mark McGinnis Confidential Notes-The Ability to Navigate the George
Gila River under natural conditions below the Mehnert
confluence with the Salt River to the mouth at
Yuma, Arizona by Hjalmar W. Hjalmarson.

26 11/17/05 John Helm Single Page #377 Forty-Fuurth Cungr4ess, Ses- George
sion II, Ch. 107, 108, An act to provide for the Mehnert
sale of desert lands in certain States and Territo-
ries.

27 5/1/04 Candace Hughes Letter. Filed in other County and added here out George
of chronological received date order. Mehnert

28 4/1/03 Mark McGinnis Information Regarding Navigability of Selected George
U.S. Watercourses. Exhibit #25 to Lower Salt Mehnert
Ri ver Report.
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